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Recommendations

Ensuring universal and
equitable access to affordable,
acceptable, and quality
maternal health care throughout
pregnancy — including
antenatal care, emergency
obstetric care, and skilled birth
attendance — is imperative

if European Union member
states are to protect women’s
health and lives, comply with
international public health
guidelines, discharge their
international human rights
obligations, and reduce health
system costs.

As aresult, European Union member states must take
steps to address and remove harmful barriers that
prevent and impede undocumented migrant women’s
access to affordable and quality maternal health care
throughout pregnancy.

Below are key recommendations for action:

1. Remove all cost barriers that impede undocu-
mented migrant women’s access to affordable
maternal health care throughout pregnancy.

> Adoptlaws and policies that provide for undoc-
umented migrant women’s access to affordable
maternal health care throughout pregnancy and
guarantee their access to maternal health care free
of charge, or at a minimum, at subsidised rates
based upon principles of equity.

> Remove laws and policies that restrict undocu-
mented migrant women'’s access to free or subsi-
dised antenatal care throughout pregnancy.
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> Remove laws and policies

thatrestrict undocumented
migrant women’s access to
free or subsidised emergency
obstetric care and skilled care
during labour and childbirth.

> Establish clear guidelines to

provide legal certainty and
enable health care providers’
application of entitlements to,
and eligibility requirements
for, affordable maternal
health care in an equitable
manner that favours undoc-
umented migrant women’s
access to affordable care.

> Remove legal and policy

requirements that prohibit
health care providers from
exercising discretion in
favour of undocumented
migrant women in the appli-
cation of rules on charging for
health care.

2. Establish and implement

effective legal and policy
measures to ensure that
undocumented migrant
women who seek access to
affordable maternal health
care throughout pregnancy
are not reported to immi-
gration or criminal justice
authorities.

> Remove laws and policies

that directly or indirectly
require health care providers,
social welfare authorities, or
any other public authorities
involved in the provision of
maternal health care or the
administration of financing
schemes, to share information

about undocumented migrant
women with immigration
authorities.

Establish effective firewalls
between the provision of
affordable maternal health
care and immigration control
and enforcement, including
by adopting explicit legal
guarantees that prohibit
health care providers or any
public officials involved in the
administration of health care
or financing schemes, from
sharing any personal infor-
mation about undocumented
migrant women for the pur-
pose of immigration control
or enforcement.

Ensure thatimmigration
authorities do not carry out
enforcement operations in, or
near, health care institutions
or premises.

Establish and implement
effective information dis-
semination measures and
awareness raising campaigns
to ensure that undocumented
migrant women, health

care providers, and public
authorities are informed of
the existence of firewalls and
prohibitions on reporting.

Monitor the implementation
of firewall protections, pro-
vide regular training on their
application for health care
providers, relevant public offi-
cials, including immigration
and criminal justice officials,
and sanction serious incidents
of non-compliance.



3. Ensure that entitlements to
affordable maternal health care
are accessible in practice by
removing any legal, administrative,
language, and cultural barri-
ers that impede undocumented
migrant women’s access to afford-
able maternal health care.

> Address and remove administrative
and procedural barriers that impede
undocumented migrant women'’s
ability to access affordable maternal
health care in practice.

> Adopt guidelines and ensure
continuing education and training
programmes for health care provid-
ers and state officials to ensure that
the provision of maternal health care
toundocumented migrant women
meets human rights standards, is
gender sensitive, and culturally and
linguistically appropriate.

> Establish and implement effec-
tive awareness raising schemes to
ensure that undocumented migrant
women, health care providers, and
public authorities are informed of
undocumented migrant women'’s
entitlements to affordable maternal
health care.

4. Establish appropriate and effec-
tive systems that respect human
rights standards for the collection
of disaggregated data on undocu-
mented migrant women’s maternal
health outcomes in order to assess
the impact of relevant health care
policies and programmes and
adopt tailored responses.

5. Adopt effective data protection
measures and ensure that they
safeguard the privacy and confiden-
tiality of undocumented migrant
women’s personal information.

6. Support civil society organisations
that provide maternal health care
services to undocumented migrant
women and ensure a safe, accessi-
ble, and enabling environment for
all individuals and organisations
that work with undocumented
migrants, including in the provision
of health care.

7. Refrain from criminalising or
otherwise penalising the provision
of health care or other forms of
support and assistance to undocu-
mented migrants.

8. Ensure that all undocumented
migrant women who face violations
of their human rights to maternal
health care have access to effective
remedies, including reparations,
and ensure that members of the
judiciary, law enforcement author-
ities, and health care providers
receive appropriate training on the
human rights of undocumented
migrant women.
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1.
Introduction

A
Photo Credit: Grady Reese Photography, iStock

The imperative of ensuring
women’s access to affordable
and quality maternal health care
throughout pregnancy cannot
be overstated. When pregnant
women are unable to obtain
maternal health care, including
antenatal care, emergency
obstetric care, and skilled birth
attendance during labour and
childbirth, their health and lives
are placed at risk.

For this reason, international public health guide-
lines stipulate that reducing maternal mortality and
morbidity requires states to guarantee universal and
equitable access to affordable and quality maternal
health care throughout pregnancy. International hu-
man rights law and standards specify that the failure
to do so will violate a woman’s human rights to life
and health and to equality and non-discrimination.

Despite this, in 16 European Union (EU) member
states, undocumented migrant women’s access to
affordable maternal health care throughout pregnan-
cy is undermined or denied as a result of laws and
policies that directly, or indirectly, prevent them
from accessing free or subsidised care.

This report describes these laws and policies and sets
out a series of concrete recommendations for member
states. It examines the multiple impacts and grave
forms of harm caused by these laws and policies.

In particular, it details the manner in which these
laws and policies may impede or prevent undocu-
mented migrant women from accessing early, regular
and appropriate antenatal care. This sharply increases
the risk of poor maternal health outcomes, obstetric
emergencies, and pregnancy related complications
during childbirth.



Enabling Access

to Affordable
Maternal Health
Care Saves Lives

Ensuring women’s access to maternal health
care throughout pregnancy, including antenatal
care, emergency obstetric care, and skilled birth
attendance during labour and childbirth, is vital
in protecting their health and lives. As a result, the
rationale for law reform to ensure that undocu-
mented migrant women can access affordable
maternal health care throughout pregnancy,
including antenatal care, is self-evident. Without
access to quality maternal health care pregnant
women may die or suffer health consequences
that affect the long-term trajectory of their lives.

Asaregion, Europe has the lowest maternal mor-
tality and morbidity rates in the world, and global
dataindicates that most EU member states are
among the safest places in the world for women to
give birth. However, where evidence is available,
it also points to considerable variations in mater-
nal mortality and morbidity rates among different
population groups within member states, often
with significantly higher rates for migrant and
ethnic minority women.* These discrepancies
give rise to concerns that there are serious mater-
nal health inequalities and inequities affecting
undocumented migrant women, and inadequate
access to maternal health care during pregnancy
islikely one important factor leading to increased
risks of maternal mortality and morbidity.

Who are Undocumented
Migrant Women in the EU?

Undocumented migrants are
migrants who do not have
alegal right to stay in the
country in which they live.
They are not migrants with
valid long-term or temporary
residence permits. Nor are
they current asylum seekers
or refugees. Instead, their
immigration status is irregu-
lar and their residence in the
country in which they live is in
breach of domestic immigra-
tion laws and policies. In most
instances their lack of legal
residence occurs because

a previously valid residence
or work permit expires or is
invalidated. In many cases
undocumented migrant
women lose their legal resi-
dence status because of

a breakdown in a relationship
on which their legal residence
is based.

Previous figures estimat-

ed thatin 2008 there were
between 1.9 and 3.8 million
undocumented migrants
living in the EU," and it is
possible that there has been
an increase in this number in
recent years.2 Many of the
undocumented migrants
living in the EU are women of
reproductive age.

The vast majority of these
women live below the poverty
line and in highly precarious
conditions without stable
accommodation and social
support networks. In most
contexts they have limited
access to basic social ser-
vices, and their daily lives

are often crippled by fear of
discovery by immigration
authorities. Undocumented
migrant women in the EU are
also at heightened risk of sexu-
al and gender-based violence,
exploitation, and abuse.

This report focuses on entitle-
ments to maternal health care
that exist for undocumented
migrant women originating
from countries outside EU
member states.® As such, the
report does not examine the
entitlements to health care
for nationals from the EU or
European Economic Area
(EEA). Nor does it consider
the specific protections that
may exist in some member
states for survivors of traffick-
ing, migrants in detention or
subject to a return decision,
or girls under the age of 18, all
of whom may enjoy increased
entitlements to health care in
some member states.
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Enabling Access

to Affordable Maternal
Health Care is Required
by International Human
Rights Law

International human rights law and standards
guarantee women’s rights to affordable and good
quality maternal health care throughout pregnancy.
As outlined in Section 4, this means that states must
ensure that all women can access affordable antena-
tal care throughout pregnancy, as well as maternal
health care during labour, childbirth, and in obstetric
emergencies.s

International human rights law and standards
unequivocally affirm that human rights are univer-
sal and apply to everyone, including non-nationals,
regardless of their nationality, residence, or immi-
gration status. Although EU member states are
entitled to determine who can legally enter and stay
on their territory, and they are permitted to restrict
certain political rights or freedom of movement,
these prerogatives do not diminish the majority of
their human rights obligations towards all persons
in their territory and jurisdiction. In fact, interna-
tional human rights law prohibits discrimination,
including on grounds of race, ethnicity, nationality,
and immigration status in the enjoyment of human
rights. Therefore, as explained in Section 4, compli-
ance with international human rights law requires
member states to reform laws and policies that
restrict undocumented migrant women’s access to
affordable and quality maternal health care through-
out pregnancy and to remove any other barriers they
may face.

Additionally, at the global level, all member states
have made clear commitments in the context of
the 2030 Agenda for Sustainable Development to
ensure universal access to reproductive health care,
including maternal health care, in order to improve
gender equality and reduce maternal mortality and
morbidity.® Furthermore, member states have also
made commitments in the context of the World
Health Organization to take a range of measures to
guarantee maternal health.” Failure to ensure undoc-
umented migrant women’s access to affordable
maternal health care prevents member states from
meeting these commitments.
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Enabling Access
to Affordable
Maternal Health
Care is Cost
Effective

Enabling Access
to Affordable
Maternal Health
Care is Not

a Pull Factor

for Migration

Available evidence shows that
laws and policies that exclude
undocumented migrants from
access to primary health care,
including preventative care,
ultimately lead to high health
care costs for the state as it
results in greater recourse to
expensive emergency care.®
Studies demonstrate that ensur-
ingundocumented migrant
women’s access to free or
subsidised antenatal care saves
significant costs for health

care systems.? Where pregnant
women are able to access early,
regular, and appropriate antena-
tal care this reduces the risks of
obstetric emergencies or com-
plications during childbirth, and
antenatal care is of significantly
lower cost to health systems
than the provision of emergency
obstetric care or care to treat com-
plications during childbirth and
any resulting long term health
implications. As a result, enabling
undocumented migrant women
to access affordable antenatal
care and skilled care during
labour and childbirth will allow
member states to reduce health
systems costs.

Repressive and punitive migration
control policies often provide the
backdrop for laws and policies in
those 16 member states that do not
enable undocumented migrant
women’s access to affordable
maternal health care throughout
pregnancy. Restricting access to
basic social services, including
health care, is often identified by
European government officials
and policy makers as an import-
ant corollary to migration control
policies and a necessary disincen-
tive for irregular migration and
stay. However, evidence clearly
demonstrates that there isno
correlation between policies that
enable equitable and affordable
access to primary and emergency
health care and increased irregu-
lar migration. Limiting undocu-
mented migrant women’s access
to free or subsidised antenatal
care, emergency obstetric care,

or skilled birth attendance during
labour and childbirth does not
reduce irregular migration.*°



Public Health Guidelines Regarding Access to
Antenatal Care and Skilled Birth Attendance

International public health
guidelines outline that health
policies and programme
interventions should provide
universal, equitable, affordable,
and acceptable access to good
quality maternal health care
free of discrimination."

They further stipulate that
states should prioritise the
provision of essential health
services that encompasses

a minimum service package
for essential reproductive and
maternal health care, including
antenatal care, emergency
obstetric services, skilled

birth attendance, and
postnatal care.'

According to the World Health Organization
(WHO) “essential interventions” for maternal
health include:

> Antenatal care, including screening for
maternal illnesses, nutritional deficiencies,
and complications;

> Counselling on family planning and birth
and emergency preparedness;

> Prevention and management of HIV
and malaria;

> Prevention and treatment of pre-eclampsia
and eclampsia;

> The availability of antibiotics and
corticosteroids as necessary;

> Active management and care during
childbirth;

> Post-natal monitoring for anaemia, sepsis,
and HIV management.®

These interventions have been identified as criti-
cal for reducing maternal mortality and morbidity
and ensuring optimal pregnancy outcomes.

THE IMPERATIVE OF ANTENATAL CARE

Antenatal care is critical for detecting and treating
health conditions such as anaemia, hypertension,
or bleeding, which, when left undetected, expose
pregnant women to pregnancy related complica-
tions and heightened risks of maternal mortality
and morbidity, including severe disabilities or
chronicillnesses.™ Insufficient or delayed access
to antenatal care exposes women to higher risks
of complications during pregnancy and childbirth,
premature birth, miscarriage, and death.®

Antenatal care also serves to provide pregnant
women with important health advice and infor-
mation regarding healthy lifestyle, nutrition, and
self-care; birth planning, including advice on
danger signs and emergency preparedness; and
family planning and contraceptives.

The WHO states that all women should under-

go at least eight antenatal contacts throughout
pregnancy with the first consultation taking place
in the first trimester.’® It underlines that antenatal
care “reduces maternal and perinatal morbidity
and mortality both directly, through detection
and treatment of pregnancy-related complica-
tions, and indirectly, through the identification of
women and girls at increased risk of developing
complications during labour and delivery, thus
ensuring referral to an appropriate level of care.”"”
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A Snapshot of Laws and Policies

Across the EU

As outlined in detail in

Section 3, EU member

states have taken different
approaches to regulating
undocumented migrant
women’s access to quality and
affordable maternal health care
throughout pregnancy.

Laws and policies in each
member state regarding
undocumented migrant
women’s access to free or
subsidised maternal health
care differ and diverge in
numerous ways, just as health
system structures, regulation,
and financing rules also vary
across jurisdictions.

However, despite this diversity,
an analysis of member states’
laws and policies reveals two
distinctive approaches.

LAWS AND POLICIES
PROVIDING FOR ACCESS
TO AFFORDABLE MATERNAL
HEALTH CARE

As explained in Section 34,

a number of EU member
states have enacted laws

and policies that seek to
provide for undocumented
migrant women’s full access
to affordable maternal health
care throughout pregnancy
by providing for their free or
subsidised access to maternal
health care, including both
antenatal care and care during
labour and childbirth.

In11 member states, laws

and policies provide for
undocumented migrant
women’s access to maternal
health care throughout
pregnancy free of charge or for
subsidised fees. The laws and
policies in Belgium, Estonia,
France, Germany, Greece, ltaly,
the Netherlands, Portugal,
Romania, Spain, and Sweden
all provide for undocumented
migrant women’s access to
affordable maternal health care
by providing free or subsidised
access to all maternal health
care, including both antenatal
care and care during labour
and delivery.

Through the maintenance of
these laws and policies, these
member states have taken
important steps towards

the adoption of measures
that seek to ensure universal
and equitable access to
affordable maternal health
care, and thereby safeguarding
undocumented migrant
women’s health and lives.
However, as outlined in
Sections 2.2 and 2.3, other
legal and policy gaps and
administrative barriers persist
in some contexts and impede
undocumented migrant
women’s access to affordable
maternal health care even in
these countries.

LAWS AND POLICIES
PREVENTING ACCESS TO
AFFORDABLE MATERNAL
HEALTH CARE

The other 16 member states
take a different approach,

and instead maintain laws

and policies that prevent or
impede most undocumented
migrant women from obtaining
affordable maternal health
care throughout pregnancy

by requiring them to cover the
costs of some, or in most cases
all, of this care themselves.

As captured in Section 3.2,
laws and policies in these
member states do not provide
for undocumented migrant
women’s full access to free
or subsidised maternal health
care throughout pregnancy.
Instead, laws and policies in
Austria, Bulgaria, Croatia,
Cyprus, the Czech Repubilic,
Denmark, Finland, Hungary,
Ireland, Latvia, Lithuania,
Luxembourg, Malta, Poland,
Slovakia and Slovenia require
undocumented migrant
women to cover the costs of
some, or all, maternal health
care themselves (although
approaches differ across
these jurisdictions).

The laws and policies in
these member states thereby
expose pregnant women to
serious risks to their health
and lives, including increased
risk of maternal mortality
and morbidity.

Perilous Pregnancies -
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Maternal
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As outlined above,
when pregnant
women are unable
to access affordable
and quality
maternal health
care, including
antenatal care,
emergency obstetric
care, and skilled
birth attendance
during labour and
childbirth, their
health and lives
are placed at

risk, compliance
with international
human rights law
and standards is
undermined, and
the financial cost
to health systems
increases.



However, despite this, a majority of EU member
states maintain laws and policies that prevent or
impede undocumented migrant women’s access to
affordable maternal health care throughout pregnan-
cy.® In these jurisdictions undocumented migrant
women must pay for antenatal care themselves.
Moreover, although undocumented migrant women
are unlikely to be turned away by health care pro-
viders when they seek care during labour orin an
obstetric emergency, in a number of countries they
will usually be billed for the full costs of this care.

The impact of these cost barriers on undocumented
migrant women’s access to maternal health care

are many and varied, and they can often be severe.
Although the specific nature of the barriers and

their impacts on individual undocumented migrant
women may differ by country and context, in general
they often prevent or impede their access to good
quality maternal health care throughout pregnancy.

The negative impacts of cost barriers are often
compounded by a host of other barriers that hinder
undocumented migrant women from accessing
maternal health care. Of particular note are reporting
requirements and a lack of effective separation — or
“firewalls” — between health services and immigra-
tion controls and enforcement.

Moreover, even in those 11 countries where harmful
cost barriers do not apply, other legal and policy gaps
and administrative barriers persist that can impede
undocumented migrant women'’s access to free or
subsidised care. These include lack of legal clarity and
certainty as to the scope and remit of entitlements or
eligibility criteria, lack of accessible information on
the nature and extent of entitlements, and burden-
some administrative requirements and procedures.

Each of these barriers, and their impact on undoc-
umented migrant women’s access to maternal
health care throughout pregnancy and childbirth,
are described in more detail below. In many cases,
undocumented migrant women will encounter these
barriers as a series of extensive, cumulative, and
compounding obstacles with a range of intersecting
and harmful impacts.

The impact
of these
cost barriers
on undoc-
umented
migrant
women’s
access to
maternal
health care
are many
and varied,
and they
can often
be severe.

21

The Impact of Cost
Barriers on Women’s
Access to Care

As outlined in detail in Section 3.2, 16 member states
require most undocumented migrant women to cover
the costs of any antenatal care they access during preg-
nancy. Of these, 11 member states also require most
undocumented migrant women to pay the full costs of
care during labour and childbirth. Such policies expose
undocumented migrant women to a range of harmful
and dangerous impacts.

A. INADEQUATE ANTENATAL CARE

Access to early, regular, and appropriate antenatal
care is critical for reducing maternal mortality and
morbidity, reducing complications during preg-
nancy, and ensuring positive pregnancy outcomes.
Asexplained above, insufficient or delayed access to
antenatal care exposes women to higher risks of com-
plications during pregnancy and childbirth, premature
birth, miscarriage and death, and can lead to severe
disabilities or chronic illnesses.* Available evidence
indicates that migrant women in the EU have poorer
pregnancy outcomes and are at significantly higher
risk of maternal mortality and morbidity compared
to the majority population.°

In member states that require undocumented migrant
women to pay for antenatal care and do not provide
any access to free or subsidised antenatal care, these
women will usually be unable to obtain antenatal

care from health care providers unless they can pay

the fees out of pocket.* In some contexts, undocu-
mented migrant women may only be able to seek some
antenatal care from non-governmental organisations
that provide free care to those excluded from entitle-
ments to basic health care. Some member states have
adopted laws and policies that impede or criminalise
those that provide support to undocumented migrants,
further hindering access to essential care.

Cost barriers can have a range of harmful impacts on
undocumented migrant women’s ability to obtain
adequate antenatal care:

> Lack of access to antenatal care: Inmember
states that require undocumented migrant women
to pay the full costs of antenatal care themselves,
these costs are often prohibitive for undocumented

Perilous Pregnancies . 11
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migrant women, and many undocu-
mented migrant women experience
considerable fear and uncertainty
about their ability to cover the costs

of consulting a midwife or doctor.?
Asaresult,undocumented migrant
women often do not seek any ante-
natal care during pregnancy.” Giving
birth without any prior antenatal care
puts women’s health at serious risk.
Itleaves health care providers assisting
at childbirth inadequately prepared to
deliver quality assistance, leading to
higher associated risks. For example,
health care providers may not be aware
of whether the pregnant woman is liv-
ing with HIV/AIDS and will therefore
notbe able to take the necessary pre-
cautions to prevent mother-to-child

12 . Perilous Pregnancies

transmission. Women who have had
no antenatal care are also less likely
to seek care during childbirth and yet
would not have received any guidance
on home delivery from health care
providers.

Delayed access to antenatal
care: The requirement that undocu-
mented migrant women cover the full
cost of antenatal care themselves
often means that they will attend their
first consultation much later than
advised by international public health
guidelines, which specify that ante-
natal care should begin in the first 12
weeks of pregnancy. For example,

to reduce costs, undocumented
migrant women may first attend ante-
natal care late in the second or third

trimesters of pregnancy. Delayed
access to antenatal care means that
women do notreceive timely infor-
mation and advice on healthy life-
style, nutrition, and self-care during
pregnancy. The first trimester of
pregnancy is particularly critical for
foetal development, and poor health
or inappropriate nutrition during this
time can have negative impacts. Lack
of early access to antenatal care also
leaves little time for essential and
otherwise effective interventions and
means that certain risk factors, such
as sexually transmitted infections and
HIV, are detected late.

> Insufficient access to antenatal
care: International public health stan-
dards also clearly specify that pregnant
women should undergo at least eight
antenatal contacts in the course of
pregnancy.> However, in member
states which require them to cover the
full costs themselves, undocumented
migrant women are unlikely to attend
that many consultations because they
cannot afford to do so.?6 As a result,
they will often only attend very few
antenatal consultations.?”

B. INADEQUATE QUALITY OF
CARE DURING CHILDBIRTH
OR FOLLOWING OBSTETRIC
EMERGENCIES

Asexplained in Section 3.2, 11 member
states require most undocumented
migrant women to pay the full cost of
maternal health care during labour and
childbirth and in obstetric emergen-
cies. Although undocumented migrant
women in these countries who seek care
during labour or in an obstetric emer-
gency are unlikely to be turned away by



health care providers regardless of their
ability to pay, they will usually receive
bills for the full costs. Such fees, which
can amount to thousands of euros,
greatly exceed most undocumented
migrant women’s financial means.
Accessing care during childbirth thus
imposes a debilitating financial burden
on many of these women.?® Moreover,
the high costs involved often negatively
impact the quality of care they are able
to obtain. Suboptimal or poor quality
maternal health care that fails to take
into account the unique needs and cir-
cumstances of undocumented migrant
women’s health and disregards public
health standards result in a multitude of
deleterious health impacts.

> Lack of medically necessary

procedures: Sometimes, even where

medical indications point to the need
for certain procedures or interven-

tions, cost barriers may mean the most

appropriate medical care isinac-
cessible for undocumented migrant
women. For example, where a caesar-
ean section is medically indicated, the
high costs involved in the procedure
may be prohibitive for undocumented
migrant women, and thus they may
notundergo the procedure.

> Early discharge: After delivery,
women will usually remain in hospital
or health facilities until bleeding has
ceased and their health situation is
stable, but undocumented migrant
women often leave care settings very
quickly after giving birth to avoid
incurring additional in-patient costs.?®
In some contexts, they may even be
discharged earlier than usual from
health care facilities because
of concerns about their ability to pay

the costs of a longer stay.>° The WHO
recommends that the minimum
duration of stay in a health facility
following childbirth is 24 hours, and
undocumented migrant women’s
early discharge or departure can give
rise to considerable concerns, not
least because the risk of maternal
deathis highestin the 48 hours
following childbirth.3

Lack of appropriate

follow-up: In some contexts, cost
barriers and lack of full coverage

for maternal health care mean that
undocumented migrant women do
not have access to appropriate care
following an obstetric emergency or
pregnancy related complication. For
example, sometimes medical staff
may omit to schedule undocumented
migrant women for follow-up consul-
tations after treatment for a pregnancy
related emergency. Additionally,
undocumented migrant women may
simply not seek follow-up care due to
their inability to cover the costs.3? As
aresult, the ordinary continuum of
care following a maternity-related
complication or crisis is often severed
forundocumented migrant women.33

Lack of skilled birth attendance:
Reportsindicate that, althoughitis
rare, there are instances where the
costs of maternal health care during
childbirth prevent undocumented
migrant women from giving birth
with the presence of a skilled birth
attendant.* The risk that cost barriers
may prevent some undocumented
migrant women from seeking access
to maternal health care during labour
and childbirth gives rise to serious
concerns. Indeed, studies indicate that

skilled care during childbirth has the
potential to reduce risks of maternal
mortality and severe morbidity due

to labour-related complications by
95%.35 Most obstetric complications
that are responsible for the majority of
maternal deaths, such as obstructed
labour, eclampsia, haemorrhage and
sepsis, can be prevented or managed
by ensuring skilled care during labour
and childbirth. Such care is also critical
for treating and managing health
conditions that may be exacerbated
by pregnancy, such as severe anaemia,
tuberculosis, and HIV/AIDS.
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2.2

Reporting
Obligations and
Lack of Effective
Firewalls

In all EU member states irregular migra-
tion and stay isillegal, and in some itis
also subject to criminal penalties. In most
contexts, undocumented migrants who
are brought to the attention of immi-
gration authorities or criminal justice
officials are detained and subsequently
deported.’® As aresult, across the EU
undocumented migrants’ access to
health care is undermined by a deep

and persistent fear of being reported
toimmigration authorities.’” Many will
limit the time they spend in public spaces
to the absolute minimum and will only
seek medical assistance if their health
situation is critical. In a small number

of member states this fear derives from
explicitlegal and policy requirements
regarding reporting to immigration
authorities. In other jurisdictions, where
laws do not impose reporting require-
ments, it is nonetheless exacerbated by
the absence of clear and effective fire-
walls prohibiting such reporting in health
care settings.

> Duty to report: Some member
states impose explicitlegal obligations
on health care providers, social work-
ers, and/or administrators to report
undocumented migrants toimmigra-
tion authorities. For example, laws in
Portugal require health care providers
toreport undocumented migrants to
immigration authorities.’® Other coun-
tries, such as Germany, do notimpose
reporting requirements on health care
providers but do require social workers
or other public officials to report
undocumented migrant women.3

> Lack of clear and effective
firewalls: Even in those member
states where laws and policies do not
require health care providers or social
workers to report personal informa-
tion about undocumented migrants
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toimmigration authorities, the lack of
clear prohibitions on such reporting
and explicit firewalls between medical
and social services and immigration
and criminal justice authorities can
often give rise to confusion for both
undocumented migrants and health
care providers. For example, in some
contexts, evidence indicates that many
providers erroneously believe that
they have alegal duty to report.+° In
other instances, although health care
providers have professional duties

of confidentiality, which implicitly
prevent such reporting, undocu-
mented migrants may not know of or
understand the implications of these
protections.

Reporting requirements or the failure

to adopt legal firewalls clearly prohib-
iting reporting has a critical impact on
undocumented migrant women'’s access
to maternal health care throughout preg-
nancy, and to antenatal care in particular.

Where laws or policies impose a report-
ing obligation on health care providers,
social workers or others administering
access to health care, they serve to
undercut any legal entitlements to free
or subsidised maternal health care that
laws and policies may extend to undoc-
umented migrant women. For example,
in Germany public bodies have alegal
duty to report undocumented migrants
to the police or immigration authorities.
Although this does not apply to medical
or health care professionals or authori-
ties, it does apply to social welfare offi-
cials. In order to access free non-emer-
gency health care, the law requires
undocumented migrants to obtain prior
authorisation from social welfare offices.
As aresult, undocumented migrant
women must seek authorisation from
social welfare officials before they will

be able to obtain the free antenatal care
towhich they are entitled. However, as
aresult of reporting requirements on
social welfare officials, undocumented
migrant women will usually refrain from
seeking authorisation for affordable
antenatal care.

In addition, even in contexts where laws
donotimpose reporting requirements,
the lack of effective firewalls compounds
the fear of reporting that cripples the
everyday lives of many undocumented
migrant women and often prevents them
from seeking health care. Even where
there isnolegal reporting obligation on
health care providers or others involved
in administering access to health care,
fear of reporting among undocumented
migrant women is deep and pervasive.#
They may often be unaware that in many
countries health care providers have
aduty to safeguard their medical confi-
dentiality and not share their personal
information with state authorities.+
Although some member states, such as
Italy and Sweden, have adopted legal
provisions specifying that undocu-
mented migrants seeking health care will
not be reported to immigration authori-
ties, such clear and explicit firewalls are
rare. As aresult of their fear of discovery
by state authorities, many undocu-
mented migrant women will avoid or
delay seeking maternal health care

until their health situation demands it.4s
This means that many undocumented
migrant women will delay seeking
antenatal care until late in pregnancy or
may often only seek medical assistance
in obstetric emergencies or once labour
has begun.+¢



2.3
Additional Legal
and Policy Barriers

In addition to the multiple and grave
impacts that cost barriers and reporting
requirements have on undocumented
migrant women’s access to maternal
health care, arange of other barriers
canalso arise.

Undocumented migrant women’s
access to maternal health care is often
impeded by a host of practical barriers,
such as the cost and duration of travel

to health care providers and facilities,
limited language skills and lack of
interpretation services, and difficulties
arranging time off work, among other
practical difficulties. There can also be
cultural diversities and barriers that
complicate interactions with health care
providers and impact undocumented
migrant women’s ability to receive
appropriate care. In addition, for undoc-
umented migrant women who are living
in extremely precarious conditions, the
daily search for shelter and food may
mean that health care is a relatively low
priority, even during pregnancy.+

Moreover, even in those member

states that provide for free or subsi-
dised access to maternal health care

in general or for care during labour

and childbirth specifically, additional
legal and policy barriers can prevent or
impede women'’s access to affordable
care during pregnancy, and in particular
to antenatal care.

A. LACK OF CLARITY AND
CERTAINTY AS TO THE SCOPE
AND REMIT OF ENTITLEMENTS
AND ELIGIBILITY

In some contexts, laws and policies
regulating undocumented migrant
women’s access to free or subsidised
maternal health care are often obtuse,

complex, convoluted, and contra-
dictory. Relevant policy frameworks
often lacklegal clarity and give rise to
significant legal uncertainty and unpre-
dictability, not only for undocumented
migrant women themselves, but also
for health care providers and health sys-
tem administrators who may struggle to
identify and understand who is eligible
and entitled to free or subsidised care
and what forms of care are covered by
these entitlements.

The most common challenge is that
laws and policies lack sufficient legal
clarity as to what aspects of maternal
health care are encompassed within
entitlements to affordable care. Not
only does this make it particularly
challenging for undocumented migrant
women to know of and claim their
rights but often the absence of relevant
policy guidelines stymies the uniform
and appropriate application of entitle-
ments to care, as health care adminis-
trators and health care providers are
left without guidance as to the remit of
relevant laws and policies. The absence
of guidelines canlead to arbitrary

and restrictive interpretations to the
detriment of undocumented migrant
women and at times can give rise to dis-
criminatory treatment and practices.

For example, in countries where health
care providers must seek reimburse-
ment of costs from state authorities
for maternal health care provided
toundocumented migrant women,
aprevailing lack of legal clarity about
whether antenatal care is eligible for
reimbursement and thus can be pro-
vided free of charge sometimes makes
providers reluctant to provide free
preventative maternal health care to
undocumented migrant women.

In otherjurisdictions that only provide
for undocumented migrant women’s
free or subsidised access to urgent or
emergency care, the specific aspects

of maternal health care encompassed
within this category are not always
clearly defined in law or policy.
Asaresult, health care providers may
not have guidance as to what care can
be provided free of charge and may
sometimes apply a very restrictive
interpretation of relevant entitlements.
For example, caesarean sections may
not always be considered to constitute
emergency care, and as a result, undoc-
umented migrant women who require
caesarean sections may encounter
difficulties in finding hospitals willing
to schedule the procedure, or they may
be required to pay for the procedure
even though maternal health care
during labour and childbirth is generally
free of charge.

Additionally, in a small number of
member states significant legal uncer-
tainty can arise due to the lack of laws
and policies regulating entitlements to
health care for undocumented migrants,
both in general or specifically for
undocumented migrant women who are
pregnant. For example, in Malta, there
are no clear laws on this topic and exist-
ing policies only address access to health
care by irregular migrants who are held
in detention facilities.

B. LACK OF ACCESSIBLE
INFORMATION ON THE NATURE
AND EXTENT OF ENTITLEMENTS

Additionally, in some of those mem-

ber states which allow undocumented
migrant women'’s access to free or
subsidised maternal health care, women
may often assume they are not entitled
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to services because of the prevailing
restrictive policies surrounding irregular
migration and inadequate dissemina-
tion of accessible information on entitle-
ments to affordable maternal health care
by state authorities.+®

As aresult, women may not seek access
to maternal health care, and specifi-
cally antenatal care, even when they
are legally entitled to affordable care.+
Additionally, where health care pro-
viders lack information about laws and
policies that provide for undocumented
migrant women'’s access to free or sub-
sidised maternal health care, evidence
indicates that they may inadvertently
deny care or charge for care that women
are entitled to receive for free.s°

C. BURDENSOME
ADMINISTRATIVE
REQUIREMENTS AND
COMPLEX PROCEDURES

In some member states, undocumented
migrant women must fulfil complex
administrative requirements in order

to obtain free or subsidised maternal
health care. Women not only face
challenges in navigating what are often
unique and complicated health system
structures, but the relevant administra-
tive procedures that must be followed

in order to obtain authorisation to access
free or subsidised care, are often oner-
ous and involve multiple steps that must
be completed before accessing care.
Attimes, such requirements and proce-
dures can deter undocumented migrant
women’s access to antenatal care.s*

Additionally, in some contexts it may
be very difficult for undocumented
migrant women to prove that they fulfil
the relevant administrative criteria
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for access to free or subsidised care.

For example, in some jurisdictions,
residence in the municipality where
care is sought is a necessary requirement
for access to free or subsidised care.
However often undocumented migrant
women may have great difficulties
demonstrating that they fulfil this
prerequisite. They may not have stable
accommodation or may be renting
temporary accommodation. As a result,
providing evidence of residence, such
as utility bills or lease contracts, can be
difficult for undocumented migrants.

Similarly, in some member states free
or subsidised access to maternal health
care is means tested for undocumented
migrant women and will only be pro-
vided to those women whose earnings
or financial means fall below a certain
minimum level. Although in practice,
most undocumented migrant women
fulfil this requirement, it can often be
very difficult for them to prove their lack
of financial means.



3.
L.aws
and Policies
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Across the EU, member
states have taken differ-
ent approaches to reg-
ulating undocumented
migrant women’s
access to affordable
and quality maternal
health care throughout
pregnancy. Laws and
policies in each mem-
ber state regarding
undocumented migrant
women’s access to free
or subsidised maternal
health care differ and
diverge in numerous
ways, just as health
system structures,
regulation, and financ-
ing rules also vary
across jurisdictions.

However, despite this diversity an anal-
ysis of member states’ laws and policies
reveals two distinctive approaches:

> Afirst group of member states have
enacted laws and policies that provide
for undocumented migrant women’s
access to affordable maternal health
care during pregnancy and childbirth
by providing for their free or subsi-
dised access to maternal health care,
including both antenatal care and
care during labour and delivery.

> Asecond group of member states
maintain laws and policies that
prevent or impede most undocu-
mented migrant women from obtain-
ing affordable maternal health care
throughout pregnancy and instead
require them to cover the costs of
some, or all, of this care themselves.

The following sections 3.1and 3.2
describe these two approaches in more
detail. Section 3.3 presents short country
specific summaries of the applicable laws
and policies in each member state.
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3.
Laws and Policies
Providing for Access

to Affordable Maternal

Health Care

In 11 member states, laws and policies
provide that many undocumented
migrant women are entitled to obtain
maternal health care throughout
pregnancy free of charge or for low
subsidised fees.

This means that laws and policies in
Belgium, Estonia, France, Germany,
Greece, Italy, the Netherlands, Portugal,
Romania, Spain, and Sweden all provide
for undocumented migrant women’s
access to affordable maternal health care
by providing for their free or subsidised
access to all maternal health care, includ-
ing both antenatal care and care during
labour and childbirth.

The ways in which these countries’
laws and policies provide for undocu-
mented migrant women'’s access to
affordable maternal health care differ
in several ways.

> Entitlements: Some member states,
such as Belgium and the Netherlands,
stipulate that, in general, undocu-
mented migrants can access free
or subsidised necessary or urgent
health care and implicitly encom-
pass maternal health care, including
antenatal care, within this category.
Others, such as France, Greece, Italy,
Portugal, Romania, and Sweden,
explicitly specify in laws and policies
that entitlements to free or subsidised
care apply to maternal health care.
Some, like Spain, do not necessarily
provide for free or subsidised access
by undocumented migrants to health
care in general but carve out specific
exceptions that apply to pregnant
women and maternal health care.

> Eligibility: In some of these member
states, such as Belgium and France,
undocumented migrant women’s
access to free or subsidised maternal
health care is means tested. Other
eligibility criteria also apply in some
jurisdictions, such as a minimum
period of residence in the country or
relevant municipality.

> Administrative procedures:
In most of these 11 member states,
undocumented migrant women must
follow particular administrative
procedures in order to receive free or
subsidised maternal health care.

As a group of member states with diverse
population sizes, legal systems, Gross
Domestic Productlevels (GDP), political
frameworks, and health system organ-
isation and financing structures, these
countries demonstrate that making
provision for undocumented migrant
women’s access to affordable maternal
health care throughout pregnancy is not
contingent on national income levels,
health system structures, or legal and
political frameworks. For example, while
Sweden’s GDP is among the highest in
the EU, Romania’s GDP is the lowest of
all EU member states.’

Although the regulatory frameworks
and procedural requirements in place
across these 11 jurisdictions differ, by
enacting laws and policies which provide
for undocumented migrant women’s
access to maternal health care, these
member states have taken important
steps towards adopting measures that
seek to ensure universal and equitable
access to affordable maternal health
care and thereby safeguard women’s



health and lives without distinction as
to nationality, residency, or immigra-
tion status. As a result, these policies
represent important steps towards
compliance with international human
rights standards and international public
health guidelines.* Moreover, they are
cost effective. By providing for afford-
able access to preventative and essen-
tial antenatal care, which offsets risks
of pregnancy-related complications,
these policies reduce women’s need
for recourse to expensive emergency
care, thereby lowering costs incurred
by health systems.** Nevertheless, it
isimportant to underline, as captured
in more detail in Sections 2.2 and 2.3,
that the enjoyment of entitlements to
maternal health care is often impacted
and undermined by a host of legal and
policy barriers, including, in particular,
reporting requirements that render enti-
tlements to care illusory.

3.2
Laws and Policies

Preventing Access to

Affordable Maternal
Health Care

In the other 16 member states, laws
and policies do not provide for undoc-
umented migrant women’s access to
free or subsidised maternal health care

throughout pregnancy. Instead, although

approaches differ significantly across
these jurisdictions, laws and policies
in Austria, Bulgaria, Croatia, Cyprus,
Czech Republic, Denmark, Finland,
Hungary, Ireland, Latvia, Lithuania,
Luxembourg, Malta, Poland, Slovakia
and Slovenia require undocumented
migrant women to cover the costs of
some, or in most cases all, maternal
health care themselves.

> Antenatal care: In all 16 countries,
undocumented migrant women will
usually have to cover the costs of
antenatal care out of pocket. In many
ofthese jurisdictions, undocumented
migrant women will often be asked
to cover the costs of any antenatal
care they wish to access up front upon
contact with health care providers. In
other contexts, although they may be
provided with antenatal care before
payment, they will usually be billed
after the fact. As outlined in Section
2.1,laws and policies that require
undocumented migrant women to
cover the costs of antenatal care them-
selves and do not provide access to
free or subsidised antenatal care nega-
tively impact undocumented migrant
women’s ability to access early, regu-
lar, and appropriate antenatal care.

> Labour and childbirth: Of these
16 countries, only Bulgaria, Cyprus,
Denmark, Ireland, and Slovenia have
enacted laws and policies that provide
for undocumented migrant women’s
accessto free or subsidised healthcare
duringlabour, childbirth and/or in

an obstetric emergency.’ However,

in Denmark, policy guidance circum-
scribes the application of this entitle-
ment to apply only to maternal care
during obstetric emergencies or when
delivery takes place before 37 weeks
of pregnancy or after 41 weeks. In the
other 11 of these countries, undocu-
mented migrant women are required
to cover the full costs of care during
labour and childbirth. This means
thatin Austria, Croatia, the Czech
Republic, Finland, Hungary, Latvia,
Lithuania, Luxembourg, Malta,
Poland and Slovakia most undocu-
mented migrant women do not have
alegal entitlement to free or subsi-
dised health care during labour and
childbirth. While nearly all of these
countries require the provision of
urgent or emergency care - includ-
ing maternal health care for women
during childbirth, to everyone who
needs it - regardless of nationality,
immigration status or ability to pay -
laws and policies do not provide for
undocumented migrant women’s
access to free or subsidised emergency
care. As aresult, although undocu-
mented migrant women who seek care
once they are in labour or in an obstet-
ric emergency will not be turned away
by health care providers, they will usu-
ally be charged the full costs of care.
Asexplained in Section 2.1, such laws
and policies have a range of harmful
impacts on the quality of care undoc-
umented migrant women are able to
obtain during labour and childbirth or
following an obstetric emergency.
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The laws and policies in these 16 coun-
tries do not operate uniformly, and itis
important to highlight the distinctions in
the various approaches:

> Municipal divergence: In some
of these member states, although
national laws require undocumented
migrant women to cover the costs
of maternal health care, including
antenatal care and care during child-
birth, municipalities are free to adopt
divergent and more inclusive policies.
For example, a number of municipal
areasin Finland have adopted policies
providing for undocumented migrant
women’s access to free or subsidised
maternal health care.

> Discretion to waive payment:
In some jurisdictions, such as
Denmark, laws and policies specify
that health authorities have the discre-
tion to waive fees that would ordinarily
be charged for non-emergency hospi-
tal care ifthey deem it reasonable.
As aresult, at times some undocu-
mented migrant women may be able
to obtain maternal health care during
childbirth at term without being
required to cover all of the
costs themselves.s

> State coverage where costs
cannot be recovered: In some
instances, laws and policies specify
that where a patient whois liable to
cover the costs of health care cannot
be found or is unable to pay the bill,
the health care facility can recover the
costs from state funds. In some situa-
tions, this may mean that health care
providers or facilities do not pursue
undocumented migrant women for
debt collection when they fail to pay
maternal health care bills.
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> Coverage for care during child-
birth and obstetric emergencies:
Although laws and policies in Bulgaria,
Cyprus, and Slovenia do not provide
for free or subsidised antenatal care
forundocumented migrant women,
they do not require undocumented
migrant women to cover the costs of
care in obstetric emergencies or during
labour and childbirth.” This means,
that in principle, most women can
access care during labour and child-
birth without being charged high costs
because laws and policies provide that
undocumented migrants can access
emergency care free of charge or for
alow fee, and this is usually under-
stood to include maternal health
care during labour. Meanwhile, in
Denmark, while laws provide that
undocumented migrants can access
free emergency care, which includes
care during childbirth, recent policy
guidance circumscribes the applica-
tion of this entitlement to apply only
to maternal care during obstetric
emergencies or when delivery takes
place before 37 weeks of pregnancy
or after 41 weeks. As a result, many
undocumented migrant women in
Denmark are likely to be confronted
with bills for maternal health care
duringlabour and childbirth.

3.3

Overview of EU
Member States’
Laws and Policies

This section provides a brief overview
of the laws and policies in each of the
27 EU member states regarding undoc-
umented migrant women’s access to
free or subsidised maternal health care
throughout pregnancy.

The focus of each country summary is on
undocumented migrant women originat-
ing from countries outside the EU and
EEA and the information provided does
not address specific entitlements to free
or subsidised health care that may exist
in some member states for survivors of
trafficking, undocumented migrants in
detention or subject to a return decision
following an application for asylum, or
girlsunder the age of18.

A number of the country summaries
address undocumented migrant wom-
en’s ability to contribute to public health
insurance or social security schemes as
amechanism by which to access free or
subsidised health care. However, they
do not address whether or not undocu-
mented migrant women can purchase
private health or travel insurance in
order to cover the costs of health care,
including maternal health care, in EU
member states.



AUSTRIA

Most undocumented migrants are ineligible to
obtain statutory health insurance in Austria as
legal residency is a prerequisite, and there-
fore they have no general legal entitlement to
health care.® However, Austrian law stipulates
that all individuals, including undocumented
migrants, are entitled to emergency health
care in situations that threaten their lives or
where there is arisk of serious damage to

their health.s* The law explicitly specifies that
pregnant women who are about to give birth
are entitled to care. As aresult, health care
providers and institutions must provide health
care toundocumented migrant women during
labour and childbirth.

However, this entitlement to emergency care
doesnotinclude cost coverage, and as a result,
undocumented migrant women in Austria are
not entitled to free or subsidised care during
labour and childbirth. Additionally, there is

no provision in law for subsidised access to
primary and secondary care, such as ordinary
antenatal care, and as a result undocumented
migrant women who are pregnant must pay for
antenatal care themselves.5°

BELGIUM

Under Belgian law, undocumented migrants
are entitled to urgent medical assistance,
which includes both out-patient and in-
patient services and preventative and curative
care.®* Although it is not explicitly stipulated,
thisis understood to include antenatal care

and maternal health care during labour and
childbirth.

Moreover, the law explicitly specifies that state
authorities will cover the costs of urgent med-
ical assistance for undocumented migrants
without financial means,? and as a result, most
undocumented migrant women in Belgium

are generally entitled to access free maternal
health care throughout pregnancy and child-
birth, including antenatal care.

In order to benefit from these entitlements,
undocumented migrants must meet certain
eligibility criteria, including lack of finan-
cial means and residence in the relevant
municipality.3

BULGARIA

Under Bulgarian law, all health care facili-
ties are required to provide emergency care

to anyone who requires immediate medical
attention, regardless of their citizenship,
residence or health insurance status.® The
law clearly stipulates that this includes health
care to prevent life threatening complications
during childbirth.% As a result, undocumented
migrant women who are pregnant are entitled
to access maternal health care during delivery
and childbirth.

Although undocumented migrants are not
eligible to contribute to the statutory health
insurance scheme due to alack of legal resi-
dency,% emergency care, including maternal
health care during childbirth, is provided

free of charge.®” As aresult, undocumented
migrant women in Bulgaria can usually obtain
maternal health care during labour and child-
birth without being charged for the costs of
care. However, such exemptions only apply

to emergency care, and as a result, unless
undocumented migrant women obtain private
health insurance,®® they will be required to pay
the costs of all other health care themselves,
including any antenatal care they seek during
pregnancy.®

CROATIA

Croatian law provides that migrants who are
notlegal residents in Croatia can access health
care, and thus undocumented migrant women
in Croatia are not prohibited from accessing
maternal health care during pregnancy.”

However, under the law undocumented
migrant women will be required to pay for

all maternal health care they obtain during
pregnancy, including antenatal care and care
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during labour and childbirth. Legal provisions
specify that health care providers are required
to charge anyone without legal residence for
care before discharging the patient, and stipu-
late that the bill must be paid within a deadline
of eight days. If the bill is not paid within the
deadline, health care providers must transmit
the patient’s personal information to the minis-
try for internal affairs.”

CYPRUS

Legal provisions in Cyprus specify that certain
health care services will be provided free of
charge or at very low cost to all individuals,
regardless of their immigration status.”? These
encompass a range of health care services

and although it is not explicitly stipulated it

is generally understood that maternal health
care during labour and delivery or obstetric
emergencies isincluded. This means that most
undocumented migrant women in Cyprus can
access free or subsidised maternal health care
during labour and childbirth.”s

Outside of such situations, entitlements to
free or subsidised health care are based on
citizenship and gross annual earnings below
aminimum threshold.” As a result, most
undocumented migrant women are not
eligible to access free or subsidised antenatal
care during pregnancy.’s

CZECH REPUBLIC

Czech law explicitly states that health care
professionals must provide urgent medical
care, including maternal health care during
labour and childbirth,” to everyone who
needsit. As a result, under Czech law medical
practitioners are obliged to provide care to

undocumented migrant women during labour
and childbirth.

However, despite this obligation, and because
most undocumented migrants in the Czech
Republic are ineligible to contribute to the pub-
lic health insurance system, they are required
to cover the costs of all health care themselves,
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including urgent medical care. This means that
most undocumented migrant women will be
required to cover the full costs of care provided
to them during labour and childbirth. They
will also be required to pay out of pocket for
any antenatal care they wish to obtain during
pregnancy.””

DENMARK

In Denmark general entitlements to health
care are limited to those with legal residence in
the country. However, legal provisions specify
thatindividuals without legal residency are
entitled to emergency medical treatment, in
case of accident, suddenillness and birth,

or worsening of chronic disease on the same
basis as those with legal residency status.”*In
addition, other hospital treatment, which is not
classified as emergency care, may be provided
to those without legal residence when it is not
considered reasonable to refer the person for
treatment in his or her home country.”

Emergency care is provided free of charge to
all persons, including those without legal resi-
dence, and as aresult undocumented migrants
in Denmark can usually access emergency care
free of charge.®° However, recent Ministry of
Health guidance stipulates that when a woman
gives birth at term (within 37-41 weeks of preg-
nancy) thisis not an emergency.®* As a result,
undocumented migrant women who give birth
at term do not qualify for free maternal health
care during labour and childbirth.* Instead,
because individuals without legal residence
may be charged for all hospital treatment out-
side of emergency situations, when an undoc-
umented migrant woman delivers at term she
is likely to be charged for the full cost.®3 While
hospitals may waive these charges if they deem
itreasonable, thisis discretionary,® and there-
fore only undocumented migrant women who
give birth outside of term enjoy a legal exemp-
tion from charges. Undocumented migrant
women are not entitled to any coverage for
antenatal care and must pay the full cost of
such care out of pocket.



ESTONIA

Accessto free or subsidised public health care
in Estonia is usually based on social insurance
contributions, eligibility for which is generally
based onlegal residence. However, there are
exceptions to this which may enable pregnant
women to access some forms of free maternal
health care regardless of residence or immigra-
tion status.®

First,under Estonian law everyone has the
right to receive emergency care, and health
care professionals are required to provide
emergency care to everyone.® Emergency care
isdefined as care that is provided in situations
where postponement or failure to provide care
may cause loss of life or permanent damage to
health.®” Although it is not explicitly stipulated,
emergency care is understood to encompass
care for pregnant women during labour and
delivery, and as a result, undocumented
migrant women are entitled to access care
during childbirth.® The law specifies that the
costs of emergency care for those who do not
have public health insurance will be covered by
the state.® As aresult, in many cases undoc-
umented migrant women will not be charged
for the costs of health care during labour and
delivery.?° However, this exception does not
apply to antenatal care. *

Second, in addition to these entitlement

to access health care during childbirth as
aform of emergency care, Estonian law also
provides that any pregnant woman in Estonia
whose pregnancy has been confirmed by
adoctor or midwife is entitled to file a preg-
nancy insurance application with the Estonian
Health Insurance Fund. The law specifies
thatregardless of legal residency or insur-
ance contributions she will thereafter qualify
for free maternal health care throughout
pregnancy, including antenatal care.®* This
insurance coverage automatically ends three
months after the estimated date of delivery.”
This entitlement may enable undocumented
migrant women to obtain free maternal health
care throughout pregnancy and childbirth,

including antenatal care. However, in practice
procedural requirements regarding proof of
identity may significantly impede their ability
todoso.*

FINLAND

Most undocumented migrants in Finland

do not qualify for national health insurance,
which requires legal residency, and thus have
no general legal entitlement to health care.
However, Finnish law specifies that emergency
health care and urgent specialised care shall

be provided regardless of a person’s country

of residence.® As aresult, undocumented
migrant women are entitled to both emergency
care and urgent specialised care, which encom-
passes care related to prevention, examination,
care and treatment of diseases, pre-hospital
emergency care, emergency care, and medical
rehabilitation.?® Guidelines clearly specify that
thisincludes care for undocumented migrant
women during childbirth.>”

The law also specifies that those without legal
residency in Finland can be charged medical
fees for health care, which means that undoc-
umented migrant women often must cover the
costs of maternal health care, including care
during delivery and childbirth and any antena-
tal care they access in the course of pregnan-
cy.?® However, municipalities are free to adopt
policies that provide maternal health care at
reduced costs or for free.”®

FRANCE

French law stipulates that all undocumented
migrants who have resided in France for more
than three months and have an annual income
below a specified amount are entitled to state
medical aid.’>° The law explicitly specifies that
this applies to all health care that is required

to address the risks and consequences of
maternity, and includes full financial coverage
for all medical, pharmaceutical, laboratory and
hospital care, and services related to pregnancy
and childbirth.'** As a result, both antenatal
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care and care during labour and childbirth are
provided free of charge. In order to obtain state
medical aid, undocumented migrants must
obtain authorisation from the relevant social
security authority.

The law also outlines that even where undocu-
mented migrants do not obtain such authorisa-
tion or do not meet the eligibility requirements
for state medical aid, they are entitled to free
urgent care.’** This is defined as care necessary
to prevent risks to life or serious deterioration
ofhealth, and again regulatory guidelines
explicitly stipulate that itincludes antenatal
care and care during labour and childbirth,
and that all such maternal health care is free

of charge.’As aresult, most undocumented
migrant women in France are entitled to access
free maternal health care throughout preg-
nancy and childbirth, including antenatal care.

GERMANY

Under German law, undocumented migrant
women are entitled to free maternal health
care throughout pregnancy.’* The law makes
it clear that undocumented migrant women
are entitled to free medical and nursing care,
midwife assistance, medication, and bandag-
es.’s In principle all pregnancy tests, antenatal
examinations, and any other medical treat-
ment during pregnancy are covered by this
entitlement to free maternal health care.’*

Undocumented migrant women can access
free care during labour and childbirth, which

is understood to constitute a form of emer-
gency care, directly from hospitals or medical
professionals. However, in order to access
financial coverage for any non-emergency
care, such as ordinary antenatal care, they
must obtain an authorisation certificate from
social welfare offices prior to seeking medi-

cal assistance.’” German law requires social
welfare authorities to report all undocumented
migrants to immigration officials.’*® As aresult,
despite their entitlement to free maternal
health care throughout pregnancy, in practice
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undocumented migrant women in Germany
may only be able to access free maternal health
care during labour and childbirth without risk
of reporting.'*

GREECE

Under Greek law, entitlements to health care
are generally limited to those with health
insurance or legal residence in the country.
However, legislative provisions explicitly carve
out exceptions to this general rule and stipulate
that pregnant women are entitled to free health
care and access to public health services, which
includes free midwifery care, medical exam-
inations, hospitalisation and medication."®
This entitlement is specifically stated to apply
to all women, regardless of their legal status,
who may not have insurance or may not be oth-
erwise entitled to health benefits.* As result of
these policies, undocumented migrant women
in Greece are entitled to access free maternal
health care throughout pregnancy and child-
birth, including antenatal care.

HUNGARY

Hungarian law stipulates that everyone is
entitled to receive emergency medical care,
and clearly specifies that medical providers
are obliged to provide medical and lifesaving
care during labour and childbirth, and where
necessary, to treat complications related to
pregnancy.'?

However, despite this entitlement to access
emergency care, because undocumented
migrants in Hungary are ineligible to obtain
compulsory social health insurance, undoc-
umented migrant women will usually be
billed for the costs of care during labour and
childbirth.”3s Undocumented migrant women
must also cover the costs of any antenatal care
during pregnancy.’+



IRELAND

In general in Ireland access to free or subsi-
dised health care through the public health
system, requires “ordinary residency”

in Ireland. In most cases undocumented
migrants will not meet the criteria for “ordi-
nary residence” under Irish law and as aresult,
in many situations they will be unable to
access free or subsidised care.

However, Irish law stipulates that there are
anumber of exemptions to these require-
ments, one of which provides that charges
will not be payable in respect of in-patient and
out-patient services (including emergency
services) where the services are, “provided to
awoman in respect of motherhood.”"s In
accordance with these provisions undocu-
mented migrant women in Ireland will not
be charged for maternal health care during
labour and childbirth or in the course of an
obstetric emergency.

As antenatal care is generally not categorised
asin-patient and out-patient care thisis not
covered by the exceptions, and as a result,
undocumented migrant women in Ireland will
usually have to pay the full costs of any such
care themselves.

ITALY

Italian law stipulates that all undocumented
migrants are entitled to urgent or essential
health care in both out-patient and hospital
settings, as well as to preventative and con-
tinuing treatment for diseases and injuries.”¢
Italian law states that health care providers
may not report undocumented migrants to
the immigration authorities for seeking health
care. The law explicitly specifies that urgent
and essential care includes health care for
women during pregnancy and maternity and
that maternal health care, including antenatal
care, is provided on the same basis as to Italian
citizens, and as such, is free of charge.”

As aresult, most undocumented migrant
women in Italy are entitled to free maternal
health care throughout pregnancy and child-
birth, including antenatal care. In order to avail
of these entitlements, undocumented migrant
women must fulfil certain administrative
requirements.”

LATVIA

Latvian law specifies that everyone has the right
to receive urgent medical assistance and med-
ical providers may not refuse to provide urgent
medical care.”® Although it is not explicitly stip-
ulated, it is understood that this includes care
duringlabour and childbirth, and as a result,
undocumented migrant women are entitled to
access maternal health care during delivery.

While the law also stipulates that the state pro-
vides funding for emergency care and maternal
health care,*° it expressly defines the categories
of persons who may receive such state funded
health care and it is clear that undocumented
migrants without legal residence status in
Latvia do not qualify for state-funded care and
instead will be charged fees for medical ser-
vices, including in-patient care in hospitals or
other health care facilities.”* As a result, undoc-
umented migrant women will usually be billed
for the costs of maternal health care during
labour and childbirth. They must also cover

the full cost of any antenatal care they seek
during pregnancy.

LITHUANIA

Under Lithuanian law everyone has the right to
receive emergency care,'? but this is not inter-
preted as including maternal health care for
women during labour and childbirth. However,
laws also stipulate that although necessary
maternal health care during childbirth is not
aform of emergency care, medical providers
are obliged to provide it. As a result, undoc-
umented migrant women in Lithuania are
entitled to access maternal health care during
labour and childbirth.
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Under Lithuanian law, because most undocu-
mented migrants will be ineligible for com-
pulsory health insurance, they will usually be
required to pay the costs of health care them-
selves. As a result, undocumented migrant
women will be billed for the costs of maternal
health care during labour and childbirth. They
will also be required to cover the costs of ante-
natal care during pregnancy.'”

Although those without insurance can obtain
free emergency care this exceptionis only
applicable to legal permanent residents.’*¢

LUXEMBOURG

In Luxembourg legal residence is generally
required in order to ensure access free or
subsidised health care, which is provided by
the state on the basis of social security con-
tributions or other forms of registration with
the national health insurance system. Health
care costs are regulated by law, and the health
care systemis based on reimbursements,
meaning that patients must pay the medical
costs upfront and then send a reimbursement
request to the state insurance system.

Due totheir lack of legal residency status,
undocumented migrants in Luxembourg are
usually ineligible to make social security con-
tributions or register with the national health
insurance system. As a result, undocumented
migrant women who access maternal health
care during pregnancy or childbirth will usually
be invoiced for any care they seek and will be
ineligible for any reimbursement. This means
they will have to cover the costs of both antena-
tal care or maternal health care during labour
and childbirth.

MALTA

In Malta, laws and policies entitle citizens and
legal residents to free health care. However,
there are no legal provisions that address enti-
tlements to care for undocumented migrants
who are not living in detention facilities.
Reports indicate that the Ministry of Health
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has stated that undocumented migrants are
entitled to core health services and that this
includes necessary and lifesaving care as well
as care that affects quality of life, based on the
assessment of a doctor.”” However it appears
that they will have to cover the costs of any
such care themselves. As aresult, although
undocumented migrant women may be able
to obtain maternal health care during labour
and childbirth, they will usually have to cover
the costs of this care themselves, as well as
the cost of any antenatal care they may seek
during pregnancy.

NETHERLANDS

Although under Dutch law, entitlements to
coverage for health care are generally limited
to those with legal residence in the country,
legal exceptions have been stipulated in rela-
tion to care that is medically necessary.'?

As aresult, undocumented migrants are
entitled to access necessary medical care, and
official policies specify that medical providers
have a professional responsibility to provide
it. Legal provisions specify that at the very
least such care includes maternal health care
during pregnancy and childbirth, including
antenatal care.’”

In principle, undocumented migrants are
required to pay the cost of any medical care.3°
However, Dutch laws also stipulate that health
care providers can be reimbursed for the
costs of providing necessary medical care to
undocumented migrants who are unable to
pay,' and make it clear that they will be fully
reimbursed for the costs related to antenatal
care and care during childbirth and labour.’s
As aresult, undocumented migrant women
inthe Netherlands who are unable to cover
the costs of care themselves will be able to
obtain maternal health care throughout preg-
nancy and childbirth free of charge, including
antenatal care.’3



POLAND

Under Polish law, no one, including undocu-
mented migrants, can be refused emergency
health care thatis necessary to avert risks to
their life or health,+and medical profession-
als must provide this care.s Although itis not
explicitly stipulated, it is generally understood
that emergency care encompasses mater-

nal health care for pregnant women during
delivery.¢ As aresult, undocumented migrant
women appear to be entitled to access care
during labour and childbirth.

Most undocumented migrants in Poland are
ineligible to obtain public health insurance
coverage, which is usually required in order

to access free or subsidised health care, and

as aresult they will have to cover the costs

of most forms of health care themselves.’s”
Accordingly, undocumented migrant

women are likely to be required to cover the
costs of care during labour and childbirth.
Furthermore, undocumented migrant women
must cover the costs of any antenatal care they
seek during pregnancy.’s®

PORTUGAL

Official policies specify that undocumented
migrants in Portugal are entitled to access
certain forms of health care services, including
urgent and vital health care and all forms of
maternal and reproductive health care, includ-
ing antenatal care and care during labour and
childbirth.® These forms of health care are
exempt from any charges which might usually
be imposed.’+° As aresult, undocumented
migrant women in Portugal can access free
maternal health care during pregnancy and
childbirth, including antenatal care. In order
to avail of these entitlements, undocumented
migrant women must fulfil a range of adminis-
trative requirements.+!

ROMANIA

Although under Romanian law, access to
health care is generally guaranteed through
contributions to compulsory health insurance
schemes, even those who have not made
insurance contributions are entitled to receive
emergency medical care.'** Moreover the law
explicitly stipulates that pregnant women
who have not made insurance contributions
are still covered by insurance and can access
free basic care, which includes health care and
medicines in medical emergencies, as well as
throughout pregnancy and the postpartum
period.'#3 As a result, undocumented migrant
women in Romania are entitled to access
antenatal care during pregnancy as well as
health care during labour and childbirth or in
obstetric emergencies free of charge.

SLOVAKIA

Under Slovak law, everyone is entitled to
access health care and medical professionals
are obliged to provide assistance to any person
whose life or health is in danger.*++ As a result,
undocumented migrant women are entitled
toaccess emergency health care, which s
understood to encompass care during labour
and delivery.

Most undocumented migrants in Slovakia

do not meet conditions for participating in
the public health insurance system, and as
aresult, they will have to cover the costs of
all health care, including emergency care,
themselves. As a result, most undocumented
migrant women will be billed for the costs of
care during labour and childbirth. Similarly,
they will also be required to cover the full costs
of any antenatal care that they seek during
pregnancy.
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SLOVENIA

In most instances, undocumented migrants

in Slovenia will not qualify for health care cov-
erage under the compulsory social insurance
scheme. However, Slovenian law stipulates
that individuals without insurance coverage
are entitled to free emergency health care.#s
This is defined as medical care related to health
conditions that are life threatening or could
lead to life threatening situations or severe
health consequences,™ and although not
explicitly specified, it is understood to encom-
pass health care for women during labour and
delivery. As aresult, undocumented migrant
women in Slovenia are entitled to free mater-
nal health care during labour and childbirth.*+”
However they will be required to pay for any
antenatal care they seek during pregnancy.’+

SPAIN

Spanish law grants access to emergency care
due to serious illness or in accident situations
to foreigners who are not registered or autho-
rised residents in Spain.’# It also explicitly
provides that undocumented migrant women
will receive medical assistance throughout
pregnancy, during childbirth, and postpartum
free of charge.’s°

SWEDEN

Under Swedish law, undocumented migrants
must be provided with health care that cannot
be delayed, maternal health care, abor-

tion care, and contraception counselling.’s*
Although in general undocumented migrants
must pay a very small flat fee for consulting
adoctor and for prescription medicines,’s*
undocumented migrant women are not
required to pay any fees for antenatal care at
primary care levels or for maternal health care
during labour and childbirth.'s3 As a result,
undocumented migrant women have access to
free maternal health care, including antenatal
care and care during labour and childbirth.
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4.
International
Human Rights
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Article 12, Convention on the
Elimination of All Forms of
Discrimination Against Women

1. States Parties shall take all appropriate measures to
eliminate discrimination against women in the field of
health care in order to ensure, on a basis of equality of
men and women, access to health care services, including

those related to family planning.

2. ... States Parties shall ensure to women appropriate
services in connection with pregnancy, confinement
and the post-natal period, granting free services where
necessary, as well as adequate nutrition during pregnancy

and lactation.

International human rights law and
standards require states to guarantee
that all pregnant women have access to
affordable and good quality maternal
health care throughout pregnancy.’s+
This means that under international law,
state authorities must ensure that all
women can access affordable antenatal
care throughout pregnancy, as well as
skilled care during labour and childbirth,
obstetric emergency care, and preven-
tion of mother to child transmission of
HIV/AIDS, in line with the WHO list of
“essential interventions” for maternal
health and other guidance.’s

States are specifically required to address
and remove obstacles, including cost
barriers, reporting requirements, and
other legal and policy barriers, that
prevent or impede access to affordable
maternal health care by certain groups
of women, including undocumented
migrant women.
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EU member states’ obligations to give
effect to these requirements derive

from arange of international human
rights treaties which have been ratified
by all member states. In particular,
Article 12 of the International Covenant
on Economic, Social and Cultural

Rights (ICESCR) and Article 12 of the
Convention on the Elimination of All
Forms of Discrimination against Women
(CEDAW) place exigent obligations on
allmember states to guarantee women’s
enjoyment of the right to the highest
attainable standard of health, and
specifically and explicitly, to ensure all
women have access to affordable and
quality maternal health care throughout
pregnancy and childbirth.¢ In addition,
Article 6 of the International Covenant
on Civil and Political Rights (ICCPR)
protects the right to life and obliges
member states to take effective measures
to protect all pregnant women from life
threatening risks arising from inadequate
access to maternal health care.’s”

4

States’ Human
Rights Obligations
to Ensure Access to
Affordable Maternal
Health Care for
Undocumented
Migrant Women

Policy makers and government officials
often argue that because of their lack of
legal residence status, or because they
have entered or remained in a country in
breach of domestic immigration laws and
policies, undocumented migrant women
do not enjoy the same human rights to
health, and specifically to affordable
maternal health care throughout preg-
nancy, as other women with citizenship
or regular immigration status.

However, this is wholly untrue. Although
under international human rights law
and standards EU member states are
entitled to determine who can legally
enter and stay on their territory, and
while they are permitted to restrict
certain political rights or freedom of
movement on this basis, such preroga-
tives do not diminish the vast majority of
their human rights obligations towards
all persons on their territory. Under inter-
national law, human rights are universal
and apply to everyone on a state’s terri-
tory, including non-nationals, regardless
of their legal status or documentation.’®
International human rights law also
prohibits discrimination, including on
grounds of race, ethnicity, nationality
and immigration status, in the enjoyment
of human rights.’s*

As aresult, the enjoyment of human
rights may not be circumscribed because
an individual has entered or resided in

a country in breach of domestic immi-
gration laws and policies, and undoc-
umented migrant women'’s access to
affordable and good quality maternal
health care must be guaranteed.



As such, international human rights law
and standards require all EU member
states to take a range of measures to
ensure that undocumented migrant
women can access affordable and good
quality maternal health care throughout
pregnancy, including antenatal care and
care during labour and childbirth. These
include:

> Ensure that allundocumented migrant
women are entitled to receive primary
and emergency medical care, includ-
ing by reforming laws and policies
that deny or limit their access
to care.’e®

> Ensure that maternal health care
is provided at no cost or based on
the principle of equity so that undocu-
mented migrant women are not
disproportionately burdened with
health expenses.**

> Take effective measures to guarantee
accessin practice for allundocu-
mented migrant women to quality
maternal health care and remove any
legal, administrative, linguistic, and
cultural barriers that may hamper
their access to care.’s

> Remove reporting requirements and
ensure that medical professionals,
social workers, and others involved
in the administration of health care
do not share undocumented migrant
women'’s personal information with
authorities for the purpose of immigra-
tion control or enforcement.¢3

4.2

Right to the Highest
Attainable Standard
of Health

Although member states’ obligations to
guarantee undocumented migrant wom-
en’s access to affordable maternal health
care throughout pregnancy derive from
anumber of human rights, the right to
the highest attainable standard of health
is particularly relevant in this context.
The right to health requires member
states to adopt a range of comprehensive
measures to give effect toundocumented
migrant women’s right to affordable and
quality maternal health care.*5+

The right to health requires states to
ensure that all individuals are able to
enjoy unhindered access to a full range
of health care facilities, goods, and
services. In the area of maternal health,
these entitlements require access to
arange of interventions and forms of
health care that are vital for the preven-
tion of maternal mortality and morbidity,
including early, regular, and appropriate
antenatal care; skilled birth attendance;
and emergency obstetric care.s

A. AVAILABILITY, ACCESSIBILITY,
ACCEPTABILITY, AND QUALITY

International human rights law obliges
states to ensure that maternal health
care, goods, and facilities meet four stan-
dards; they must be available, accessible,
acceptable, and of good quality.**

Availability: State authorities must
ensure that there are an adequate num-
ber of functioning health care facilities,
services, goods, and programmes related
to maternal health care as well as trained
providers throughout the country.

Accessibility: Maternal health care
services must be accessible to women
without discrimination, both in law and
in practice. This means that states must
ensure both the physical and financial
accessibility of maternal health care
throughout pregnancy, in particular for
women belonging to disadvantaged and
marginalised groups.

Acceptability: Maternity health
facilities, goods, information, and
services must respect principles of
confidentiality and informed consent,
be culturally appropriate, and take into
account the interests and needs of mar-
ginalised groups, including racial and
ethnic minorities, as well as different
age groups.

Quality: Maternity health facilities,
goods, information, and services must
be of good quality. This means that they
must be “evidence-based and scientif-
ically and medically appropriate and
up-to-date.”*¢7

B. MINIMUM CORE OBLIGATIONS

Under the International Covenant on
Economic, Social and Cultural Rights,
states are obliged to ensure, at the very
least, minimum essential levels of the
right to health.’®® Such ‘minimum core
obligations’ impose duties of immediate
effect on states and are not subject to the
principle of progressive realisation. They
entail duties to ensure the minimum core
content of the right to health to everyone,
at all times and without exception, and
include arange of duties of particular
relevance to undocumented migrant
women’s access to affordable maternal
health care throughout pregnancy.'®
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To give effect to these minimum obligations member
states must:

> Guarantee universal and equitable access to
affordable, acceptable, and quality maternal health
services, goods and facilities, particularly for disad-
vantaged and marginalised groups.”7°

> Ensure the right of access to maternal health facil-
ities, goods and services on a non-discriminatory
basis, especially for disadvantaged or marginalised
groups.'7!

> Repeal and eliminate laws, policies, and practices
that criminalise, obstruct, or undermine access by
individuals or a particular group to maternal health
care facilities, services, goods, and information.'”?

> Refrain from denying or limiting equal access for all
persons, including undocumented migrants, to pre-
ventive, curative, and palliative health services.'3

> Adopt tailored measures to address the distinct
needs of undocumented migrant women and
eliminate barriers they face in accessing maternal
health care.'7+

Asaresult, member states are required to ensure that
allundocumented migrant women can access afford-
able and quality maternal health care throughout
pregnancy. State failures to ensure access to affordable
maternal health care, including antenatal care, violate
minimum core obligations to ensure the right to the
highest attainable standard of health.'”s

C. AFFORDABILITY

As outlined above, member states are obliged

to ensure that health care is affordable for all per-
sons, including undocumented migrant women.7¢
International human rights mechanisms have called
on states to reform laws and policies to ensure access
to affordable maternal health care for undocumented
migrant women."”” They have underlined that undoc-
umented migrant women are often unable to access
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The right
to health
requires
states to
ensure
that all
individuals
are able

to enjoy
unhindered
access to

a full range
of health
care
facilities,
goods, and
services.

affordable maternal health services because they are
not eligible for free or subsidised care, and are unable
to affiliate with public insurance or national health
schemes.””® They have stressed that this lack of access
exposes these women to serious health risks.7

International human rights mechanisms have outlined
that the obligation to ensure affordable health care
means that “essential goods and services [...] must be
provided at no cost or based on the principle of equity
to ensure that individuals and families are not dispro-
portionately burdened with health expenses. States
must adopt positive measures to enable persons with
limited means to enjoy the right to health.*®> As such,
persons without sufficient means should be provided
with the support necessary to cover the costs of health
insurance and access to health facilities providing
maternal health information, goods, and services.*

The duty to ensure the affordability of maternal

health care applies regardless of whether states have
established public, private, or mixed health insurance
systems.’® States must ensure that health care systems
are adequately funded so that all persons, and in par-
ticular those that are marginalised, can enjoy the right
to health.’®3 Insufficient expenditure or misallocation
of public resources that results in the exclusion of
individuals or groups from the enjoyment of the right
to health breaches this obligation. Furthermore, states
may not restrict access to basic health care, including
maternal health care, on the basis that theylack neces-
sary resources.’®+



Collection of
Disaggregated Data

Human rights mechanisms
systematically recommend
that states collect
disaggregated health data in
order to measure the impact
of their policies, identify
shortcomings, and address
disparities and inequalities
affecting certain population
groups. They have specifically
recommended collection of
disaggregated data on
maternal mortality.'8®

Human rights standards outline that data collec-
tion be carried out based on a number of human
rights principles, including data disaggregation
based on key characteristics identified in inter-
national human rights law, namely sex, gender,
race, nationality, ethnicity, and immigration
status. Furthermore, the collection of data related
to marginalised groups must respect privacy in
accordance with international standards of data
protection and be done in a sensitive manner and
in close consultation with the affected group to
reduce any accompanying risks.

However, despite this, the vast majority of EU
member states fail to collect data and evidence
on maternal health disaggregated by nationality,
ethnicity, and immigration status, as well as infor-
mation on health status, needs, and knowledge
among migrant populations.’® This is a serious
shortcoming and concern.

N
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In the context of the 2030
Agenda, all states have com-
mitted to improved and more
systematic data disaggregation
to enhance the assessment of
whether states have met their
commitments to universal
health care coverage, leaving
no one behind and reaching
those furthest behind first. The
assessment of progress should
be based on evidence and data
disaggregated, among other

factors, by “income, gender,
age, race, ethnicity, migratory
status, (and) disability.”® It is
critical that EU member states
take urgent action, in line
with human rights principles,
to ensure the collection of
disaggregated data on mater-
nal health, including data on
maternal health outcomes
and needs of undocumented
migrant women.
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