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INTRODUCTION   
This submission focuses on the labor and related provisions of the ICESCR, with reference to vulnerable workers. While there are frequently overarching ICESCR violations experienced commonly by vulnerable workers, there is also much specificity arising from different sectors and contexts, including migrant work, domestic work, farm work, informalized work in retail and mining and the growing casualization of work.   This specificity has been recognized by the ICESCR Committee in General Comment No 23 (2016).
While our focus is on those clauses of the Covenant dealing with labour and worker rights, the Committee on ESCR in GC No 18 (2005) has recognized that the right to work “is essential for realizing other human rights and forms an inseparable and inherent part of human dignity” and we view work rights as the linchpin to the realization of other socio-economic rights, including the right to social security, and an adequate standard of living.  Accordingly, the first section of this submission deals with the provisions of the ICESCR, including; the right to work, protection from discrimination, just and favorable conditions at work, health and safety, enforcement as well as the increasing closing space for freedom of association and the right to strike. The second section deals briefly with institutional issues.
This submission is the result meetings and a consultative workshop held in April 2017, with union leaders, academics, NGO’s and government commissions in Johannesburg, South Africa, as well as legal and desktop research.
2.	SUBSTANTIVE ISSUES:
i.	Article 6: The Right to Work:
(a) The Right to Work Freely:
In terms of the South African Constitution, there is no right to work, but there are provisions prohibiting slavery, servitude or forced labour. Similarly, the Labour Relations Act prohibits forced labour, but the term is undefined, and under certain circumstances, according to the Basic Conditions of Employment Act, employers may deduct up to 25% of workers remuneration. [footnoteRef:1] [1:  Section 34 of the Basic Conditions of Employment Act allows employers to deduct up to 25% of an employee's wages for damages or loss caused by the worker. This is essentially a set-off of debts owed to a creditor. Deductions can be made only if the worker agrees to them in writing, and the worker has had an opportunity to be heard through a "fair procedure". Deductions cannot be made without the employee's consent, even when a fair internal hearing as determined the amount of damages.] 

While forced labour by domestic workers is prohibited, there is evidence that human trafficking takes the form of child labour and forced labour in South Africa’s domestic sector.[footnoteRef:2] Employment agencies play a pivotal role in recruiting female and child workers for domestic work, and transporting them from rural areas where there is little work opportunity, to wealthier urban areas. [footnoteRef:3] There are reports that employment agencies deduct significant portions of wages to recoup cost of transport transit accommodation and job placement fees.[footnoteRef:4]  A substantial portion of migrant works are domestic workers, who are undocumented, and find themselves in precarious situations. Despite provisions in the Employment Services Act, protecting the right of such employees to enforce employment claims, regardless of legal status, many workers are in fact unlikely to seek redress because of the justifiable fear of deportation by authorities. A similar dynamic has been identified amongst undocumented migrant farmworkers and informal street traders.  Although approximately 1 million people engage in informal trade, there is an absence of appropriate legislative and regulatory framework in the informal economy, where local governments treat informal economy participants on the basis of by-law formulation, which makes them vulnerable to abuse from law enforcement agencies. Such abuse includes; police forcing bribes from traders; their stock being regularly and arbitrarily confiscated, without being returned to them; and eviction from their places of business.[footnoteRef:5] [2:  Laura Gauer Bermudez, “No experience Necessary: The Internal Trafficking of Persons in South Africa, International Organization for Migration (IOM) Regional Office for Southern Africa Report (2009); Also P Bamu,  Nurturing a culture of compliance with domestic workers’ rights in South Africa” in Exploited, undervalued - and essential: Domestic workers and the realisation of their rights (2013). ]  [3:  Laura Gauer Bermudez, “No experience Necessary: The Internal Trafficking of Persons in South Africa, International Organization for Migration (IOM) Regional Office for Southern Africa Report (20090; Also P Bamu, “Nurturing a culture of compliance with domestic workers’ rights in South Africa” in Exploited, undervalued - and essential: Domestic workers and the realisation of their rights (2013). ]  [4:  P Bamu, “Nurturing a culture of compliance with domestic workers’ rights in South Africa” in Exploited, undervalued - and essential: Domestic workers and the realisation of their rights (2013).]  [5:  Eddie Webster, Op-Ed: New Guide will assist Street Traders to Protect their Rights https://www.dailymaverick.co.za/article/2017-04-04-op-ed-new-guide-will-assist-street-traders-to-protect-their-rights/#.WaxWjrpFxps (4 April 2017).] 

We recommend the following questions are added to the list of issues for South Africa: 
- Is there data on employment agencies and their role in recruitment of domestic workers from rural to urban areas? What measures has Department of Labour (DOL) and other branches of government taken to deal with trafficking in domestic sector?  What measures taken to identify root causes and establish policies to assist domestic workers who are victims of trafficking?
-What measures has South Africa taken to address the threat of deportation faced by migrant workers reporting labour violations?
-What measures is South Africa taking to recognize the right to work freely, and providing an adequate legal framework for the recognition and protection of that right, with respect to informal economy workers? 
-What measures have been taken, not only in law, but in practice, to protect domestic and farm works from forced labour?
(b)	Progressive Realization, including steps that are deliberate, concrete and targeted to realization of right; and have data to monitor rights.
South Africa has a National Skills Development Strategy, the Skills Development Act and most recently the Employment Services Act of 2014. According to STATSA, unemployment is in fact on the rise, and black South Africans face the highest unemployment rate, and the fastest growing group of the unemployed. In 2016, approximately 70% of workers were formally employed, with the remainder performing informal, agricultural and domestic work. [footnoteRef:6] Yet insecure, precarious employment like casual, temporary, labour broker workers who do not enjoy most social benefits and most earn extremely low pay are included in the notion of “formal employment.” In fact, a third of workers did not make contributions to the national unemployment insurance fund, and approximately half made no contributions to pension and retirement funds. Two thirds of all workers did not receive medical aid benefits. [footnoteRef:7] However, if one uses the expanded definition including those not actively seeking employment during the past year, unemployment in South Africa is even higher, arguably over 40%. [6:  Statistics South Africa, Quarterly Labour Force Survey, Quarter 1 2017 (QLFS).]  [7:  Statistics South Africa, Quarterly Labour Force Survey, Quarter 1 2017 (QLFS).] 

Guaranteeing the right to work and other covenant rights should aim further than merely lowering unemployment rates. Policies that focus extensively on job creation without giving due consideration to, inter alia, informal employment and low pay are likely to miss prominent indicators of vulnerability among workers.[footnoteRef:8]  The right to decent work presumes a meaningful link between work and livelihood. Since underemployed and low-pay workers remain rather vulnerable to social risks, state measures should be in place to ensure precarious work does not undermine livelihood and human security.  In real terms therefore, traditional formal employment with decent working conditions is enjoyed by a decreasing minority of workers in South Africa. [8:  Haroon Bhorat, et al., Vulnerability in Employment: Evidence from South Africa, Development Policy Research Unit (Nov. 2016).] 

 Also, it is not clear of the ways in which official statistics account for the extent to which casualization or externalization through the work of labour brokers, as well as both documented and undocumented migration have transformed the reality of the world of work. For example, a 2012 Study by the Bench Mark Foundation indicates that about one-third of employees at the Lonmin mine were subcontractors. Similarly, a recent ILO report on farming found a dramatic shift employment on farms, away from full-time employment towards part-time, seasonal, fixed, and temporary work. The same is true for the female dominated retail sector. While South Africa has passed noteworthy amendment to the Labour Relations Act in 2014, amendments that ensure that temporary and labour workers are employed by the main employer after 3 months, the implementation of such laws is absent.  In addition, since statistical information about employment is collected by sector, jobs that are externalized would be classified as “service”, and consequently misrepresent the actual size of the sector.[footnoteRef:9] [9:  See Jan Theron, “Non-standard employment and labour legislation: the outlines of a strategy”, Development and Labour Monograph Series, Institute of Development and Labour Law (UCT Faculty of Law) (January 2014)] 

[bookmark: _Hlk491957811]We recommend the following questions are added to the list of issues for South Africa:
-What is South Africa’s unemployment rate in terms of the expanded definition, and what has the government done and achieved in terms of economic policy and programs to create decent jobs and alleviate unemployment and poverty?
-What has the Department of Labour done to ensure enforcement and compliance with recent amendments seeking that respond to externalization and casualization of work? What statistics are available to illustrate progress with this labour reform? 
-To what extent do existing statistics account for casualization and externalization through labor brokers? To what extent do statistics reflect both documented and undocumented migrant workers? Are there monitoring systems in place to ensure that recruiting agents and employment agencies respect the rights of women workers?
-Has the state data on the rate of women in the informal economy? What steps have been taken to ensure that women in the informal economy are aware of their rights and can access remedies for violation of ICESCR rights? Has South Africa made use of wage subsidies or other incentives for employers, aiming to guarantee the right to work for those disadvantaged?
-Are there programs to stimulate rural development? Do these programs have long-term and short-term benchmarks? Is there effective monitoring and evaluation of their progress? What are the timeframes for this? What steps has South Africa undertaken to prioritize the needs women in the informal economy, youth, migrants, people with disabilities, with respect to vocational training? Are there rights awareness programs for migrant/rural women?

ii.	Article 2: Protection Against Discrimination 
South Africa is celebrated for its progressive laws, and policies which prohibit discrimination and promote equal treatment, including The Employment Equity Act, the Labor Relations Act, and the Promotion of Equality and Prevention of Unfair Discrimination Act prohibit discrimination in the workplace. In June 2015, the government adopted a Code of Good Practice to provide employers and employees with practical guidance on the equal pay principle of the act. Yet women are still represented amongst the poor with incidence of poverty particularly high for African women; when employed women tend to remain within female dominated occupations or within the domestic sector. According to the 17th Commission for Employment Equity Report, males occupy 78% of top management positions, and females 22 %, while people with disabilities occupy 1.2% at this level.  While whites occupy 76,6% of top management positions in the private sector, Africans occupy 73.2% of these positions in the public sector. LGBT people especially, young black people face the challenge of both unemployment and homophobia.[footnoteRef:10] People with disabilities constituted only an estimated 1.2 percent of the workforce. According to the US department of State the government did not meet “its goal of filling 2 percent of government positions with persons with disabilities by year’s end.”[footnoteRef:11] South Africa has also experienced a surge in xenophobia and violence against migrant workers, who have been accused of stealing jobs and bringing crime, with weak and ineffective responses by government.[footnoteRef:12] [10:  ILO, Working Paper 4/2016, Pride at Work: A study on Discrimination at Work on the basis of Sexual Orientation and Gender Identity.]  [11:  South Africa Country Report on Human Rights Practices, US Department of State (March 3 2017) https://www.state.gov/j/drl/rls/hrrpt/2016/af/265302.htm]  [12:  https://www.state.gov/j/drl/rls/hrrpt/2016/af/265302.htm In 2017 Johannesburg mayor Mashaba himself characterized  illegal immigrants in Johannesburg’s inner cities as criminals.] 

We recommend the following questions are added to the list of issues for South Africa:
-Has South Africa put in place temporary special measures to increase women’s participation in the formal sector and employment sectors where women are underrepresented? How does it ensure that women are guaranteed the same promote and career enhancing opportunities as men? -What measures to increase recruitment of women and to address customs and practices which might impair access to training and employment?
-What measures are in place to ensure paid maternity leave and access to day care centers? Are there programs aimed at allowing women flexible working hours following pregnancy? Are there educational campaigns aimed at fostering an understanding of parenthood as being the joint responsibility of men and women? What provisions are there for paternity leave?
-What measures has government taken to prosecute violations against migrant workers? what has government done to address the root causes of this xenophobia?
-Given the recent Employment Equity findings, what steps will South Africa take to fulfil its obligations with respect to non-discrimination and the right to work under the ICESCR, with particular reference to women and people with disabilities? Does labor law explicitly prohibit stereotypes against women which impede their ability to work in all fields? How is this monitored and enforced? Are similar measures in place with respect to workers with disabilities and LGBT workers? What measures have been implemented to address women facing multiple discrimination in the job market? How is compliance monitored?
-Has South Africa undertaken research to quantify and include unremunerated domestic activities of women in the gross national product?
iii.	Article 7: Just and Favorable Conditions at Work:
There is no national minimum wage, and the law empowers the Department of Labor (DOL)  to set this for different sectors.[footnoteRef:13] The Report on the Status of Women in the South African Economy estimates the number of domestic workers at 1 million, and the largest employment sector for black women.  In terms of the Basic Conditions of Employment Act, as supplemented by Sectoral Determinations, the minimum wage for domestic workers differs based on whether work is done in urban or rural areas. The minimum hourly wage for domestic workers employed more than 27 hours per week was raised from 11.27 rand to 11.44 rand ($0.80 to $0.82) per hour for employers in the urban areas and from 9.80 rand to 10.23 rand ($0.70 to 0.73) for employers in semi-urban and rural areas.  Many domestic workers reside in their employer’s home, and their accommodation as well as food, are considered part of the remuneration, and neither the Basic Conditions of Employment Act, nor the Sectoral Determination contain provisions dealing with the standard of accommodation to be provided to a live in domestic worker. Similarly farm workers’ wages are regulated by Sectoral Determination 13, with minimum wage being set at 14.25 rand ($1.01) per hour, and regarded as too low to allow to a decent standard of living.  [13:  South Africa Country Report on Human Rights Practices, US Department of State (March 3 2017) https://www.state.gov/j/drl/rls/hrrpt/2016/af/265302.htm] 

A 2016 ILO study found that minimum wage laws were circumvented in numerous ways in the agricultural sector; while farm workers could earn minimum hourly rate, they earned much lower than the minimum wage because of reduced working hours, and deductions from workers’ wages of services previously provided free of charge. [footnoteRef:14] Sectoral Determination 13 also does not specify how piecework should be calculated. Similarly, studies have shown that seasonal workers are paid less than permanent workers, and women are often employed on seasonal contracts.[footnoteRef:15] There is a similar move towards sub-contracting in mine work, with subcontracted workers earning less than permanent workers, and migrants, particularly irregular migrants being paid below minimum wage.[footnoteRef:16]  [14:  Visser M, Farm Workers’ Living and Working Conditions in South Africa; key trends, emergent issues, and underlying structural problems (ILO 2015)]  [15:  Visser M, Farm Workers’ Living and Working Conditions in South Africa; key trends, emergent issues, and underlying structural problems (ILO 2015)]  [16:  Visser M, Farm Workers’ Living and Working Conditions in South Africa; key trends, emergent issues, and underlying structural problems (ILO 2015)] 

The National Wage Commission has recently passed a national minimum wage (R3500 per month for a 45-hour work week) it only comes into effect from May 2018 and will apply to all workers, although domestic workers will earn 75% and farmworker will earn 90% of the national minimum wage, and which will be raised to 100% within two years, contingent on the determination of the new commission. However, a national minimum wage alone is insufficient to remedy gender inequalities at work, and adequate social protection is equally fundamental given the amount of unpaid care work performed by women.  In addition, there remain categories of workers, such as health care workers (CCW’s) who are not protected as “employees” in terms of the labour legislation, and regarded as “volunteers” by the state, and not earning even the proposed legislated national minimum wage of R3500 per month.
We recommend the following questions are added to the list of issues for South Africa:
-What steps is the SA government taking to ensure that minimum wage provides for an adequate standard of living amongst both formal and informal; documented and undocumented workers? What steps is the state taking to ensure that minimum wage laws are not circumvented through reducing work hours, increasing deductions for services and employing casualized and externalized workers?
-How is equal pay for equal work monitored and enforced in all workplaces, public and private; big and small?
-Why are community health care workers (CCW’s) not included and protected as “employees” in terms of the labour legislation and regarded as “volunteers” by the state and not earning even the proposed legislated national minimum wage of R3500 per month? Why are CCW’s not included as public-sector employees enjoying equal benefits?
- What steps has South Africa taken to ensure effective enforcement of labour laws with respect to domestic workers, farmworkers, and other vulnerable workers?
iv.	Health and Safety
The Occupation Health and Safety Act (OHSA) was enacted in 1994, but safety at work remains a fundamental problem, particularly in industries such as mining, with ineffective enforcement being the predominant issue.[footnoteRef:17] Outside the mining sector, there is an absence of laws or regulations, permitting workers to remove themselves from dangerous work situations without risking loss of employment.[footnoteRef:18] One recent ILO study found that within the mining sector, contract workers tend to work in the most dangerous jobs, not performed by permanent employees.[footnoteRef:19] There are also significant gender challenges, and there has been little focus on women, youth and migrant workers. For example, while women have been brought in to the mining industry, through the Mining Charter, this was not accompanied by positive obligations with respect to the prevention of GBV in mines; and women miners report sexual harassment both at work and in their accommodation and transportation to work. Similarly, in the retail sector, workers face extended and late working hours with no transport provided, subjecting to women having to find their own transport making them vulnerable to GBV and sexual harassment.[footnoteRef:20] Sectoral Determination 9, governing the retail sector, does not adequately cover this as it only covers night work.[footnoteRef:21] While domestic workers are inexplicably excluded from the Compensation for Occupational Injury and Death Act (COIDA), and cannot claim compensation for occupational injury. There is currently litigation pending, challenging the constitutionality of this exclusion, which the South African government is opposing.  [17:  South Africa Country Report on Human Rights Practices, US Department of State (March 3 2017) https://www.state.gov/j/drl/rls/hrrpt/2016/af/265302.htm On May 12 2017 the Johannesburg High Court certified a class against 34 goldmining accused of insufficiently protecting black workers from contracting lung-related diseases. The judgment resulted in a 464-million-rand settlement to mineworkers who contracted silicosis on the job.]  [18:  South Africa Country Report on Human Rights Practices, US Department of State (March 3 2017) https://www.state.gov/j/drl/rls/hrrpt/2016/af/265302.htm]  [19:  Visser M, Farm Workers’ Living and Working Conditions in South Africa; key trends, emergent issues, and underlying structural problems (ILO 2015)]  [20:  Patricia Naiman, SACCAWU]  [21:  Patricia Naiman, SACCAWU] 

The Employment Equity Act, the Labor Relations Act, and the Promotion of Equality and Prevention of Unfair Discrimination Act prohibit sexual harassment and discrimination in the workplace. In May 1998, NEDLAC, (government, organize labor, organized business and the community) passed the Code of Good Practice on Handling Sexual Harassment Cases. Yet despite prohibitions on sexual harassment in legislation and the voluntary code, evidence suggest that it is widespread, and exacerbated by the casualization of work, since the more precarious the worker, the less likely they are to lay a complaint. Vulnerability to GBV at work is also impacted by geographies of the workplace and infrastructure, such as where bathrooms are situated and whether there are dark corridors in the workplace. For example, in the mining sector there have been recent reports of female mine workers being stripped naked and searched by male guards at the mine.
We recommend the following questions are added to the list of issues for South Africa:
-What measures have been taken to regulate occupational health and safety from a gender perspective? Are there public policy programs or educational campaigns geared towards eliminating sexual harassment in the workplace? What measures has South Africa taken to ensure that positive obligations are imposed on employers with respect to prevention of GBV at work?
- The Mining Charter makes provision for up to 13% of the workforce’s composition to be female. Has this been achieved and what is the representation of women – particularly black women- in ALL levels of employment in the mining sector? 
-Are there legislated and policy provisions that ensure special safety protections for women in terms of their protective clothing, separate amenities, measures to prevent sexual harassment and abuse etc.? What measures have been taken to equal access to safe transportation which allows women to get to and from work?
-Is there information on the number of sexual harassment cases brought to the CCMA, disaggregated by sector? What have the outcomes and penalties been in such cases?
-What measures has the state taken to develop a gender-sensitive, rights based approach to migration that facilitates access of women migrant workers to safe work opportunities?
-What are the reasons that domestic workers continue to be excluded from COIDA? What steps are being taken to ensure their timeous inclusion? Are there special mechanisms, such as hotlines, as envisaged by the ILO Domestic Worker Convention, for protecting domestic workers from harassment and abuse?
v.	Enforcement:
Labor Inspectors are empowered to conduct enforcement of labor rights at the workplace, and to this end are permitted to enter and inspect any workplace, without notice or warrant at any reasonable time.  However, with reference to private property (homes and farms) the inspector requires the consent of the owner or an order of the labor court, authorizing entry. There are few studies of compliance with the Basic Conditions of Employment Act, but labor inspectors are frequently criticized by domestic workers and farm workers, for engaging with employers exclusively in their investigations, rather than workers, and generally being under resourced and ineffective.[footnoteRef:22]One report indicates that there is one inspector for every 120,000 people.[footnoteRef:23] Migrant workers, including migrant domestic workers, many of whom are undocumented, find themselves vulnerable to exploitation, and without legal redress, despite official legal protection; because officials who become aware of a migrant worker who is undocumented, is under a duty to report the worker to the department of home affairs, where he or she will face deportation. There have also been allegations of the DOL failing to failure to prosecute, and even covering up occupational health and safety violations by employers, especially when they involve deaths.[footnoteRef:24] [22:  News South Africa, Labour Department can’t protect Workers, https://www.groundup.org.za/article/labour-department-cant-protect-workers/]  [23:  News South Africa, Labour Department can’t protect Workers, https://www.groundup.org.za/article/labour-department-cant-protect-workers/]  [24:  Martin Jansen, World Workers Media Production (WWMP)..] 

We recommend the following questions are added to the list of issues for South Africa:
-Can South Africa provide data on the number of labor inspections conducted on farms and houses? Is there data on the outcomes of such inspections? Is there data on criminal prosecutions in this context, and their outcomes?
-What measures are taken to ensure that inspectors engage with workers, as well as employers, in the course of their investigations, in an environment that is free from intimidation?
-What steps are being taken to ensure that migrant workers, both documented and undocumented, who come forward with labor complaints, are not reported to the department of home affairs for deportation?
vi.	Article 8:  Collective Rights:
While collective rights to join trade unions, protest and strike are entrenched in the South African Constitution, as well as the Labor Relation Act, there are fundamental difficulties with respect to the exercise of these rights in non-standard workplaces, such as the home and the farm; as well as among casualized and externalized workers and informal economy workers.  There are also recurrent difficulties with existing trade unions being dominated by men, who fail to engage with women or women’s issues. The failure to take into account the specific challenges of exercising collective rights for non-standard workers, render such rights to be formal rather than substantive rights.[footnoteRef:25]  [25:  See Visser M, Farm Workers’ Living and Working Conditions in South Africa; key trends, emergent issues, and underlying structural problems (ILO 2015)] 

Similarly, while the Labor Relations Act also establishes bargaining councils that can establish and administer bargaining agreements for entire sectors, domestic workers and farmworkers do not yet have a bargaining council.  Accordingly, union density among domestic workers, farmworkers, migrant workers and informal economy is very low. More broadly, the space available for civil society to organize and protest has been shrinking, and the Regulation of Gatherings Act has been implemented to obstruct rather than protect protest, through delays and misinterpretation. Studies have shown that there has been an increase in outright rejection of applications.[footnoteRef:26]  [26:   For example, Lisa Chamberlain “Assessing enabling rights: Striking similarities in troubling implementation of the rights to protest and access to information in South Africa” African Journal of Human Rights, Volume 16 No 2 2016
] 

We recommend the following questions are added to the list of issues for South Africa:
-What special measures has the state taken to ensure that all workers, including non-standard workers, have the right to form and join trade unions, in fact, as well as in law? 
-What measures is the state taking to promote bargaining councils for non-standard workers, including domestic workers and farm workers?
- What measures has state taken to ensure that applications to protest are understood as expressions of enforceable rights, rather than discretionary privileges and that they are not obstructed by bureaucracy, delay and deliberate misinterpretation? Similarly, what measures is the state taking to ensure that the police comply with ICESCR obligations with respect to freedom of association and the right to strike and that peaceful protest is understood as protected conduct under the ICESCR?
vii.	 Art 9: Right to Social Security:
Article 9 of the ICESCR recognizes the right of everyone to social security, including social insurance. The formulation differs from the South African Bill of Rights which guarantees the right of access to social security. The current social insurance system in South Africa is extremely fragmented consisting of the compensation scheme in terms of COIDA, the benefits payable in terms of the Unemployment Insurance Act (UIA) and the 500 different occupational retirement funds. 
Domestic workers working for an employer for more than 24 hours per month are covered by the Unemployment Insurance Act, if they are registered. However, it is the employer who bears the obligation for registration, which would then entitle the domestic worker to claim unemployment, illness, maternity and adoption benefits, and dependents can claim in the event of death, at a rate of 66% of the last earned salary for the lowest paid workers. There are significant issues with this system, including that the amounts which accrue are often insufficient and there is very low rate of domestic workers registered for unemployment insurance.
 Similarly, while the Labor Relations Act prohibits discrimination based on pregnancy, and the Basic Conditions of Employment Act provides four months of unpaid maternity leave; it falls to the Unemployment Insurance Act to provide benefits to registered contributors, which excludes informal economy workers or independent contractors, as well as workers who might be eligible but are not registered. In fact, the vast majority of domestic workers, farm workers and migrant workers are not registered.  While documented migrant workers are not excluded from the Unemployment Insurance Act, they face difficulties with respect to exportability of their social insurance, since there is no instrument coordinating social insurance benefits in South Africa.  Undocumented migrants are not protected by the Unemployment Insurance Act.
Similarly, there is no national state-run retirement or disability insurance system and all occupational retirement systems are based on voluntary participation by employers and private retirement savings are usually too expensive for domestic workers, farm workers, informal economy workers and other vulnerable workers. Recently, it has come to light that there are 10 billion rand of unclaimed former mineworkers’ retirement benefits in various pension funds, some dating back to the seventies. [footnoteRef:27] Some of the reasons  for them not being claimed include the failure of employers or funds to inform workers who has resigned or been dismissed of the existence of these entitlements, and  the procedure to claim them.[footnoteRef:28] There has also been recent litigation challenging the Financial Services Board de-registration of thousands of pension and provident funds, “possibly leaving 4.5-million people, almost all poor and black, in South Africa and neighboring states who have not been paid pension and provident fund benefits.”[footnoteRef:29]  [27:  Mpinana Senkhane, Mining News, April 18, 2017 http://www.miningne.ws/2017/04/18/r10bn-unclaimed-in-mineworkers-retirement-funds/#]  [28:  Mpinana Senkhane, Mining News, April 18, 2017 http://www.miningne.ws/2017/04/18/r10bn-unclaimed-in-mineworkers-retirement-funds/#]  [29:  https://www.dailymaverick.co.za/opinionista/2017-08-23-op-ed-has-the-financial-services-board-been-captured/?utm_medium=email&utm_campaign=First%20Thing%2023%20August%20Wealth%20Migrate&utm_content=First%20Thing%2023%20August%20Wealth%20Migrate+CID_a7571654ea4461538c731937c0655e31&utm_source=TouchBasePro&utm_term=Has%20the%20Financial%20Services%20Board%20been%20captured#.WamcTbpFxpt According to the Daily Maverick, the aggregate value of these unpaid benefits now reportedly stands at R41.7-billion.] 

We recommend the following questions are added to the list of issues for South Africa:
-What steps are being taken to ensure that eligible workers, including migrant workers and domestic workers are registered and able to receive benefits?
-What steps are being taken to ensure exportability of social insurance of migrant workers?
-What measures has South Africa taken to ensure that the right to social security and social insurance are respected, protected and fulfilled? What measures have been taken to establish a national retirement and disability insurance system, that benefits all workers? What steps are being made to ensure that this right is not violated by private companies, and what effective remedies are available to workers in this respect?
viii.	Article 11: Adequate Standard of Living:
Article 11 Right to an Adequate Standard of Living which includes the right to food, water and housing. While many domestic workers reside in their employer’s homes, neither the BCEA or SD 7 contains any provisions dealing with the standard accommodation to be provided to live in domestic workers, although SD 7 permits an employer to deduct up to 10% of wages for accommodation if it meets certain minimum requirements. Accordingly, a live-in domestic worker may have living conditions guarantees only if the worker pays for it through explicit deductions in pay. Similarly, with respect to farm-workers, SD 13 makes guarantees of decent living conditions contingent on deductions being made with respect to housing. A recent ILO report found that one of the unforeseen consequences of the Extension of Security of Tenure Act (ESTA), which seeks to address the security of tenure of farm-workers, dwellers and occupiers of land by someone else, is that farmworkers there is an increase in casualization of farm work, and far workers are being moved off farms to avoid ESTA.[footnoteRef:30] While living conditions on farms are reported to be abysmal with absence of flush toilets, no access to warm-water and damp and mold conditions, a recent ILO reports that migrant and casualized labor had even worse living conditions off farms.[footnoteRef:31] Similarly, housing conditions on mines remain in a state of ongoing crisis, and although the Mining Charter mandates the provision of single sex and family style home, studies have found that employers routinely violate this Charter. The Mining Charter similarly makes provision for employers to ensure that communities and workers directly benefit in terms of shareholding and social benefit like housing and healthcare. However, there is little compliance with this. [30:  See Visser M, Farm Workers’ Living and Working Conditions in South Africa; key trends, emergent issues, and underlying structural problems (ILO 2015)]  [31:  See Visser M, Farm Workers’ Living and Working Conditions in South Africa; key trends, emergent issues, and underlying structural problems (ILO 2015)] 

We recommend the following questions are added to the list of issues for South Africa:
-What measures has the state taken to ensure adequate standard of living, including adequate housing conditions for both farmworkers and domestic workers, regardless of deductions? What steps are being taken to ensure casualized and externalized workers enjoy an equal right to an adequate standard of living, in law and in practice?
-What steps has the state taken to progressively realize rights to food, housing, water and sanitation with respect to informal economy workers, who often work in environments without access to clean water or toilets?
-To what extent has the Mining Charter provisions with respect to shareholding and 090 housing and healthcare been complied with? How is this monitored? Is there data to support this?
-Can the state provide data that they have met the minimum essentials for these rights, based on non-discrimination?

2. STRUCTURAL ISSUES

i. Ratification:
South Africa has not accepted the right of individual communication in respect of:
-the Optional Protocol to the International Covenant on Economic, Social and Cultural Rights (ICESCR)
Furthermore, South Africa has not ratified the following international human rights conventions and protocols:
-The International Covenant on the Rights of all Migrant Workers and Members of their Family
-The ILO Maternity Convention
We recommend the following question are added to the list of issues for South Africa:
-What are the current plans to ratify further UN core human rights conventions and optional protocols concerning individual communications?
-Which specific ICESCR provisions are preventing South Africa from acceding to the ICESCR optional protocol, the ILO Maternity Convention and the International Covenant on the Rights of All Migrant Workers and Members of their family?
ii.	Incorporation:
While the South Africa Constitution sets out that the state must consider international human rights law and may consider comparative law, the South African Constitution does not entrench a Right to Work.  South African constitutional jurisprudence has similarly rejected the concept of a minimum core right.
[bookmark: _Hlk491904019]We recommend the following questions are added to the list of issues for South Africa:
-How has South Africa incorporated the Right to Work in its legal framework? Is it justiciable? What remedies are available for the violation of this right?
-What steps has South Africa taken to domesticize the ILO Domestic Worker Convention that it has ratified? 
iii.	National Human Rights Action Plan
We recommend the following questions are added to the list of issues for South Africa:
-What procedural steps will be taken to ensure a systematic and comprehensive follow up on the recommendations of the Committee on ESCR?
-What are current plans to develop a complete human rights action plan for South Africa?




