Proposal for the List of issues from Human Rights Defender of Armenia

in relation to the initial report of the Republic of Armenia
The establishment of the institution of the Human Rights Defender of Armenia (HRD) in 2004 was a significant step towards a systematic human rights promotion and protection in the country. The Human Rights Defender of Armenia (HRD) is an independent official that advocates human rights and serves as government watchdog. It not only provides guardianship of fundamental rights and freedoms but also protects the latter against infringements. It also actively contributes to the improvement of the national regulatory framework. In 2008 the Human Rights Defender (HRD) was designated as independent national mechanism (NPM) under the OPCAT. The functions of the HRD or Ombudsman are regulated by the RA Law on the Human Rights Defender.
Following 2015 Constitutional Amendments the mandate of the HRD was expanded as to cover also the private sector. In line with the Constitutional Amendments a new Constitutional Law on HRD was drafted. With the enactment of this new law the role and the engagement of the HRDO in the process of improving the regulatory framework will be enhanced as the Draft law envisages that the HRD will have its permanent designated representative at the National Assembly. 

The institution is framed and guided in accordance with Paris Principles and it has been accredited “A” status. It has a wide international recognition and is member of several renowned international organizations. 

The HRDO is guided by professional approach in protecting and promoting human rights and freedoms. In addition, it is striving to multiply its efforts to increase efficiency of human rights protection mechanisms.  Following major structural changes it has established specialized units and a department as to cover the main areas of priority for the institution. The Child Protection Unit has been formed within the HRDO to strengthen the capacity of the institute in effective fulfilment of its role in the protection and promotion of children’s rights. The Department of Prevention of Torture and Ill-treatment in line with OPCAT guidelines and NPM’s mandate carries out monitoring visits to all closed and semi-closed institutions where persons are deprived of their liberty. A specialized Department for the Protection of Criminal Procedure Rights and Rights of Military Servicemen has been formed. It will act as a specialized structural unit which will deal with issues pertaining to the protection of military servicemen’s rights.
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A. Purpose and General Obligations (Article 1-4) 

1. The Draft Law “On Protection of the Rights and Social Inclusion of Persons with Disabilities in the Republic of Armenia”, which is based on CRPD standards and principles, was circulated in 2012, but has not been adopted by the RA National Assembly yet.
2. Practically, after ratification of the Convention by the Republic of Armenia the national legislation has not been brought in line with the concepts and definitions of the Convention, and effective legal acts often restrict and do not effectively ensure rights of persons with disabilities.
Suggested questions:  

- What concrete steps are taken by the Government to speed up the hearings and adoption of the draft law “On Protection of the Rights and Social Inclusion of Persons with Disabilities in the Republic of Armenia”?

- Does the state have or plan to have a time schedule for harmonizing the domestic legislation with CRPD standards? What legal acts are planned to be revised from this perspective?
 -What financial resources are being allocated for the implementation of CRPD? How the HRD will be involved in implementation? 

B. Equality and elimination of discrimination (Article 5)
1. As stated in the shadow report of 2012, there is still no comprehensive anti-discrimination legislation in the Republic of Armenia. The need for such legislation is also spelled out in recommendations for Armenia made by different States in the framework of UPR (2015) and in many other documents.
2. As of now, the Ministry of Justice is working on the draft law as foreseen by the EU Budget Support Programme (2016-2018). Nevertheless, some provisions concerning the elimination of discrimination and failure of provision of reasonable accommodation in the meaning of the Convention, were suggested by the Ombudsman to be included also into the draft law “On Protection of the Rights and Social Inclusion of Persons with Disabilities in the Republic of Armenia”.  
3. It is commendable that in order to eliminate disability-based discrimination in the sphere of labour affairs the Government introduced quota system as provided by the RA Law on Employment (Article 20). According to the Law the quota for public and private organisations would come into force gradually (year by year) depending on the number of employees in the organization. However, simultaneous to quota requirement, a mechanism of reimbursing for not complying with quota requirement is set in the mentioned Law, which has the potential risk for the organisations that can afford paying the required fines to avoid hiring persons with disabilities. 
4. Though 10 public buses were accommodated in Yerevan to meet the needs of persons with motor problems, bulk of the public transportation means in Yerevan as well as in other administrative regions of RA remain inaccessible for persons with disabilities, particularly those with motor problems. The latter leads to discrimination on disability grounds and limits on freedom of movement. 
Suggested questions:  

-When the hearings of the anti-discrimination law are going to be held in the Parliament? Whether failure to provide reasonable accommodation as a form of disability-based discrimination is foreseen in the draft law?

- What further steps are undertaken to raise the effectiveness of the quota system? Is there any data of Monitoring and Evaluation of the system?
- Are there plans for further accommodation of public transport for the needs of persons with disabilities? Is there a specific time schedule for that? How many transportation means are planned to be accommodated in the mentioned time period? 
C. Women with disabilities (Article 6)
5. Article 6 of the Convention provides that women and girls with disabilities are risk of double discrimination based on their gender and disability; therefore the state parties should undertake special measures to guarantee their rights.
6. During 2015 Office of the Human Rights Defender with the assistance of the UNFPA conducted Public inquiry on Sexual and Reproductive health rights (hereafter, Public Inquiry) visited a number of institutions, including medical institutions in Gegharkunik, Syunik and Shirak regions of Armenia. In the framework of the mentioned inquiry several key findings along with recommendations are going to be presented to the Government. 
7. Public submissions to the Inquiry revealed that accessibility of reproductive medical services is generally inadequate for women with disabilities in Armenia, as well as discriminatory attitudes toward HIV positive pregnant women were discovered. Furthermore, the visits to the health centers and facilities during the Inquiry confirmed that not all of them are physically accessible (partially or totally) to women with disabilities, thus forming obstacles and barriers for their reproductive health rights, including abortion and post-abortion care. This issue is compounded by the fact that some health care workers do not treat women with disabilities positively or treat them in a discriminatory manner. This problem is more evident in regional or rural health centers and institutions. The Inquiry further states that health workers do not have specific guidelines on how to deal with women with disabilities seeking abortion or post-abortion care. This explains the gaps in knowledge about the special needs of persons with disabilities.

8. Domestic violence and particularly violence against women continues to be a widespread issue in Armenia. Moreover, women with disabilities are more vulnerable to domestic violence than those without any form of disability. The Human Rights Defender of Armenia has been raising this issue periodically through the Annual Reports, mentioning the necessity of adoption of a standalone law on combating of domestic violence, necessary mechanisms of reporting, as well as means to promote gender equality in Armenia. The necessity of strengthening legislation on combating violence  against  women  and  domestic violence  by  adopting  the  draft  law  on  the  subject  and  by  acceding  to  the Istanbul Convention was also recommended to the Republic of Armenia by different States during Universal Periodic Review in during the 29th session of UN Human Rights Council in 2014. In the framework of the EU Budget Support Programme the Ministry of Justice of Armenia is currently working on the draft law on domestic violence, but defend civil society organizations complain of not being involved in the work of the designated group.
Suggested questions:
- Whether the state has a long-term programme for training/building the capacities of the medical personnel on the ethics of communicating and providing services to people with disabilities, including people with HIV? 
- Has any measures been taken throughout recent years to hold accountable those practitioners who discriminated patients based on their disability?
- When the law on combating domestic violence would be presented to the Parliament? Does it include special safeguards for women with disabilities? Are DPOs involved in the drafting of the mentioned law? What other forms of participation of persons with disabilities in drafting of the law is provided?
- What steps are taken by the Government towards ratification of the Istanbul Convention?
- Are there are any plans to elaborate national strategy on combating domestic violence? Is the disability component sensitized in the strategy? 

D. Children with disabilities (Article 7)
9. Three-tier system of child protection in Armenia proved to be ineffective and sometimes even harmful for children when making not competent decisions concerning child‘s care, life in the family, divorce of the parents, etc. Also lack of specialized social workers is registered in the communities. As a result, many children with disabilities whose needs are not properly and timely assessed and met often end up in state-run institutions, including special schools, or do not receive proper education. 
10. Child poverty is still an acute problem in Armenia, and the Government has not undertaken sufficient measures to decrease its level. According to the data from 2013 survey around 300.000 children in Armenia or 36.2% of all children live in poverty, among them 3.3% are extremely poor, not having minimum livelihood means. The risk of poverty for families with a child with disability is higher. Overall 35.4% of the children with disabilities are poor, and 11% are extremely poor
:
11. As for the state social benefits provided by the state, inter alia for children with disabilities, those are insufficient to meet the needs of the children and their caregivers and to provide adequate standard of living for them. Besides, even with the system of “vulnerability ratios”, social aid is insufficient to address the needs of families living in poverty
. Different research papers show that the social benefit system in Armenia remains ineffective and often not targeted due to inappropriate formula for family needs assessment. As a result, poverty rate in Armenia, especially among families with children and children with disabilities, is essentially high.

12. Many children with disabilities continue to live in institutions, especially special schools and specialized orphanages. Specifically, Kharberd specialized orphanage for children with severe mental and physical disabilities is still overloaded, which impacts negatively on children’s psychology and development restricting individual space of each child. Though the institution is designed for children under 18, many reports show that due to lack of social services outside the institution grown-ups live there along with minors. Upon reaching 18 many persons with disabilities, regardless of the form of disability (mental or physical) are often transferred to Vardenis boarding house for persons with mental disabilities. The orphanage lacks specialists and nurses. Notwithstanding the approval of the Concept of Provision of Alternative Services to Persons with Mental Health Problems 2013-2017, the situation has not been improved significantly yet. 
13. Simultaneously, it is commendable that upon the Governmental decree Yerevan’s institution for care and protection of children no.1 was transformed into ’Dzorak’ care center for persons with mental disabilities, where persons above 18 receive daily and permanent care. Nevertheless, its services are assessable for around 80 persons yet. 
14. Unlike children- alumni of different institutions, children with disabilities are not entitled to the same social guarantees upon leaving the institution. Namely, the Law 'On Social Protection of Children Without Parental Care’ stipulates that children above 18 without parental care shall have living space as per minimum social standards, which does not apply to the children with disability. 
15. The Government proceeds with the de-institutionalization reform rather slowly. Still, majority of the institutionalized children in Armenia are those who have some form of disability. Also, the Government does not undertake sufficient measures to extend the foster care in Armenia and to increase the number of foster families. As of 2015, only 20 children received care in foster families, and only 4 children were moved to foster families during 2015. While as of December 2015, 660 children lived in institutions, among them 450 in specialized institutions, 50 in general orphanages, who have mental and physical disability. 
16. Furthermore, the Government has not taken necessary steps to promote and encourage adoption of children with disabilities. Specifically, the Annual Report of Ombudsman for 2015 point out that during 2015, 88 children were adopted, majority of them were adopted by foreign citizens (44 adopted children by foreign citizens had some form of disability). The official figures show that due to social attitudes and lack of community services the Armenian families refrain from adopting children with disability. 
Suggested questions:

- What steps are taken by the Government to address the child rights issues on the community, regional and national levels? How is the child protection system going to be improved and when?

-  What steps are taken by the Government to reduce child poverty? When is the system of family/social benefits going to be reconsidered? 
- Does the Government plan to extend the foster family care in Armenia? What budgetary means are going to be allocated for that end? What steps are taken by the Government to prevent child institutionalization solely on the basis of poverty
? 
- What steps are taken towards de-institutionalization of children with disability? When would the specialized orphanages and special schools be closed or transferred into other types of service providing cernters? What kind of long-term care services are provided for the persons with mental disability instead of institutionalization?
- What steps are taken to extend the community-based services in Armenia? Are there any plans to increase budget allocations for foster care? How does the Government encourage child adoption?

- What steps were undertaken by the Government to investigate the cases of child violence and abuse in different institutions? 

E. Equal recognition before the law, access to justice, liberty and security (Article 12, 13, 14)
17. The Armenian legislation does not provide sufficient safeguards for effective realization of the rights of persons with mental disability, namely their access to justice, liberty and security. The major problem in this regard has been deprivation of liberty of persons with mental disability and absence of equality of arms in front of the court while hearing the case of limiting person’s legal capacity.
18. Namely, according to the Article 171 of the RA Civil Procedure Code, the person whose legal capacity limitatation question is being heard in the court can be absent from the hearings due to his/her ‘health condition’. This formulation has been arbitrarily interpreted and many times resulted in abusing the rights of persons with disabilities, depriving them of an opportunity to stand in front of the court, to have equality of arms, etc. At the same time, according to the Article 173 of the same Code only the guardian, family member of or the mental house administration can apply to review that decision of the court. 

19. Based on the CRPD standards and ECHR case law in the field of protection of legal capacity. the HRD applied to the Constitutional Court to question the constitutionality of the abovementioned regulations, underlining that those violate the right to access to justice, principles of equality of arms and adversarial principle of the trial. The Court in its decision no. 1197 (ՍԴՈ-1197) stated that the regulations limiting the access of the person to the trial, where his legal capacity is decided and the access to appeal the decision on legal capacity should be revisited though amending the law.
20. After the Constitutional Court’s decision the Ministry of Justice undertook efforts to revise the Civil Procedure Code, preparing a draft law, nevertheless leaving the issue of limiting person’s legal capacity. Namely, according to the RA Civil Procedure Code a person can  be totally deprived of his legal capacity if due to mental disability cannot realize and control his/her actions. Simultaneously, there are also regulations on limiting a person’s legal capacity in case of addiction to drugs, alcohol or gambling. Thus, for a person with mental disability there is no proportionate limitation of his/her legal capacity taking into account gravity of the health condition and other abilities. All these criteria should be taken into account when drafting the new Code or amending the effective one. Moreover, proper legal safeguards should be ensured in the legislation to secure regular examination of the legally incapacitated persons’ condition and reviewing the respective court decisions on limiting their legal capacity. 
Suggested questions:

- When will the Government have the Civil Procedure Code be amended according to the criteria stated in the RA Constitutional Court decision no. 1197? Are the criteria for proportionate limitation of person’s legal capacity taken into account?
- What steps are undertaken by the Government to further extend civil and political rights of the persons with mental disability?

F. Freedom from torture or cruel, inhuman or degrading treatment or punishment, as well as freedom from exploitation, violence and abuse (Article 15, 16) 
21. The National Preventative Mechanism conducts regular and unplanned visits to different institutions where persons with disabilities are held/deprived of their liberty, including mental houses/mental care centers, special schools, etc. 
22. In number of special schools in Armenia cases of violence, both physical and psychological, were discovered through interviews with children, reports by the parents, institutions’ personal. In majority of those cases violence/punishment/negligence was used against children as means of punishment or simply upbringing methods. In many special schools poor sanitation, building conditions were registered. Also, the children in special schools lacked independent reporting mechanisms in cases of violence or abuse. 

23. In the Ombudsman’s Annual Report for 2014 it was stated that the NPM discovered series of violations in the mental care institutions. Namely, overall poor care conditions, overcrowdings, lack of rehabilitation methods, abuse of methods of constraint were registered. Besides, the NMP raised the issues of lack of appropriate health care services, qualified personal, absence or seldom contacts with families, cases of abuse and violence from other persons or the institution’s personal.
24. Specifically, many cases were reported by the patients when the institution’s personal resorted to excessive means of constraint without necessity, demonstrating those in the presence of other patients with the purpose of threatening the others. In a number of mental health centers incidents were registered when personal tried to restrain a patient with binding him/her on the bed with bed sheets in the presence of other patients. Besides, in many mental health centers the registraries for methods of restraint were not properly filled in, which did not allow the NMP members to assess the situation and credibility o f the personal’s explanations adequately. 
Suggested questions:

- What measures are taken by the Government to decrease cases of violence (physical and mental) in special school? Were any cases of violence against children in special schools taken to the court? 
- What actions are taken to prevent excessive use of methods of restraint in the mental care centers? Are there uniform protocols for the medical personal for providing mental care and rehabilitation?
- What actions are taken by the Government to replace the institutionalized care with community-based services and effective rehabilitation?
G. National implementation and monitoring (Article 33) 
25. There is no independent monitoring mechanism for monitoring the implementation of the Convention as provided in the Article 33 of the Convention. Instead the latest version of the draft law “On Protection of the Rights and Social Inclusion of Persons with Disabilities in the Republic of Armenia” designates HRD as an independent monitoring mechanism. 
Suggested questions:

- Does the Government foresee an increase in the budget of the HRD to recruit additional specialists for CRPD monitoring? 
� ‘Social Snapshot and Poverty in Armenia-2013’ // � HYPERLINK "http://www.armstat.am/am/?nid=82&id=1503" �http://www.armstat.am/am/?nid=82&id=1503� 


� UN Committee on Economic, Social and Cultural Rights, Concluding observations on the combined second and third periodic reports of Armenia, 2014


� � HYPERLINK "http://armstat.am/file/article/5.poverty_2015a_2.pdf" �http://armstat.am/file/article/5.poverty_2015a_2.pdf�    


� Contradiction between the Armenian legislation (Governmental decree) and UN Guidelines for the Alternative Care of Children





1

