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I.  Issue Summary

1. In the United States, there is no constitutional provision or national law prohibiting
states from subjecting children under age 18 to the adult criminal justice system,
imposing adult criminal sentences, or incarcerating children in adult prison facilities. As a
result on any given day more than 6,000 children are detained in adult jails and prisons.’

2. The majority of children tried in the adult criminal justice system are charged with
low-level, non-violent offenses.” In nine states, 17 year olds are automatically tried and
sentenced as adults no matter the charge, and in two of those states, New York and North
Carolina, 16 year olds are automatically tried and sentenced as adults. In Michigan,
where 17 year olds are tried as adults and prosecutors have discretion to transfer younger
children, the majority of children in prison have committed property crimes and an
increasing number are sent to prison for probation violations.” Similarly in Florida, which
also gives prosecutors discretion to transfer children, the majority of children transferred
to the adult criminal justice system have not committed violent crimes.*

3. International law recognizes that children in conflict with the law have the right to
special protection because of their youth, capacity for change, and the long term
detrimental impact that adult criminal punishments can have during a crucial time during
their development. Indeed, numerous studies repeatedly show that brain development
continues until children reach their mid-twenties and the effects of incarceration can
delay development or cause long-term damage.” In addition to the human rights
violations inherent in trying and imposing criminal punishments on children, once in the
adult system, children in adult jails and prisons face disproportionately high rates of
physical and sexual abuse and solitary confinement.

Violations of the Convention Against Torture

4. Subjecting children to adult criminal punishments violates the Convention Against
Torture (CAT). It also gives rise to other serious violations of the Convention because
children in adult prisons and jails around the country face higher rates of physical® and
sexual assault,” placement in solitary confinement,® and suicides’ than children in youth
facilities.

Sexual Violence

5. The Department of Justice (“DOJ”) has recognized the increased risk of sexual
violence faced by children in adult facilities,'® and reports from the federal Bureau of
Justice Statistics (“BJS”) confirm the increased risk.'' The majority of children reporting
sexual victimization in a 2013 BJS study reported being victimized more than once and
indicated that they had not reported the incident.'> Non-heterosexual individuals across
all demographic groups reported much higher incidents of sexual victimization, placing
gay, lesbian or bi-sexual children at a higher risk."

6. Information obtained in individual states confirms the high rate of sexual violence
children face. More than a third of children in adult prisons in Michigan responding to a



Children in Adult Jails and Prisons Contact: Cynthia Soohoo, cynthia.soohoo@law.cuny.edu

survey conducted by the ACLU Michigan Juvenile Life Without Parole Initiative
(JLWOPI) and International Women’s Human Rights Clinic (38%) reported that they had
been sexually assaulted while incarcerated (12% by staff, 35% by other prisoners and 9%
by both staff and other prisoners). In follow up interviews, children reported being
infected with sexually transmitted diseases as a result of sexual assaults, but were often
denied testing, medical care, or forced to pay the cost for their examination and
treatment.

7. In addition to the trauma of sexual assault, children suffer feelings of shame and
embarrassment that can keep them from reporting assaults. One individual who was
raped at knifepoint stated:

I felt like I should’ve fought and gotten stabbed because then at least [ would’ve
fought for myself rather than getting raped. . . . By him being more than 25 years
my senior and bigger than me, I didn’t know what to do but give in. I didn’t go to
the authorities about the incident because I feared being humiliated about the fact
that I couldn’t stick up for myself.

8. Also, children are also often sexually exploited or coerced into having sex. Children in
Michigan prisons reported that adult prisoners threaten them or offer “protection” in
exchange for the “right” to sell them to other prisoners for sexual services. Prison gang
members force them to engage in sexual services, and they are told that they will be
stabbed or beaten if they refuse sex with gang members.

Staff Physical Abuse and Use of Electroshock Devices

9. Children in adult facilities are twice as likely to be physically harmed by staff than
their counterparts in juvenile facilities."* The United States Department of Justice
recently released a report finding that youth (16-18 years old) detained at New York
City’s Rikers Island Jail (Rikers) sustained a total of 754 visible injuries due to staff force
from April 2012 to April 2013."> Although youth are only 6% of the daily population,
they are involved in 21% of all incidents involving use of force.'® Youth also reported
that correctional officers often take them to isolated locations, away from cameras, in
order to inflict injury.'” They are routinely beaten in the presence of other staff, including
the medical staff and teachers, who turn a blind eye to avoid reporting the violence for
fear of reprisal.'®

10. The DOJ report describes that “Inmate H” was in class when an officer struck him in
the ribs for having fallen asleep. He was pulled out the of the classroom and his teacher
reported hearing the child “crying and screaming for his mother.” When the child was
removed from the corridor all that remained was blood and saliva on the floor."”

11. Also troubling is the use of electro-shock devices, also known as Tasers. Data from
the Michigan Department of Corrections indicates that children in prison are over 4 times
likely to be involved incidents where tasers are deployed than adults.”® Ten out of 38
children questioned in Michigan indicated that they had been tasered, and 31 of them
witnessed the tasering of other youth.?' Tasers appeared to be used to control behavior
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where there is no immediate threat to safety. In follow up interviews, children reported
being tasered if they ran in the recreation yard or if they ran away from staff. They also
were tasered to stop them going back to their cells. One child reported that as a result of
being tasered, he now has scars on his stomach and the left side of his body goes into
spasm each time he lays on his bunk.

Solitary Confinement

12. Despite international law prohibitions on placing children in solitary confinement,
children in adult facilities are more likely to be placed in isolation than adults. In adult
facilities, staff do not have the necessary training that would enable them to appropriately
address youth behavioral issues. Correctional staff, lacking training, use excessive force
and discipline when children, fearful in dangerous adult jail or prison settings, act out in
order to appear tough. Children are also less able to navigate prison disciplinary
procedures. As a result, they are more likely to face disciplinary sanctions, such as
solitary confinement. >

13. Children are also placed in solitary to protect them from physical threats or segregate
them from incarcerated adults. Some facilities routinely place children and LGBTI
individuals in “protective solitary.” Likewise, girls face an increased risk of protective
solitary because of smaller proportions of girls in prison and a general lack of women's
facilities.

14. Because the states and the federal government do not publish data regarding the
number of children held in solitary confinement, it is impossible to determine the exact
number of juveniles subjected to this practice.”* However, state data shows high rates of
solitary confinement of children. In Michigan, 35% of children in prison have been
placed in isolation at least once.”> In New York City Jails, 23% of youth under the age of
19 are placed in solitary confinement at any given moment.*® In New York State, nearly
10% of the people in the extreme isolation cells are under the age of 21 and nearly 30%
are under the age of 25.%

15. Children of color are disproportionately subjected to solitary confinement.*® In
Michigan, from 2010-2013, 37% of children of color spent time in isolation compared to
28% of white children and on average, the total length of stay for children of color was
twelve days longer than for their white peers.*’

16. Solitary confinement can have long-term serious impact on children during a crucial
time in their emotional and cognitive development. According to a HRW/ACLU report,
children in U.S. prisons reported physical harm,*® self-harm (including cutting
themselves and suicide attempts),”" hallucinations,’* and anxiety from solitary
confinement.”® Evidence suggests that the psychological harm that accompanies solitary
confinement affects girls at an even higher rate than boys.** Furthermore, children enter
the adult criminal justice system with high rates of mental disabilities, which can
exacerbate the psychological harm inflicted by solitary.>

Other Cruel and Degrading Treatment
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17. Incarceration in adult facilities places tremendous stress on youth and fails to provide
adequate mental health services and programming. As a result, children in adult facilities
are much more likely to commit suicide than youth in juvenile facilities.’® Placing
children in adult jails and prisons also separates them from their families and
communities and deprives them of appropriate educational, health and rehabilitative
services, in violation of international law standards.

Domestic Legal Framework

18._State Laws. Currently, all 50 states allow children to be transferred to adult courts in
some manner.”’ These laws have resulted in approximately 200,000 children being tried
as adults each year.*® While some are given judicial waiver hearings before being
transferred to adult courts, the age, individual circumstances, and offense are not subject
to individualized judicial consideration for the majority of children tried as adults.

19. Nine states exclude 17 year olds from juvenile court jurisdiction, automatically trying
them as adults.”’ Two states, New York and North Carolina, exclude 16 and 17 year olds
from juvenile jurisdiction.*’ Children also end up in adult criminal proceedings because
of state laws that require juveniles to be tried as adults for certain crimes, give
prosecutors discretion to file cases directly in criminal courts for certain crimes or allow
juveniles to be transferred after a judicial waiver proceeding.*' In Florida, a state that
allows prosecutors to directly file in criminal court, more than 12,000 children were
transferred to adult court between 2008 and 2012, without any possibility of judicial
oversight or appeal of the decision.*

20. By far, the vast majority of the children who are criminalized and incarcerated in
adult facilities are racial and ethnic minorities. Indeed, while there are troubling racial
disparities throughout the U.S. prison system, the disparities are the most extreme among
the youngest prisoners. For instance, in the state of Michigan, persons of color made up
56% of the adult prison population and 76.5% of the youthful prison population.*’

21. Federal Responses. Federal law does not prohibit trying children as adults or prohibit
their incarceration in adult jails and prisons if they have been tried and sentenced in the
adult criminal justice system. The federal Juvenile Justice and Delinquency Prevention
Act (JJDPA) currently does not extend its protections to children who are tried as adults.
The federal Prison Rape Elimination Act (PREA) continues to allow children to be
incarcerated in adult jails and prisons, but it does create national standards requiring that
individuals under 18 be separated from adult inmates in housing units. However, PREA
is only legally binding on federal facilities and the only mechanism for state compliance
is through a funding incentive. Federal prisons may lose 5% of certain grants for failure
to comply with the standards.

22. To date, only two states have certified that they are in compliance with PREA.** Eight
states and territories have opted out of complying with PREA standards.” Forty-six
states and territories have filed assurances that they will work toward compliance, which
allows them to avoid losing funding.*® Despite current challenges in state
implementation, the federal government has taken steps that weaken facilities audit
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requirements and may remove financial penalties. The U.S. has issued interpretive
guidance indicating that the states that have submitted assurances may not be required to
undertake the facility audits required by the standards during the first three-year audit
cycle.*’ There are current federal legislative attempts to delay or eliminate PREA’s
financial penalties.*®

II. 2006 Concluding Observations and U.S. Response

23. In its 2006 Conclusions and Recommendations,*’ the Committee expressed specific
concern about the conditions of detention of children and emphasized that the U.S.
“should ensure that detained children are kept in facilities separate from those of adults in
conformity with international standards” and address juvenile life without parole
sentences. § 34.

24. The Committee also expressed concern about a range of human rights abuses
committed in the law enforcement, prison, and detention contexts. These abuses
disproportionately impact children in the adult criminal justice system. The Committee
expressed concern about the excessive use of force by law enforcement, § 37, sexual
violence in detention centers, § 32, the use of electroshock devices, q 35, the use of
prolonged isolation, § 36, and ill-treatment of vulnerable groups, including racial
minorities, migrants and persons of different sexual orientation, § 37.

25. The Committee recommended the implementation of “appropriate measure to prevent
all sexual violence in detention centres” along with prompt investigation, prosecution and
punishment for sexual violence, brutality or ill-treatment. § 9 32, 37. The Committee also
recommended elimination of the use of electroshock devices to restrain persons in
custody. 9 35.

III. U.S. Government Report and Response the CAT List of Issues

Custodial Sexual Violence (Issue 32)

26. Prison Rape Elimination Act Implementation, 32(a). The U.S. report describes
efforts to implement PREA in federal facilities. 4 169-75. However, the vast majority
of prisoners and detainees in the U.S. are in state facilities and state implementation
continues to be a substantial challenge. The U.S. report inaccurately states that “[s]tates
must certify that all facilities in the state under the operational control of the state’s
executive branch are in compliance with the regulations.” 4 170. In reality, states may
choose not to certify compliance and simply lose some federal funding or issue an
assurance letter to delay certification. Currently only 2 states have submitted
certifications. See § 22 above.

27. Sexual Violence Data, 32(b). PREA requires that the Bureau of Justice Statistics
(BJS) report on the sexual victimization of prisoners. For individuals incarcerated in
adult prisons, BJS issues reports based on inmate self-reporting, information reported by
correctional authorities and information reported by former state prisoners. § 176. While
it is commendable that the U.S. is trying to obtain this data, it is difficult to get accurate
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information on sexual victimization of children under 18 because children are less likely
to report abuse.’” See 7 above.

Further, there is a general lack of data on children under 18 in adult jails and prisons.
Only 13 states report to the federal government the number of children who enter the
adult criminal system. Prison and jail data on the number of children in adult jails and
prisons is limited to a one-day count (i.e. the number of individuals in custody on a given
day). There is no annual count.

28. Response to Data, 32(c). The U.S. report describes the investigation requirements in
the PREA regulation. 9 178. However, as discussed above, only 2 states have certified
that they are in compliance with PREA. See 9 22 above.

29. Redress for Victims, 32(b). The U.S. report lists 2 individual cases in Ohio and New
York and a class action lawsuit brought by 500 female prisoners in Michigan. § 182-83.
Although victims have brought successful lawsuits, fear of retaliation and federal and
state laws that restrict access to the courts make it difficult for victims to seek redress.

Women in Detention (Issue 33)

30. The U.S. report describes important provisions in the PREA regulations that prohibit
cross-gender pat, strip and cavity searches, limit cross-gender viewing of inmates
showering and dressing to exigent situations and requires staff member of the opposite
gender to announce their presence in housing units. 9§ 186. The limitations on cross
gender supervision do not go into effect until 2015 for facilities with over 50 inmates and
2017 for smaller facilities.”' As discussed above, only 2 states have certified that they
are in compliance with PREA, and many states that have refused to comply have
specifically criticized these requirements as too costly and onerous. See § 22 above.

Children in Detention (Issue 34)

31. The federal Juvenile Justice Delinquency Prevention Act (JIDPA) described in the
U.S. Report, 9 193, requires removal of children who are tried in the juvenile justice
system from adult jails and lock ups in all but very limited circumstances. In the limited
circumstance when they are in adult jails there must be “sight and sound” separation from
“adult inmates.” However, the JJDPA’s protections do not apply to the 200,000 children
who are tried as adults in state courts each year. The JIDPA has not been reauthorized
since 2002, and its reauthorization is currently seven years overdue. Any reauthorization
should extend JJDPA protections to all children under 18 in pre-trial detention whether or
not they are tried as a juvenile or adult.

32. PREA regulations do require separation between children who are tried and
incarcerated as adults and adult inmates. However, as discussed above, only 2 states
have certified that they are in compliance with PREA. Many states that that have refused
to comply have indicated that they do not want to spend the funds required to separate
children. See q 22 above.
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Juvenile Life Without Parole Sentences (Issue 35)

33. While recent U.S. Supreme Court decisions barring life without parole (LWOP)
sentences for children convicted of non-homicide offenses (Graham v. Florida), and
barring mandatory LWOP sentences for children convicted of homicide offenses (Miller
v. Alabama) described in the U.S. Report 4 202 are a positive step, thousands of
individuals continue to serve life without parole sentences for crimes committed as
children.

34. Miller does not categorically prohibit juvenile LWOP sentences in homicide cases.
Post-Miller, two children have been sentenced to life without parole sentences in the state
of Michigan alone. Many state courts have refused to give Miller retroactive effect.”
Pennsylvania and Michigan courts have ruled that Miller is not retroactive and continue
to enforce LWOP sentences for nearly 1,000 individuals.

Use of Electroshock Devices (Issue 36)

35. Although the federal Bureau of Prisons limits its use of electro-shock devices,
inmates in state prisons, including children, are routinely subject to Electro-Muscular
Disruption devices (EMDs), also known as Tasers. Despite federal court cases holding
that use of EMDs must be justified by a government interest that compels the use of force
such as an “immediate threat to the safety of the officers or others,” U.S. Report q 203,
state correctional officers use EMDs when there is no threat to safety as a method to
intimidate and control prisoners, including children. See 9 11 above.

Solitary Confinement (Issue 37)

36. Although the U.S. Constitution creates certain due process protections prior to
placing an inmate into solitary confinement for punitive purposes, U.S. Report 4 209,
there is no constitutional prohibition on subjecting children to solitary confinement or
requirement that age be taken into consideration. In fact, in adult jails and prisons, a
disproportionate number of children end up in solitary confinement because of alleged
misconduct or for protection. See 9 13 above.

37. The PREA regulations recognize that solitary confinement is also often used as a
means to protect inmates from sexual violence and separate children from adult inmates.
While correctional officials should protect inmates from sexual violence and separate
children, the use of solitary confinement to achieve these goals raises human rights
concerns. The PREA regulations state that agencies should “make best efforts to avoid
placing youthful inmates in isolation to comply” with the separation requirement but does
not prohibit placing children in isolation.

Racial Discrimination and Vulnerable Groups (Issues 42 and 49)

38. The U.S. has taken steps to address racial profiling and discrimination in the criminal
justice system. U.S. Report 9] 247-49. However, severe disparities in the criminal justice
system persist and are the most extreme in the U.S.’s treatment of children. In Michigan,
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people of color make up more than half of the adult prison population but over three-
quarters of children under 18 in prison. Overall, the imprisonment rate of black males is
6 times that of white males, but among 18-19 year olds, black males are more than 9
times as likely to be in prison than white males the same age. > See 9 20 above.

39. Despite the increased vulnerability to discrimination and harm that result when age
intersects with other identities the U.S. does not provide uniform data on children under
18 in the criminal justice, jail and prison systems broken down by race, ethnicity, gender
and sexual orientation.

IV. Legal Framework

40. The systemic imposition of adult criminal punishment and detention of children in
adult jails and prisons in the United States is a grave violation of articles 2, 10, 11, 12, 13,
and 16 of this Convention™ and a clear violation of minimum international standards of
juvenile justice outlined in the Beijing Rules.”

V. The CAT Committee Concluding Observations

41. In prior Concluding Observations, the Committee against Torture (“CAT”) has
specifically expressed concern about the lack of complete segregation of detained
children from adults.’® The Committee has recognized that all persons under the age of 18
should be classified as juveniles for the purposes of detention and should not be detained
with adults.”” CAT has recommended that state parties expand and reinforce alternatives
measures other than detention for children below the age of 18.** Additionally, the
committee has specifically admonished the United States on this matter before, stating
that it is a well-established minimum international standard to keep children separate
from adults during all phases of detention.*

VI. Other UN Body Recommendations

42. Both the U.N. Human Rights Commission (HRC)® and the Committee on the
Elimination of All Forms of Racial Discrimination (CERD)®' have issued Concluding
Observations to the U.S. recommending that it ensure that juveniles are not transferred to
adult courts and are separated from adults during pre-trial detention and after sentencing.
They have also recommended that it abolish life without parole and solitary confinement
for juveniles.

43. In March 2014, the HRC stated that the U.S. must ensure “that juveniles are not
transferred to adult courts” and encourage “states that automatically exclude 16 and 17
year olds from juvenile court jurisdictions to change their laws.” HRC COs (2014), § 23.
It also stated that the U.S. should “ensure that juveniles are separated from adults during
pretrial detention and after sentencing,” “prohibit and abolish the sentence of life
imprisonment without parole for juveniles,” and abolish the use of solitary confinement
for anyone under 18. HRC COs (2014), 949 20 and 23.

44. In August 2014, the CERD expressed concern about “racial disparities at all levels of
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the juvenile justice system, including the disproportionate rate at which youth from racial
and ethnic minorities are arrested in schools and are referred to the criminal justice
system, prosecuted as adults, incarcerated in adult prisons, and sentenced to life
imprisonment without parole.” It recommended that the U.S. “ensure that juveniles are
not transferred to adult courts and are separated from adults during pretrial detention and
after sentencing.” CERD COs (2014), q 21.

45. The CERD also expressed concern that despite recent Supreme Court cases,
discretionary (non-mandatory) juvenile life without parole sentences are still permissible
for homicide crimes. It recommended that the U.S. “prohibit and abolish life
imprisonment without parole for those under 18 at the time of the crime” and “commute
the sentences for those currently serving such sentences.” /d.

VII. Recommended Questions

*  What alternative measures is the United States taking to ensure that
institutionalism for children under the age of 18 is a last resort and that children in
conflict with the law receive proper social services from specialized professionals
as well as all additional rehabilitation services necessary for recovery?

*  What efforts is the federal government undertaking to ensure that all state and
local prisons and jails comply with PREA?

* How will the delay in audits have an effect on states’ compliance with PREA?

*  What incentive would states have to comply with PREA if there were no financial
penalties?

VIII. Suggested Recommendations

1. The U.S. should ensure that children under 18 are not criminally tried in adult
courts and are separated from adults during pretrial detention and after sentencing
and encourage states to consider raising the extended age of juvenile court
jurisdiction to 24.

2. The U.S. should reauthorize and strengthen the JJDPA by extending the Jail
Removal and Sight and Sound protections to all children under the age of 18 held
pre-trial whether they are awaiting trial in juvenile or adult court and revise the
definition of “adult inmate” to explicitly exclude children who were under 18 at
the time of the offense charged if they have not yet reached the allowable age to
be held in juvenile facilities under state law.

3. The U.S. should create meaningful incentives and penalties to ensure that there is
full compliance with PREA and issue guidance that removal of children under 18
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from adult jails and prisons is the best practice for complying with the Youthful
Offender standard.

4. The U.S. should prohibit the use of solitary confinement for children and other
vulnerable populations and encourage states to adopt comprehensive reforms of
their policies around solitary confinement like the Humane Alternatives to Long
Term (HALT) Solitary Confinement Act, A. 8588A / S. 6466A that is currently
proposed in New York.

5. The U.S. should implement training programs that teach law enforcement
officers, particularly police, prison administration, and correction officers the
unique needs of children in conflict with the law especially pertaining to
identifying signs of torture and the use of force only in extreme situations.

6. The U.S. should require that states track the frequency and mechanisms by which
children are tried in the adult criminal justice system and develop nationwide
statistical data on children in the adult system that is disaggregated by race,
ethnicity, disability, gender and sexual orientation. The United States should
improve data collection and reports on incidents of violence against children in adult
facilities. Such reports should pay particular attention to intersections of age, race,
ethnicity, disability, gender, and sexual orientation and should address factors that
may discourage or inhibit children from reporting violence.
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