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Contribution of the Coordination Française pour le Lobby Européen des Femmes (CLEF) with the support of CIAMS Coalition for the Abolition of Surrogate Motherhood (ICASM) 
On the occasion of the 6th periodic review of France on the
International Convention on the Rights of the Child (CRC - OPSC)




CLEF is the French Coordination for the European Women's Lobby. It is the head of a feminist network that animates and coordinates nearly 80 French associations that campaign for gender equality and women's rights. It works mainly through advocacy with governments and parliaments in France, Europe and internationally as it is a UN accredited NGO. 
It is making this contribution with the support of one of its member organisations: ICASM

The International Coalition for the Abolition of Surrogate Motherhood  (ICASM) is an international organisation under French law created in May 2018 and counting as active members 40 associations from 13 countries. Its aim, based on feminist positions, is to contribute to the adoption and implementation of legislation and public policies aiming at the abolition of surrogacy at national, continental and international levels.

In the list of issues prior to the submission of France's sixth periodic report, the Committee on the Rights of the Child asks the French Government, in point 15, to "Describe all concrete measures envisaged to ensure that the parentage of children born abroad through surrogate motherhood can be fully recognised, in accordance with the case law of the European Court of Human Rights".

CLEF would like to share with the Committee the following reflections on surrogate motherhood.





I	Surrogacy is a violation of the International Convention on the Rights of the Child and its Additional Protocol 

	
1.1 The International Convention on the Rights of the Child :
	
Article 7 § 1 of the International Convention on the Rights of the Child states that "The child shall be registered immediately after birth and shall have the right from birth to a name, the right to acquire a nationality and, as far as possible, the right to know and be cared for by his or her parents.

The International Convention on the Rights of the Child does not define what is meant by "parent". However, it is not seriously disputable that the child's so-called "biological" parents, and in particular the mother who bore the child, should be considered as "parents" in the first instance.

However, the birth mother is the woman who carried and gave birth to the child, and not, in the case of medically assisted reproduction, the woman who provided the egg. This is the principle on which assisted reproduction with egg donation is based. 

The child therefore has the right, as far as possible, to know and be brought up by the mother who gave birth to him or her after having carried him or her for nine months.

Sometimes this is not possible, and the child may not have the opportunity to be raised by, or even know, the birth mother. This can happen in cases of death or abandonment, which are tragedies in the child's life but cannot be planned. If the child is deprived, due to these tragedies, of his or her biological parents, the parental role is assumed, when possible, by adoptive parents. Although it is increasingly forgotten, adoption is a compensatory measure in the interests of the child, for his or her own good, and not primarily a means of procuring a child for adults. 

In no case should the abandonment of the child, or his or her separation from the mother who gave birth to him or her, be brought about for the benefit and in the interest of third parties, even if they are capable of ensuring his or her education. 

It is not enough to change the legal definition of "parent" and deny this status to the woman who gave birth to the child to render the provisions of the International Convention on the Rights of the Child meaningless.

In addition, Article 9 § 1 of the International Convention on the Rights of the Child states that "States Parties shall ensure that the child shall not be separated from his or her parents against their will, unless the competent authorities decide, subject to judicial review and in accordance with applicable law and procedures, that such separation is necessary for the best interests of the child. Such a decision may be necessary in particular cases, for example where the parents abuse or neglect the child, or where they live separately and a decision has to be made about the child's place of residence.

The practice of surrogacy very often leads to disregard of this stipulation. In general, the surrogate mother who changes her mind after the birth and wants to retain her status as a mother and her parental rights is denied them by the courts, either in the name of the commitment made or in the name of a so-called best interest of the child interpreted in a way that is favourable to the buyers. 

For example, in the 1993 case of Johnson v. Calvert, the California Supreme Court, in a decision that has served as a model for most of the judgments in the United States, rejected the claim of a woman who had given birth to a child under a commercial surrogacy contract.

There is no possibility of withdrawal. In 2003, a Pennsylvania trial judge tried to vindicate a surrogate mother, based on the best interests of the child, which took precedence over the contract: as the biological father (and client, living in Ohio) was absent at the time of delivery and did not come forward in time, the judge, with some courage, awarded custody of the child to the surrogate mother, while granting partial rights to the biological father[footnoteRef:1] . However, this decision was overturned by the Pennsylvania Superior Court[footnoteRef:2] in a ruling that was quite dismissive of the surrogate mother, which established the client/biological father as the legal parent based on the contract and the lack of a "biological connection" between the surrogate mother and the children, as if the pregnancy had nothing to do with biology. The surrogate mother tried unsuccessfully to assert her rights in Ohio, but was rejected by the Ohio Supreme Court in 2007.  [1:  https://www.nbcnews.com/id/wbna5113759, an article which, incidentally, mainly quotes criticism from surrogacy professionals, who of course defend their business.]  [2:  https://casetext.com/case/jf-v-db-5.] 


The result is a separation of the child from the mother, against the latter's will and even though she cannot be accused of abuse, neglect or, more generally, any failure to act.

Finally, Article 35 of the International Convention on the Rights of the Child states that "States Parties shall take all appropriate national, bilateral and multilateral measures to prevent the abduction of, the sale of or traffic in children for any purpose or in any form.

Surrogacy is the practice of entrusting a woman, in return for payment (sometimes called "compensation"), with the task of carrying and delivering a child to be handed over to her sponsors after the birth.

This is therefore the sale of a child within the meaning of Article 35 of the International Convention on the Rights of the Child.









A) The Optional Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and child pornography:


Article 2(a) of this Protocol states:
"Sale of children is any act or transaction whereby a child is delivered by any person or group of persons to another person or group of persons for remuneration or any other benefit (...).

As noted above, the practice of surrogate motherhood, in so far as it organises the conception, gestation and delivery of a child for remuneration or other benefit, constitutes a sale of a child within the meaning of the Protocol.

In the case of commercial surrogacy, the remuneration of the surrogate mother is explicitly provided for in the contract. Under the terms of the contract, the surrogate mother agrees to transfer her parental rights to the clients, called "intended parents", and to hand over the child to them. Lawyers, especially in the United States, sometimes cleverly draft these contracts to claim that the consideration for the payment is only the time spent and the inconvenience to the surrogate mother, not the delivery of the child. However, the sole purpose is to hand over the unborn child. This is why clients pay large sums of money. The handing over of the child and the relinquishment by the surrogate mother of her parental rights to the child are, in this case too, contractual obligations of the surrogate mother, the non-fulfilment of which leads to the reimbursement of the sums paid by the clients. Some law firms do not hesitate to emphasise in their advertising the guarantee of no contact or interference by the surrogate mother after the birth[footnoteRef:3] .  [3:  See e.g. https://parkerherringlawgroup.com/surrogacy-lawyer-attorney-raleigh-nc/surrogacy-agreement-surrogacy-contract/ ] 


A commercial surrogacy contract is therefore, given its purpose and terms, a transaction whereby a child is "handed over by any person or group of persons to another person or group of persons for remuneration".

It is therefore the sale of a child within the meaning of Article 2(a) of the Protocol. 

The same is true of so-called "altruistic" surrogacy, where provision is made for the payment of "compensation" to the surrogate mother, usually in the form of a lump sum, to compensate her for the time spent ("loss of earnings") and for the inconvenience suffered by the surrogate mother, over and above the medical costs. Given the length of the pregnancy and the amounts involved (£15-20,000 on average in the UK), this is the equivalent of a salary, even if the sums are often lower than in the case of openly commercial surrogacy. Moreover, the agencies, clinics, laboratories, lawyers, etc. involved in the implementation of any surrogacy operate according to commercial methods without ever claiming to be altruistic, which makes any surrogacy practice de facto, regardless of the terminology chosen: altruistic, solidarity-based or ethical.  It is not enough to use cleverly chosen terms to mask the reality of the facts and to prevent the application of international conventions. 


II	France must be encouraged in its refusal of surrogate motherhood


As everyone knows, surrogate motherhood is prohibited in France. 

This prohibition is based on the unavailability of the human body and the status of persons. It ensures the protection of women's rights against any exploitation and the respect of the prohibition of the sale of children laid down at international level by the Convention on the Rights of the Child and its additional protocol.

To ensure compliance with these treaty obligations, it is essential that France not only prohibit the use of surrogate motherhood in France, but also not encourage its citizens to travel abroad to engage in this practice.

Given the need to preserve the interests of the child already born, a delicate balance must be found that does not result in the pure and simple recognition of a fait accompli.

Depriving the ban on surrogate motherhood of any effect can only lead to the strengthening of the transnational GPA market. The professionals of this market and their supporters use for their own benefit all the legal arguments putting forward the interest of the child in order to put down the resistance of the States and to assure their clients a total absence of risks. This is a deliberate legal strategy of instrumentalisation of international law.

Because the market players, when selling surrogate motherhood services, are only concerned with satisfying their clients and their financial interests, and not at all with the interest of the unborn child. Nor the interest of children in general not to be products that can be bought and sold, nor to be the object of selection methods (sex, physical characteristics, supposed intellectual faculties, etc.) that amount to pure eugenics. Nor are they concerned about the interests of the surrogate mother's other children, who are condemned to see their mother, driven by economic necessity, carry a child who for them is their brother or sister but who is destined to be handed over to buyers and whom they will never see again. They lead States to act only on the deleterious consequences of the fait accompli on their territory and the actual origin of such practices, contrary to human rights, i.e. access to transnational GPA, is not the subject of proactive policies to eradicate it.

As it stands, and taking into account the case law of the European Court of Human Rights, French law accepts the transcription of civil status records established abroad following surrogate pregnancies as regards the filiation link with the biological father. For his spouse, there is already the possibility of turning to an adoption procedure (adoption of the spouse's child).

This is already a major concession, which has had the effect of increasing the number of French people going abroad for surrogacy, given the very limited disadvantage of having to resort to adoption.

The demand for a full transcription of the civil status record, including the spouse of the biological father, is in reality not aimed at putting an end to inextricable personal situations, but at forcing France to validate the process of surrogate motherhood. 

From this point of view, the non-transcription of the civil status record concerning the spouse of the biological father is a crucial point: it is the designation of this spouse in the foreign birth record in place of the surrogate mother that materialises the erasure of the latter, considered as a simple paid 'womb'.

Contrary to what some people claim, the European Court of Human Rights in no way imposes full civil status transcriptions on children born of GPA abroad.

The case law of the European Court of Human Rights is in fact much more nuanced. It does not require transcription for the spouse of the biological father or even automatic recognition of the parent-child relationship. In its inadmissibility decision C and E v. France (applications no. 1462/18 and 17348/18) and its judgment D. v. France no. 11288/18, the ECHR accepted the absence of transcription of a birth certificate insofar as it designated the spouse of the biological father as the mother, when domestic law offers the possibility of recognising parentage by adopting the spouse's child (without the need for automaticity, again, it is all a matter of case by case). The Court simply considers that there is no general and absolute impossibility of recognising a parent-child relationship, in order to ensure the stability of the child's de facto family situation on a case-by-case basis. It even specified in the D. v. France judgment that the right to respect for the child's private life does not require that the recognition of the parent-child relationship between the child and the biological father can be done specifically by means of the transcription of his foreign birth certificate. Recognition of the parent-child relationship with the "biological father" is not automatically required, as justifications of public policy and the best interests of the child may justify a different solution in certain cases (see, for example, for a case of GPA carried out in France, the judgment in A. L. v. France, judgment No. 13344/20).

Finally, it should be noted that within the European Court of Human Rights itself, voices are being raised to warn against the risk of encouraging the development of GPA, the infringement of women's rights and the commercialisation of children (cf. the separate opinion of the Spanish judge Ms Elosegui in the D.B. and others v. Switzerland judgment of 22 November 2022, No. 58817/15 and 58252/15).

France should therefore be encouraged to strengthen its position against surrogate motherhood and to bring to the international level a project for the abolition of this practice which violates human rights.
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