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About the authors
We are socio-legal researchers whose work largely focuses on the relationship between the law and poverty. The law can protect against or ameliorate negative effects of poverty, but can also produce vulnerability to, exacerbate or entrench poverty. At the same time, poverty can increase exposure to legal problems or make them harder to resolve. Our published output encompasses social security, dignity, human rights, citizenship, multi-level governance and access to justice. McKeever co-edits the Journal of Social Security Law, while Meers and Simpson are members of the editorial board. McKeever and Simpson provide independent advice and scrutiny of social security law, policy and practice to government as members, respectively, of the Social Security Advisory Committee and Scottish Commission on Social Security. Fitzpatrick is academic adviser to the Cliff Edge Coalition, which campaigns on social security-related issues in Northern Ireland. Contributors recently served on independent reviews of social security in Northern Ireland – the review of discretionary support (McKeever as chair, Fitzpatrick and Simpson) and the review of welfare mitigations (Simpson). 
The parallel report
This report focuses mainly article 9 (the right to social security) and article 11 (the right to an adequate standard of living). Other articles will at times be relevant. We will rebut certain points in the UK’s state party report and offer further observations drawing on our own research on destitution, dignity and discretionary elements of social security. Our submission is arranged into three sections, headed ‘Access to justice’, ‘Destitution’ and ‘Social security’. Views expressed are the authors’ own and do not represent the agreed position of any of the bodies mentioned above.
Access to justice
In its state party report, the UK states without elaboration that it is ‘confident… that there are effective remedies for any breaches’ of its obligations under the ICESCR (paragraph 2). It is true that mechanisms exist that may be used by individuals to challenge the state’s determination of their social entitlements under UK law, but these are not without shortcomings. Nor is this the same as providing remedies for, or even an opportunity to challenge, claimed breaches of the Covenant. The 2020s have seen a reversal of the progress made on this front during the previous decade.
Within the social security system, a notable trend has been the increased prevalence of mandatory reconsideration (or redetermination in the devolved Scottish system) when an individual seeks to challenge an adverse decision. This is an internal review process that must be completed before the individual can appeal to a tribunal. The use of internal reviews is not inherently problematic and has potential to make challenging a decision more straightforward, faster and less stressful. However, this will only happen if a genuinely fresh look is taken at applications, with a real prospect of a different decision being arrived at. Research and inquiries to date suggest that this is not always the case.[footnoteRef:1] In practice the process sometimes represents nothing more than an additional hurdle before the ‘real’ appeal can commence.[footnoteRef:2] Despite social security tribunals in principle providing a less formal, less ‘legal’ arena than the courts for contesting a decision of a public authority, claimants can be ill-equipped to challenge, or even understand the reasons for, an adverse decision and may almost automatically regard appeals as futile.[footnoteRef:3] Expert advice can be critical to receiving one’s entitlements, but in England and Wales this has been subject to severe funding cuts since 2012.[footnoteRef:4] This has not applied to the same extent in Scotland and Northern Ireland, with the NI Executive providing dedicated funding in support of an anticipated increase in demand due to post-2012 reforms.[footnoteRef:5]  [1:  Work and Pensions Committee, Decision making and appeals in the benefits system (HC313, London: House of Commons, 2010); Social Security Advisory Committee, Decision making and mandatory reconsideration (OP18, London: SSAC, 2016); D Cowan, A Dymond, S Halliday C and Hunter, ‘Reconsidering mandatory reconsideration’ (April 2017) Public Law 215]  [2:  R Thomas and J Tomlinson, ‘A Different Tale of Judicial Power: Administrative Review as a Problematic Response to the Judicialisation of Tribunals’ (2019) Public Law 537]  [3:  C Fitzpatrick, G McKeever and M Simpson, ‘Conditionality, discretion and TH Marshall’s “right to welfare”’ (2019) 41(4) Journal of Social Welfare and Family Law 445 (open access version here); G McKeever, ‘A ladder of legal participation for tribunal users’ (2013) Public Law 575 (open access version here)]  [4:  See G McKeever, M Simpson and C Fitzpatrick, Destitution and paths to justice (London: Legal Education Foundation/York: Joseph Rowntree Foundation, 2018) (open access)]  [5:  In line with the recommendation in Welfare Reform Mitigations Working Group, Welfare Reform Mitigations Working Group report (Belfast: OFMDFM, 2016); see also the current recommendation in Independent Advisory Panel, Welfare mitigations review (Belfast: Department for Communities, 2022) (open access)] 

Moving from disputes under domestic law to the individual’s ability to uphold rights within the Covenant, it is well recognised that there is very limited scope to judicially enforce economic, social and cultural rights in the UK.[footnoteRef:6] In the dualist legal system, only those international agreements that have been specifically incorporated into domestic law become actionable before the courts – ratification alone is not enough. In general this only applies to the European Convention on Human Rights (ECHR).[footnoteRef:7] This is problematic in light of the statement in general comment 9 that ‘it will be difficult [for state parties] to show’ that domestic judicial remedies for violation of the ICESCR rights are ‘unnecessary’ under article 2(1).[footnoteRef:8] In the 2010s, the UK Supreme Court showed willingness to test the limits of this restriction. Majorities were prepared to rule that social security Regulations made by the Executive were incompatible with the UNCRC, because there was a failure to treat the best interests of affected children as a primary consideration, even if only one Justice was willing to consider the constitutionally innovative possibility that this incompatibility might render the Regulations unlawful.[footnoteRef:9] The ICESCR has never received equivalent judicial consideration, but for a time these UNCRC judgments held out some prospect of this happening. [6:  K Boyle, Economic and Social Rights Law: Incorporation, Justiciability and Principles of Adjudication (Abingdon: Routledge, 2020)]  [7:  Incorporation of non-ECHR human rights treaties is currently proposed in Scotland, in line with the recommendations in National Taskforce for Human Rights Leadership, National Taskforce for Human Rights Leadership report (Edinburgh: Scottish Government, 2021)]  [8:  Committee on Economic, Social and Cultural Rights, ‘General comment no 9: the domestic application of the Covenant’ (E/C.12/1998/24, Geneva: United Nations, 1998) para 3; article 2(1) requires state parties to use ‘all appropriate means’ in pursuit of the progressive realisation of the ICESCR rights]  [9:  Notably, R (on the application of SG) v Secretary of State for Work and Pensions [2015] UKSC 16; for commentary, see M Simpson, ‘Social Rights, Child Rights, Discrimination and Devolution: Untangling the Web’ (2018) 40 Journal of Social Welfare and Family Law 3 (open access version here) and G McKeever, ‘Scrutinising social security law and protecting social rights: Lord Kerr and the benefit cap’ in B Dickson and C McCormick (eds), The Judicial Mind: A Festschrift for Lord Kerr of Tonaghmore (Oxford: Hart , 2022)] 

Progress on this front has come to a grinding halt with the unanimous Supreme Court decision, in a more recent social security case, that the UK courts ‘cannot determine whether this country has violated its obligations under unincorporated international treaties’ and ‘cannot entertain’ arguments concerning whether it has.[footnoteRef:10] The inescapable conclusion is that the Supreme Court justices have adopted the position that UK courts should not ‘take account of Covenant rights where this is necessary to ensure that the State's conduct is consistent with its obligations under the Covenant,’ identified as a requirement in general comment 9.[footnoteRef:11] Now, more than ever, litigants seeking to challenge retrogression in social rights on human rights grounds must shoehorn their claims into the provisions of the ECHR, whose primary purpose is the protection of civil and political rights. Although the Supreme Court has stated that the door remains open for the best interests of the child to be taken into account when considering compliance or discriminatory interference with the right to respect for family life (article 8 ECHR),[footnoteRef:12] the courts must struggle to do so if they cannot decide, or even hear arguments on, whether the best interests of affected children have been properly considered.[footnoteRef:13]  [10:  R (on the application of SC) v Secretary of State for Work and Pensions [2021] UKSC 26 at [84] and [207] (Lord Reed)]  [11:  Committee on Economic, Social and Cultural Rights, ‘General comment no 9: the domestic application of the Covenant’ (E/C.12/1998/24, Geneva: United Nations, 1998) para 14]  [12:  A future Supreme Court President argued in 2015 that this was a well-established approach at Strasbourg and not unheard of in the UK legal system – R (on the application of SG) v Secretary of State for Work and Pensions [2015] UKSC 16 at [211 – 224] (Lady Hale)]  [13:  See M Simpson, Social citizenship in an age of welfare regionalism: the state of the social union (Oxford: Hart, 2022)] 

Litigants bringing social security-related judicial reviews under the ECHR typically rely on article 8 (the right to respect for family life) or protocol 1, article 1 (the right to peaceful enjoyment of one’s possessions), normally in conjunction with article 14 (prohibition of discrimination in the enjoyment of the ECHR rights). To be successful, the court must be persuaded that unequal treatment within the social security system is manifestly without reasonable foundation. The test is a high – and in the vast majority of cases, insurmountable – bar for claimants to pass.[footnoteRef:14] The trend in judicial interpretation of the test has led ‘deference to predominate to an increasingly extreme degree’,[footnoteRef:15] reflected in the UKSC’s dismissal of an Article 14 challenge (taken with Article 8) to sex discrimination in the two-child limit for Child Tax Credit/Universal Credit, in part as sex discrimination ‘is inherent in any general measure which limits expenditure on child- related benefits’ as ‘more women than men are bringing up children’.[footnoteRef:16]   [14:  Jed Meers, ‘Problems with the “manifestly without reasonable foundation” test’ (2020) 27(1) Journal of Social Security Law 12 (open access version here)]  [15:  Tim Sayer, ‘Manifest Unreasonableness in the UK Supreme Court: A Doctrine Working Itself Pure’ (2022) 33(1) Kings Law Journal 122-145.]  [16:  R (SC) v Secretary of State for Work and Pensions [2021] UKSC 26 [197]-[199] (per Lord Reed).] 

Destitution
Destitution is by definition a failure of social rights protection. The most prominent definition of destitution in UK law states that an individual is destitute if he or she does not have ‘adequate accommodation’ and has no means of obtaining adequate accommodation, or is unable to meet his or her other ‘essential living needs’.[footnoteRef:17] In the leading social sciences definition, developed for the Joseph Rowntree Foundation (JRF), the destitute individual ‘suffer[s] an enforced lack of the following minimum material necessities: shelter, food, heating, lighting, clothing and basic toiletries or [has] an income level so low that they are unable to provide these minimum material necessities for themselves’.[footnoteRef:18] The latter definition overlaps to a considerable extent with the minimum core obligations under article 9 ICESCR. These are that people are able to access their subsistence needs, specifically ‘essential health care, basic shelter and housing, water and sanitation, foodstuffs, and the most basic forms of education.’[footnoteRef:19] Anyone who is destitute according to the JRF definition, and probably the legal definition, is not enjoying even the bare minimum of rights conferred by article 9, still less those conferred by article 11. If the state fails to offer legal protection against destitution to those lawfully within its territory, it is unlikely to comply with its obligations under article 9.[footnoteRef:20] [17:  Immigration and Asylum Act 1999 c33 s95(3)]  [18:  S Fitzpatrick, G Bramley, J Blenkinsopp, S Johnsen, M Littlewood, G Netto, F Sosenko and B Watts, Destitution in the UK: an interim report (York: Joseph Rowntree Foundation, 2015) 5]  [19:  Committee on Economic, Social and Cultural Rights, ‘General Comment no 19: the Right to Social Security (art 9)’ (39th session, 2007) (Geneva: United Nations, 2007)]  [20:  M Simpson, G McKeever and C Fitzpatrick, ‘Legal protection against destitution in the UK: the case for a right to a subsistence minimum’ (2022) Modern Law Review – EarlyView article (open access) ] 

The UK falls short on both of these measures. The most recent empirical findings on destitution from JRF show that 2.4 million people were destitute and in contact with crisis services at some point during 2019 – others may have been destitute but not in contact with any crisis service.[footnoteRef:21] At least 2.4 million people, therefore, were not enjoying the standard of living that articles 9 and 11 are supposed to guarantee. Legal analysis reveals that, while a range of relevant sectoral legislation exists and establishes services (social security, asylum support and local government welfare functions) that can, and to a large extent do, protect against destitution, there is probably no overarching, enforceable legal duty on the state to do so. Consequently, there is little obstacle to a Government with a parliamentary majority cutting or withdrawing forms of support, excluding categories of people from support or imposing conditions that inevitably render some destitute.[footnoteRef:22] [21:  S Fitzpatrick, G Bramley, J Blenkinsopp, J Wood, F Sosenko, M Littlewood, S Johnsen, B Watts, M Treanor and J McIntyre, Destitution in the UK 2020 (York: Joseph Rowntree Foundation, 2020)]  [22:  M Simpson, G McKeever and C Fitzpatrick, ‘Legal protection against destitution in the UK: the case for a right to a subsistence minimum’ (2022) Modern Law Review – EarlyView article ] 

In the most extreme cases, article 3 ECHR (the prohibition of inhuman or degrading treatment, article 8 ECHR (the right to respect for private and family life and the home) and the common law of humanity can offer a measure of protection against street homelessness and starvation. However, the standard of living they guarantee remains lower than the destitution threshold and their scope in this context is not necessarily universal. For example, destitution is only one of three components of the test by which the courts determine whether extreme poverty results in breach of article 3 ECHR.[footnoteRef:23] The three tests are: [23:  The test was established in R (On the Application of Limbuela) v Secretary of State for the Home Department [2005] UKHL 66 at [7] (Lord Bingham)] 

· The individual must be unable to access ‘the most basic needs of a human being’, by essentially any lawful means
· These basic needs must be denied ‘to a seriously detrimental extent’, so that the individual experiences degradation or humiliation
· This deprivation must result from treatment by the state, not from the individual’s own action, inaction or misfortune.
This appears to imply that there is no positive obligation under article 3 to support an individual who could access charitable support, who does not experience degradation (which the courts do not accept is an inevitable consequence of destitution, even of street homelessness) or who is in any way responsible for his or her own plight, for example because of failure to seek or obtain employment or promptly register an asylum claim.[footnoteRef:24] There are hints in the case law that the courts are toying with acceptance that state-enforced destitution always equates to inhuman or degrading treatment, but this has yet to be endorsed by the Supreme Court.[footnoteRef:25] If this were to happen, it would clearly represent a step forward in the extent of legal protection against destitution, but would not necessarily mean the minimum core obligations of article 9 were sufficiently guaranteed. The High Court case which may lead to change concerned the position of certain non-UK nationals with leave to remain but no recourse to public funds (NRPF) and its practical implications are potentially limited to requiring the lifting of NRPF status when an affected individual faces imminent destitution, as opposed to when an individual becomes destitute in line with the previous practice. [24:  Findings and inferences from a review of case law for M Simpson, G McKeever and C Fitzpatrick, ‘Legal protection against destitution in the UK: the case for a right to a subsistence minimum’ (2022) Modern Law Review – EarlyView article ]  [25:  R (on the application of W) v Secretary of State for the Home Department) [2020] EWHC 1299 (admin)] 

Article 8 ECHR does not often impose a positive obligation to provide material support, but can do so when necessary to enable family life to continue and secure the welfare of children.[footnoteRef:26] This duty, though, can be a very limited one in practice. The courts have found that the state had discharged its obligation to ensure the necessary respect for family life even in circumstances that unequivocally fall short of the standards of article 11 ICESCR, the right to an adequate standard of living, and probably fail to meet even the minimum core requirements of article 9. Considering the case of a destitute family housed by a local authority in an overcrowded and rodent-infested property, without support for pregnancy-related needs, toiletries, snacks or children’s travel costs during school holidays, the High Court found that the support provided was ‘regrettable’ but not unlawful.[footnoteRef:27] [26:  Anufrijeva v Southwark LBC [2003] EWCA Civ 1406]  [27:  R on the application of C, T, M, U v Southwark LBC [2014] EWHC 3983 (Admin); upheld by the Court of Appeal in R (C and Others) v Southwark LBC [2016] EWCA Civ 707] 

UK courts have at times acknowledged the existence of a common law of humanity that offers a degree of protection against the most extreme forms of poverty. Lord Ellenborough proposed in 1803 that ‘the law of humanity, which is anterior to all positive laws, obliges us to afford [people] relief, to save them from starving.’[footnoteRef:28] This principle has been invoked on a number of occasions from 1997 onward, usually in judgments that the state had acted unlawfully in withholding any financial support from certain non-nationals.[footnoteRef:29] However, it is not clear that the protection provided is any greater than that under article 3 ECHR and, like any common law rule, the law of humanity can be overridden by an Act of Parliament that imposes destitution on a particular group.[footnoteRef:30] [28:  R v Inhabitants of Eastbourne (1803) 4 East 103]  [29:  R v Secretary of State for Social Security, ex p Joint Council for the Welfare of Immigrants [1997] 1 WLR 275; R on the Application of Othman v Secretary of State for Work and Pensions [2001] EWHC Admin 1022; R (on the application of W) v Secretary of State for the Home Department [2020] EWHC 1299 (admin)]  [30:  M Simpson, G McKeever and C Fitzpatrick, ‘Legal protection against destitution in the UK: the case for a right to a subsistence minimum’ (2022) Modern Law Review – EarlyView article ] 

Social security
The decade from 2010 to 2020 was a period of unprecedented retrenchment for working age social security in the UK. In part this was because of the identification of social security as a prime area for spending cuts by governments seeking to reduce the public deficit, but an ideological preference for individual self-reliance and the pursuit of (a highly political interpretation of) ‘fairness’ in the system were equally important drivers. Examples include a lower ceiling on housing benefit awards to private tenants, to cover at most the cheapest 30% of properties in an area, the reduction of housing benefit awards to under-occupying social tenants, introduction of a cap on household benefit entitlement, initially set with reference to average earnings and subsequently lowered, freezing of a range of social assistance awards for four years from 2016 and phased limitation of child-related awards to two children per household.[footnoteRef:31] [31:  Rent Officers (Housing Benefit Functions) Amendment Order 2010 SI No 2836; Welfare Reform Act 2012; Welfare Reform and Work Act 2016] 

There can be no doubt that retrogression in the right to social security occurred, including in Northern Ireland and Scotland despite devolved administrations’ introduction of additional payments to shield claimants from certain cuts or in pursuit of Scotland’s statutory targets for child poverty reduction.[footnoteRef:32] In considering the UK’s compliance with its obligations under the ICESCR, the key question is whether this retrogression was ‘fully justified’ in the context of continued deployment of the maximum available resources in pursuit of the realisation of the ‘totality’ of the rights conferred.[footnoteRef:33] Defending judicial reviews of various social security reforms in this period, the UK Government has typically argued that its policy choices have been justified on four grounds. We now consider these in turn, followed by recent developments including the ‘cost of living’ payments made in response to inflationary pressures on low-income households’ budgets. [32:  See M Simpson, Social citizenship in an age of welfare regionalism: the state of the social union (Oxford: Hart, 2022)]  [33:  Committee on Economic, Social and Cultural Rights, ‘General comment no 3: the nature of states parties’ obligations’ (E/1991/23, annex III, New York: United Nations, 1991) para 9] 

Deficit reduction
Others have noted that the existence of a degree of political consensus around the need to reduce the public deficit after 2010 does not change the fact that a preference for spending cuts over tax increases, and for social security cuts over cuts to other areas of public spending, was an ideological choice and not an inevitable consequence of the 2007-08 financial crisis.[footnoteRef:34] The UK courts have repeatedly acknowledged that social security reforms have resulted in greater financial losses to women and men.[footnoteRef:35] Although they have normally accepted that the unequal treatment was justified for the purposes of article 14 ECHR, this effect of reform should be taken into account when considering compliance with articles 2(2) and 3 ICESCR. [34:  See N Ellison, ‘The coalition government, public spending and social policy’ in H Bochel and M Powell (eds), The Coalition Government and Social Policy: Restructuring the Welfare State (Bristol: Policy Press, 2016)]  [35:  For example, R (on the application of SG) v Secretary of State for Work and Pensions [2015] UKSC 16 at [229] (Lady Hale)] 

Incentivisation of paid employment
Successive UK Governments have identified ‘work’ (by which they mean paid employment) as the ‘best route out of poverty’. It is not disputed that entry into and progression in paid work is likely to increase income compared to reliance on social security as one’s main source of income. In part the mantra that work is the best route out of poverty is a self-fulfilling prophecy when benefit rates are low. To this extent, measures to promote employment can make a positive contribution to the realisation of the right to an adequate standard of living. However, the specific measures adopted to this end in the UK also have the effect of undermining individuals’ rights under articles 9 and 11 ICESCR, without always having the intended effect on employment outcomes or poverty rates. Despite the consistent political emphasis on employment as the solution to poverty, during the New Labour era (1997 to 2010) ‘the years in which [social security] entitlements … rose relative to the poverty line coincide almost perfectly with the years in which child poverty fell.’[footnoteRef:36] [36:  R Joyce, ‘Child poverty in Britain: recent trends and future prospects ’ (W15/07, London: IFS, 2014) 10] 

Promoting employment is often cited as a general justification for various curbs to the adequacy of social security since 2010. Additional measures have been adopted with the sole purpose of encouraging or enforcing transitions from out-of-work and low-income social security benefits to employment, and subsequently to better paid employment. Some of these have involved increases to in-work benefits or, as with the introduction of universal credit from 2013 onward, the reduction of the rate at which benefit payments are withdrawn in response to increases in earned income. Others, as paragraph 84 of the state party report notes, have involved increases in the range and intensity of jobseeking or employability-related activities claimants are obliged to undertake, widening of the pool of claimants to which these obligations apply (for example, to include primary carers of children over one year old),[footnoteRef:37] further reducing the scope for ‘choosiness’ in the type of jobs applied for[footnoteRef:38] and increasing the severity of financial sanctions for non-compliance.[footnoteRef:39] While some measure of coercion is an accepted part of active labour market policies internationally, when jobseeking ‘incentives’ include sanctions that can reduce a childless claimant’s income after housing costs to zero (or even less), for up to 18 months in some scenarios, there is no plausible way of arguing that this conditionality regime complies with the right to social security or to an adequate standard of living, or protects human dignity.[footnoteRef:40] Furthermore, there is strong evidence that, in some cases at least, this highly disciplinary approach to claimant activation can be ineffective, as caring responsibilities continue to act as a formidable barrier to employment,[footnoteRef:41] or even self-defeating, as the impact of a sanction and the resulting destitution on mental and physical health prevent effective jobseeking.[footnoteRef:42] [37:  Welfare Reform and Work Act 2016 c7 s17]  [38:  Universal Credit and Jobseeker’s Allowance (Work Search and Work Availability Requirements - limitations) (Amendment) Regulations 2022 SI No 108]  [39:  Universal Credit Regulations 2013 SI No 376 regs 101 – 105.]  [40:  M Simpson, ‘“Designed to reduce people… to complete destitution”: human dignity in the active welfare state’ (2015) 1 European Human Rights Law Review 66 (open access version here); see also the judgment of the German constitutional court in BVerfG 1 BvL 7/16, Judgment of 5 November 2019.]  [41:  R (on the application of SG) v Secretary of State for Work and Pensions [2015] UKSC 16 at [229] (Lady Hale)]  [42:  G McKeever, M Simpson and C Fitzpatrick, Destitution and paths to justice (London: Legal Education Foundation/York: Joseph Rowntree Foundation, 2018)] 

Increasing ‘fairness’ in social security
Reductions in benefit levels and increases in conditionality during the 2010s reflected not only an assumption that lack of employment was the dominant cause of material poverty, but a strong narrative that it (often) reflected a moral poverty. Accordingly, ‘those who take a full-time job’ must be rewarded financially in absolute terms and relative to those who do not, and who the narrative often implies choose not to.[footnoteRef:43] The measures described in paragraphs 80 to 81 of the state party report as having been introduced to increase fairness in the social security system all reduce the adequacy of benefit awards. That these are ‘fair’ is a subjective and political judgement with which we disagree. What can be more objectively stated is that the benefit cap and two-child limit (measures highlighted in paragraphs 80 and 81) break the longstanding, Beveridgean link between benefit awards and need, measured according to family size and housing costs,[footnoteRef:44] in favour of a reassertion of the Poor Law principle of ‘less eligibility’ for those dependent on state support.  [43:  See HM Government, A New Approach to Child Poverty: Tackling the Causes of Disadvantage and Transforming Families’ Lives (Cm 8061, London: DWP, 2011) 3 and commentary in M Simpson, Social citizenship in an age of welfare regionalism: the state of the social union (Oxford: Hart, 2022)]  [44:  See W Beveridge, Social insurance and allied services (Cmd 6404, London: HMSO, 1942)] 

The courts have been extremely deferential to the Executive when faced with the question of whether this approach is ‘fair’ and whether the policies adopted in the name of ‘fairness’ are likely to achieve their stated aims. Lady Hale’s dissenting judgment on the lawfulness of the household benefit cap provides a rare example of an alternative approach – not disputing that ‘fairness’ is a political construct, but observing that ‘families in work are already better off than those on benefits and so the cap is not necessary in order to achieve fairness between them.’[footnoteRef:45] Whereas the ECHR provides little in the way of minimum standards for social protection (beyond that necessary to avoid inhuman or degrading treatment) and factors in a wide margin of appreciation to national executives and legislatures on matters of social and economic policy, a more interrogative approach is appropriate when assessing compliance with the ICESCR. The onus here is on the state to demonstrate that any retrogression is justified – assertions of fairness should not simply be taken at face value – and that in any event the minimum core obligations are being respected. [45:  R (on the application of SG) v Secretary of State for Work and Pensions [2015] UKSC 16 at [229] (Lady Hale)] 

Discretionary payments protect the most vulnerable
Paragraph 82 of the state party report notes the availability of additional financial support for those unable to meet a shortfall between benefit entitlement and rent through the Discretionary Housing Payment Scheme (DHPs). The report refers to over £1billion of DHP funds since 2011. The availability of DHPs has been cited in defence of various cuts to housing-related benefits.[footnoteRef:46] However, DHPs are unable to adequately mitigate the cuts to housing benefit provision because: [46:  J Meers, ‘Panacean payments: the role of discretionary housing payments in the welfare reform agenda’, (2015) 22(3) Journal of Social Security Law 115 (open access version here)] 

· Available DHP funds pale in comparison to total deductions. Even at its peak, these only accounted for 6% of total cuts to housing support.[footnoteRef:47] The Government cut DHP funding in 2022-23 by 29% compared to 2021-22: a £40 million reduction in England and Wales. [47:  National Audit Office, ‘Managing the impact of Housing Benefit reform’ (2012) Available at: https://www.nao.org.uk/reports/managing-the-impact-of-housing-benefit-reform/ ] 

· There is significant variation between Local Authorities in how the scheme is administered. Application processes – such as the assessment of income/expenditure and the imposition of conditionality – and the amount of money allocated for additional support varies both by the political make-up and funding constraints faced by individual authorities.[footnoteRef:48] [48:  See R Hick, ‘Austerity, Localism, and the Possibility of Politics: Explaining Variation in Three Local Social Security Schemes Between Elected Councils in England’ (2022) 27(2) Sociological Research Online 251–272 and J Meers, ‘Awarding Discretionary Housing Payments: Constraints of time, conditionality and the assessment of income/expenditure’ (2018) 25(2) Journal of Social Security Law 102 (open access version here)] 

· DHPs are not a permanent solution to insufficient housing support. Particularly for disabled people affected by benefit reforms, DHPs are an insecure means of addressing a long-term problem. As the Work & Pensions Committee noted, reliance on DHPs to mitigate the benefit cap means that “many families are not getting the consistent support they need”.[footnoteRef:49] [49:  Work and Pensions Committee, ‘The benefit cap - Twenty-Fourth Report of Session 2017–19’ (2019) Available at: https://publications.parliament.uk/pa/cm201719/cmselect/cmworpen/1477/1477.pdf ] 

Discretionary payments providing support in a crisis have become the safety net of last resort for citizens who do not merely face poverty, but whose ability to meet the basic material requirements of a life in dignity is in question. The UK-wide system of discretionary support under the statutory Social Fund has been replaced since 2012 with a mixture of local and national schemes. In England, discretionary support has been devolved to local authorities with little consistency between different schemes and even less protection for the funds. Scotland, Wales and Northern Ireland each provide distinct schemes of support on a more centralised but still limited discretionary basis. 

Coverage ranges from adequate to hopeless. The absence of any schemes in many parts of England, and the susceptibility of existing schemes to budgetary constraints, offers little in the way of dignity for those in need.[footnoteRef:50] The lottery of access, the intrusive nature of some schemes, forced reliance on charity even for those able to access support and the lack of user insight into how schemes could be improved fails to meet basic principles of dignity. The nationalised approach of the Welsh scheme provides consistency, but a lack of current data on its effectiveness means few firm conclusions can be drawn about its ability to meet income shortfalls.[footnoteRef:51] The Scottish scheme is embedded within a statutory commitment to dignity and respect, an important, albeit symbolic framework where the reality may not necessarily meet the aspiration.[footnoteRef:52] The Scottish Parliament’s Social Security Committee cautions against replacing rights with discretionary payments.[footnoteRef:53] Northern Ireland offers supplementary social security payments to mitigate against some of the impacts of UK-wide policy, but the recent independent review is clear that essential needs still remain unmet.[footnoteRef:54]    [50:  Resolution Foundation, Sticking Plasters: An assessment of discretionary welfare support (2022)]  [51:  Welsh Government, Evaluation of the Discretionary Assistance Fund (2015)]  [52:  See Scottish Government, Experiences of the Scottish Welfare Fund (2019)]  [53:  Social Security Committee, The Social Security Response to Covid-19 (2021) SP Paper 992 ]  [54:  G McKeever, J Currie, C Fitzpatrick, K Higgins, G McConville, U O'Hare, M Simpson, ‘Independent Review of Discretionary Support’ (Belfast: Department for Communities, 2022) (open access)] 

Recent developments
The era of continual social security cuts from 2010 to 2020 has come to an end. While this is welcome, it must be stressed that the uprating highlighted in paragraph 78 of the state party report (and the uprating of 10.1% planned for April 2023) only means working age social protection is being maintained at the greatly diminished level of adequacy it had reached by the late 2010s. Benefits are not being restored to a level that even pre-2010 the European Committee of Social Rights deemed ‘manifestly inadequate’ to comply with the right to social security.[footnoteRef:55]  [55:  See M Simpson, ‘Assessing the compliance of the UK social security system with the state’s obligations under the European Social Charter’ (2018) 18(4) Human Rights Law Review 745 (open access version here)] 

Current benefit levels can be considered at an ‘all time low’ since their introduction in the National Assistance Act 1948. Then, unemployment benefit was equivalent to 20% of average weekly earnings; today’s equivalent (universal credit standard allowance) has fallen to 12.5%.[footnoteRef:56]  When real-terms increases in adequacy have occurred, these have been temporary uplifts, such as the £20 per week increase to the universal credit standard allowance during the COVID-19 pandemic (with no equivalent support for claimants on the ‘legacy’ social assistance benefits).[footnoteRef:57] Although the uplift was widely regarded as an acknowledgement that the level of social assistance was inadequate, it was withdrawn in October 2021, with the only compensatory measure falling outside the mainstream social security system, in the form of the (England-only) household support fund mentioned in paragraph 83 of the state party report. While the latter is welcome, the fund suffers from similar limitations to DHPs. The £500million allocated to it falls well short of mitigating the removal of the £20 per week uplift to Universal Credit and has been calculated to be insufficient to meet the needs of the 1.7 million households with severe food insecurity.[footnoteRef:58] This trend of providing support outside the social security system, through a series of one-off payments in receipt to claimants of social assistance benefits, rather than increasing headline benefit rates continued as inflation rose rapidly in 2022. These payments have provided some relief from immediate pressures but provide no long term protection against poverty. Individuals who do not receive the passporting benefit on the stipulated qualifying date do not receive additional support, tenants who use a pre-pay meter that is not registered in their name risk missing out and there have been problems with extending the payments to Northern Ireland due to the current absence of functioning devolved institutions.  [56:  C McNeil, D Hochlaf, H Quilter-Pinner, Social (in)security: Reforming the UK’s social safety net (IPPR, 2019) 2]  [57:  For a recent challenge to this decision – currently under appeal – see R (on the application of T) v Secretary of State for Work And Pensions [2022] EWHC 351 (Admin). For a critique, see J Meers, ‘Legacy benefits’ and the Universal Credit uplift: justified discrimination in the COVID-19 social security response’ (2022) 44(2) Journal of Social Welfare & Family Law 245 (open access)]  [58:  B Geiger, D Edmiston, L Scullion, K Summers, R de Vries, J Ingold, D Robertshaw and D Young, ‘Hunger and the welfare state: Food insecurity among benefit claimants in the UK’ (2021) Available at: https://kar.kent.ac.uk/91624/1/FoodInsecurityReport.pdf ] 

The questionable adequacy of working age social security creates a built-in vulnerability to destitution. The weekly level of social assistance benefits (excluding housing-related benefits) in 2021, following the ending of the £20 per week uplift to the universal credit standard allowance, surpassed the JRF destitution threshold for 2020 by about five pounds per week for a single adult, £13 for a couple and £35 for a lone parent with one child. Particularly for childless claimants, almost any delay in receiving payment, debt-related deduction, sanction, or shortfall between a housing costs award and actual rent would inevitably result in destitution.[footnoteRef:59] Single claimants under 25 are entitled to a lower standard allowance and will be destitute even if they get the full rate of benefit. [59:  See C Fitzpatrick, G McKeever and M Simpson, ‘Conditionality, discretion and TH Marshall’s “right to welfare”’ (2019) 41(4) Journal of Social Welfare and Family Law 445; G McKeever, M Simpson and C Fitzpatrick, Destitution and paths to justice (London: Legal Education Foundation/York: Joseph Rowntree Foundation, 2018)] 

Conclusion
TH Marshall observed that the individual’s ‘right to welfare’ has both legal and moral dimensions.[footnoteRef:60] The 2010s saw a clear diminution of UK nationals’ legal right to welfare (foreign nationals’ social rights having been greatly eroded before then), with rights-based social protection for working age households becoming less adequate and more conditional. Reliance on discretionary and charitable provision to fill the gap might in some circumstances enable fulfilment of the moral right to welfare, but only if these services can offer consistent protection against poverty. Our research shows that the reality is that growing gaps in the mainstream safety net are not reliably filled by the patchwork of discretionary welfare services (whether provided by the state or the voluntary sector), characterised by inconsistency, underfunding, rationing, an absence of meaningful appeal rights and, often, high levels of stigma or judgements about deservingness. [60:  TH Marshall, ‘The right to welfare’ in The Right to Welfare and Other Essays (London: Heinemann, 1981); C Fitzpatrick, G McKeever and M Simpson, ‘Conditionality, discretion and TH Marshall’s “right to welfare”’ (2019) 41(4) Journal of Social Welfare and Family Law 445] 

Judicial deference to the Executive in the determination of what is ‘fair’ or economically necessary means these developments have, when challenged, largely been found compatible with the ECHR. The standards of ICESCR must be higher. The non-retrogression principle must place the onus on the state to show that the diminution of rights in the last decade was justified, rather than requiring those arguing to the contrary to prove that it was manifestly without reasonable foundation. We argue that the minimum core requirements of article 9 can only be delivered when all lawful residents have a right to protection against destitution, in contrast to the current position in which continual vulnerability to destitution, reliance on non-rights based discretionary or charitable support and sometimes destitution itself, is the inevitable consequence of how social protection functions in the UK. Explicitly placing such a right on a statutory footing is not the only way of achieving, and indeed would not in itself guarantee, compliance with article 9, but doing so has potential to act as a foundation stone for the improvements to social protection required to deliver the minimum core obligations. This in turn could act as a first step towards the more ambitious goal of full realisation of the right to an adequate standard of living.
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