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Introduction

The Centre for Disability Law and Policy submission raises specific issues related to persons with
disabilities and UN CAT. These specifically relate to disabled persons experience of violence and
inhuman and degrading treatment in institutionalized settings; including nursing homes, residential
settings, congregated settings, and prison. There are also issues around peoples experience of abuse in
the home, and state responses to it.

1. Experiences of Violence

Globally there is a growing recognition that people with disabilities experience violence at a
significantly higher rate than the non disabled population. In 2012, a systematic review carried out by
the WHO found that adults with disabilities were at minimum 1.5 times more likely to experience
violence than non disabled adults.' It also found that children with disabilities were 3.7 times more
likely to experience violence than non disabled children.” Domestic violence is considered one of the
most pervasive forms of violence globally, but is often constructed in such a way as to exclude violence
experienced by people with disabilities, whether or not that violence takes place in an individual's home
place.

The WHO review identified difference between the rates of violence recorded by individual studies,
but all studies showed a higher rate of violence against disabled people.® Studies from the United States
estimate the rate of sexual violence to be 4 times higher than in the general population,*® while in
Australia the rate is 10.7 times higher for women in the cognitively disabled population.®

The EU Fundamental Rights Agency 2014 survey on violence identified that women who disclosed a
disability accounted for 49% of the respondents who experienced domestic violence in childhood.” The
EU wide survey also showed the largest disparity in terms of physical or sexual partner violence. 19%
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of nondisabled women experience intimate partner violence compared with 34% of disabled women®.
Differences between these two categories of respondents exceed 10 percentage points also in terms of
psychological violence and threats of violence by a partner, violence in childhood and non-partner
violence.

These measurements however conceptualise domestic violence in a manner which addresses the full
spectrum of violence experienced by disabled people in their domestic sphere. Research on women with
disabilities has found that the most common perpetrators of violence were current or former intimate
partners.” This, however, is not the only type of violence experienced by people with disabilities in the
domestic sphere. Institutional abuse, carer abuse, abuse between co service users all occur within an
individual’s personal home. These forms of violence are often not counted within the paradigm of
domestic violence.

Globally significant variations exist in how domestic violence is defined. In Ireland the task force on
violence against women defined domestic violence as “the use of physical or emotional force or threat
of physical force, including sexual violence, in close adult relationships”. This includes violence
perpetrated by a spouse, partner, son, daughter or any other person who has a close or blood relationship
with the victim. The term “domestic violence” goes beyond actual physical violence. It can also involve
emotional abuse; the destruction of property; isolation from friends, family and other potential sources
of support; threats to others including children; stalking; and control over access to money, personal
items, food, transportation and the telephone”'

The definition used by TUSLA, the Irish Child and Family Agency, refers to domestic violence as is
the threat or use of physical, emotional, psychological and sexual abuse in close adult relationships.
This includes destruction of property, isolation from family and friends or other potential sources of
support and threats to others including children. Stalking and control over access to money, personal
items, food, transport and the telephone are also common examples of domestic abuse.''

For example in Ireland the legislation on domestic violence restricts the remedies available to an
individual on the basis of the pre-existing relationship. While a safety order is potentially available to
persons cohabiting outside of the confines of an “intimate relationship”,'? barring orders, orders to
remove an individual from a home, are restricted to adult child and parent relationships, and those who
have been or are in an intimate relationship. This does not reflect the living situation of a significant
number of disabled people. Even within the confines of the less restrictive safety order, the relationship
between two cohabitants cannot be of a contractual nature, which excludes service providers and

personal support workers from the remedy.

The Handbook for legislation on violence against women published by the UN states that domestic
violence legislation should cover “Individuals who are or have been in an intimate relationship,
including marital, non-marital, same sex and non-cohabiting relationships; individuals with family
relationships to one another; and members of the same household. "
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As of March 2019 Ireland has ratified the Istanbul Convention and in doing so adheres to the definition
of domestic violence outlined therein. Council of Europe Convention on preventing and combating
violence against women and domestic violence, “domestic violence” shall mean all acts of physical,
sexual, psychological or economic violence that occur within the family or domestic unit or between
former or current spouses or partners, whether or not the perpetrator shares or has shared the same
residence with the victim."

The definition of ‘abuse’ in the National Quality Standards for Residential Services for People with
Disabilities is adapted from the Council of Europe definition above and highlights the relevance of these
forms of domestic violence - physical, sexual, psychological and goes further to identify incarceration,
forced therapeutic, educational and behavioural interventions, financial abuse and neglect which are
more specific to disability services'.

Research outside of Ireland has highlighted the fact that children and adults with disabilities face an
increased risk of sexual abuse. Disabled people were found to be most at risk in places where they live
and work.'® In spite of this the framework we use to address abuse within the home does not encompass
the homes or nature of abuse in these instances.

Large group homes or other large institutions would not fall under the definition of domestic, in spite
of definitionally being the home of the people living within them. Smaller institutions or congregated
settings also are homes formed on a contractual basis and are excluded from much of the legislation.

Globally, statistics show that people with disabilities are more likely to experience abuse than non
disabled people.'” In the United States violence against people with disabilities has been reported to be
4-10 times greater than that against people without disabilities. Much of the data collected on violence
and disability has not been segregated in terms of type of violence. The Centers for Disease Control
and Prevention (CDC) estimates that 25% of women living in the United States are victims of intimate
partner violence, but that rate increases to 60% for women with disabilities, who also tend to experience
abuse for longer periods of time.'

Even where violence is occurs within narrow definitions of domestic violence, there are still legal
barriers for people with disabilities.

Traditionally domestic violence, includes only specific types of violence while this is broadening, the
2018 act in Ireland covers emotional abuse and coercive control, there is a need for recognition of
disability specific violence. PWD do experience many of the same types of abuse as non-disabled
people, there are types of abuse that are only experienced by people with disabilities. The withholding
of medication, the removal of assistive or mobility devices, removal of temporary ramps or
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abandonment in an inaccessible part of one's home- “The person's disability is being used as a

weapon.”1920

2. Abuse and Institutions

Institutionalisation has historically been a default mechanism to accommodate persons with disabilities.
A typical feature of the type of accommodation disabled people have been restricted to is the excessive
interaction with, and interference by, legal, medical and social professionals in their daily lives.
Internationally these have, and continue to, take various forms such as prisons, correctional institutions,
hospitals, mental asylums, orphanages, educational institutions or being hidden within homes®'. Cruel,
inhuman and degrading treatment through domestic violence as described above could be perpetrated
by authority figures within these settings. There is no statistics on the prevalence of persons with
disabilities who are subjected to institutional accommodation of one form or other. Across Europe in
2007 it was estimated that at least 1.2 million persons with disabilities were residing in institutions®.

In Ireland these were traditionally associated with religious institutions and free from inspection of
standards or practices. Residents were isolated and vulnerable to rights abuse. A process of moving
persons with disabilities from these institutions and communal residences known as congregated
settings® has been initiated but consistently fails to meet targets for the disabled population to live in
their communities®®. For those remaining in institutions, as for those living in the community availing
of limited caring and personal assistance services, there remains a risk of violence within the home
setting. The Women’s Aid in the UK further identifies the reliance on others for care, coupled with
communication, mobility, transport and accommodation needs acts as a further barrier to protecting
oneself from domestic violence and to reporting and removing oneself from the situation.”

Within Ireland institutional abuse has created significant public outrage. There have been several high-
profile cases, and enquires into historical abuse,”® but abuse within institutional settings is still a
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significant issue. There have been a number of cases in recent years, in intellectual disability services
and nursing homes.”” One example from earlier this year is a case where a resident of an intellectual
disability service had experienced 89 incidents of abuse over the course of 2019.%® Treatment of disabled
people has also been raised as an issue outside disability specific institutions. A recent report into
disability and Irish prisons raised specific concerns related to treatment of disabled prisoners. One
specific issue was deprivation of communication, where inmates with a disability had no meaningful
access to communication or with their family. Secondly issues were raised in relation to access and
reasonable accommodations, which created a situation of de facto solitary confinement.*

Further difficulties which are unique to persons with disabilities in institutions include the following:

There are significant barriers to prosecutions if it is another resident in a congregated setting who is a
perpetrator. Even where these cases are reported, states often do not pursue them, be it concerns about
a lack of mens rea or a concern if the accused would be fit to stand trial.

When the case is pursued, people with disabilities also face adversarial and inaccessible rigid systems.
The SNAP report on domestic violence orders and specific needs found that the systems that addressed
this were inaccessible:

“Women who cannot instruct solicitors, women who cannot afford Legal Aid, women who
cannot describe their situation to the judge so that the full extent of their situation is not clear,
women who are too acquiescent in the witness box — women who are not legally represented —
the Legal Aid (lack of) problem is huge — women who are not allowed by judge to submit
written evidence who cannot speak for themselves.”*°

An access to justice issue situated alongside this is that victims face mandatory reporting laws so the
decision to engage with the criminal process is not that of the victim. For example only 2% of
safeguarding cases are started by the person who experienced abuse.’’ This further removes autonomy
and agency. |

3. Responses to Abuse
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Access to Justice / Social care system responses

There are also broader social barriers to access to justice. In the event that an abuser is a carer, by
reporting an individual is possibly risking their own personal liberty or independence.*

The manner in which acts of violence are dealt with also create issues within a human rights framework.
Practices such as safe guarding in Ireland, effectively deny a victim of violence an opportunity for
redress. In cases where a victim is disabled, Ireland has developed a coordinated system which results
in a person being removed from the situation, and the perpetrator evading punishment.*

One trend which is of particular concern in Ireland is the use of the system of wardship to intervene in
situations where domestic violence is suspected.** While reporting of wardship cases is restricted, there
are some media reports of the wardship system being used to intervene in cases of domestic violence.
Reports of wardship cases are rare, so multiple reports of similar cases are significant.

This is a worrying practice development, as the wardship system is rooted in the 1871 Lunacy
Regulation (Ireland) Act which fails to meet human rights standards. Wardship lacks safeguards and
due process. While ownership of the property is a determining factor in the Domestic Violence Act,*
no such considerations exist in instances of wardship being used to intervene, and in these cases the
person perceived to be “vulnerable” is removed from the home. This generally seems to result in a
victim being removed from their home as a response to an allegation of domestic violence. These
removals of suspected victims of violence reported all result in the suspected victims being placed in
institutional care settings. This is problematic as the response deprives the alleged victim in these
instances of care in the community, of liberty and of effective remedy.

It is also concerning that institutionalisation can be used as a response to violence against disabled
people. This would seem to compound the vulnerability already being experienced by individuals with
disability experiencing domestic violence.

Under-reporting

In the event that an individual is not diverted from the criminal legal system, there are still significant
barriers in accessing justice.*®

There is evidence that crimes against people with disabilities are reported at a much lower rate than for
the general population.’” Recent data gathered by the Rape Crisis Network Ireland identified a number
of problems including dissatisfaction with professional services such as the Gardai and difficulties of
accessing general services. It was that 66% of persons with disabilities who suffered sexual violence
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and attended Rape Crisis Centres in Ireland between 2008 and 2010 did not report the abuse to a formal
authority.*®

Denial of autonomy (and the importance of a situational approach to / perspective on vulnerability)

It is important to recognise, that the prevalence of violence is not reflective of an inherent vulnerability
within disabled people, but is created by systems and practices which devalue and demean disabled
people. This vulnerability is socially constructed through systems which remove autonomy, dignity and
self-determination from people with disabilities.

One reason which is often cited is that disabled people have lack of control and choice over their lives.
This is particularly compounded in an institutional setting - disabled people are denied the opportunity
to decide how, with whom and where they live. This is reflected in large institutions and in small
institutions, sometimes called congregated settings. In these living arrangements the choice and control
of the most fundamental aspects of a person's life are dictated by a service provider.*

Disability services have been seen to encourage compliance and obedience rather than assertiveness.
The prevailing care model still priorities a “caretaker” paradigm, rather than a support paradigm. This
places numerous authority figures in some disabled persons lives rather than placing them in control of
their support. This removes autonomy and choice from disabled people and directly disempowers
them.*

One social factor contributing to vulnerability is a lack of comprehensive sex education has been seen
to be a contributing factor to the high rates of sexual abuse experienced by women with intellectual
disabilities.* Chenoweth states that “Disabled women are so devalued that they are ‘invisibilized’ and
perceived as asexual, exposing them to grave risk of emotional, physical and sexual abuse. When such
abuse happens, they are then likely to be ignored by both disability and gender violence support
systems™? According to the National Disability Authority discrimination and social prejudice is

perhaps the most pervasive contributor to violence against women with disabilities.*

Due to cultures of institutionalisation, and practices of deprivation of liberty, many disabled people live
with massive restrictions on their freedom which also contributes to this.**

The UK Women’s Aid research on domestic violence and disability extends perpetrators as violence as
formal and informal carers and institutions as venues for abuse to occur. It is more difficult for women
with disabilities to leave the abusive home due to mobility, communication, accommodation and
transport needs which are not addressed by mainstream services. Domestic violence services may not
be physically accessible.*
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4. Existing negative and positive legal obligations on the Irish State that are relevant to the
protection of people with disabilities from violence in their homes

(a) Ratification, adoption or denunciation of relevant international instruments;

e Article 16 UNCRPD mandates States to take effective measures to prevent violence against
persons with disabilities. Ireland ratified UNCRPD in March 2018.

e The Istanbul Convention was ratified by Ireland in March 2019.
(b) National legislative, executive or judicial measures;

e The Irish Domestic Violence Act 2018 puts in place safety and barring orders to prevent a
perpetrator from contacting or inflicting violence on an applicant. It also regulates proceedings
during hearings, support for victims to engage in court procedures and other support services.
It recognises the offences of forced marriage and coercive control and that the relationship
between the victim and perpetrator can be an aggravating factor to the crime.

(c) Other collective measures (e.g. political, institutional, economic, educational, cultural, religious
etc.);

e National review of a) laws surrounding domestic homicide and b) the policies and protocols in
investigating and supporting families in the event of familicide*.

e FEasy to Read publications on sexual assault produced by the Department of Justice in
collaboration with Inclusion Ireland (the National Association for Intellectual Disability) and
COSC (the National Office for the Prevention of Domestic, Sexual and Gender based
Violence)*’

(d) Individual preventive measures regarding known or likely perpetrators;
e The Citizens Information website provides the following details:

Safety order- available for up to five years for perpetrator who may or may not reside with
victim. A safety order prohibits the perpetrator from committing violence against the victim,
including watching, following or communicating.

Protection order- a temporary measure while a Safety order is approved. Prohibits violence,
including watching, following or communicating, by a perpetrator against a victim.

Barring order - available for up to three years. A barring order removes the perpetrator from
the home. Spouses, civil partners, cohabitees (where there is an equal or greater share in
property) and parents (where a dependent is the perpetrator) can apply for barring orders.

Interim barring order - available where there is an immediate risk of violence to victims while
a barring order is approved. This removes the perpetrator immediately.
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https://www.rte.ie/news/politics/2019/0513/1049266-cabinet-familicide/

47 Sexual Assault, Support and Information, An Accessible Booklet,
http://www.inclusionireland.ie/sites/default/files/attach/news-item/1287/booklet.pdf




Emergency barring order - An immediate barring order where there are reasonable grounds to
believe risk of violence by a perpetrator. The requirement for sharing an interest in property is
dispensed with, as of the Domestic Violence Act 2018,

(e) Individual protective measures, including shelters and material support, for known or likely victims
(incl. witnesses) of domestic violence

e There are approximately 43 domestic violence refuges across Ireland*. The supports offered
range from accommodation to counselling and court accompaniment.

(f) Investigation (reactive and/or ex officio) of incidents of domestic violence;

e Aras Attracta media investigation of disability residential service which had been deemed
satisfactory by statutory standards organisation, HIQA. Lack of staff training and supervision,
lack of person centred focus, low knowledge of complaints procedures by staff, residents and
family members, and low quality of life outcomes were all reported as contributory factors of
gross human rights violations of residents of disability service®'.

5. Best practice and recommendations from Ireland

The national Guidelines for Residential Services for People with Disabilities™ require all services to
have policies and procedures in place in relation to reporting and responding to allegations of abuse
within the service and externally to Gardai and statutory agencies such as the Health Service Executive
and TUSLA. The recommended policies relate to ensuring an interim measure to ensure safety from
abuse while investigations are ongoing, training of staff and offering counselling to victims.

Women’s Aid Ireland and the National Disability Authority have drafted best practice guidelines for
disability organisations in preventing and tackling gender based violence **. These are include raising
awareness among frontline service staff, consultation with women with disabilities in how services are
delivered, staff and volunteer training, recognition of the diversity of the disabled population and
acknowledging different approaches may be necessary to support and resolve violence, conduct
disability and equality proofing exercises, ensure information is fully accessible to all service users and
utilise existing resources to effectively counteract violence against disabled women. Gardai Domestic
Abuse Intervention Policy 2017°* outlines the power imbalance in domestic violence which is
exacerbated by the dependency connected to disabled victims of domestic violence. Brief guidance for
gardai on the different types of disability - physical, sensory, intellectual and mental health is provided
to be aware when a victim presents themselves to Garda staff.
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Second National Strategy on Domestic, Sexual and Gender based violence 2016-2021%°. Applies to all

victims of domestic, sexual and gender based violence but very limited recognition of the additional
impact of these crimes against disabled persons. Actions 3.600, 3.603 and 3.604 recommends
establishing a data collection system across Gardai, TUSLA, Courts, Legal Aid Board, Irish Prison
Service, Irish Probation Service, Sexual Assault Treatment Units and the Criminal Injuries
Compensation Tribunal which should the disability status of victims and perpetrators. This would be a
useful mechanism to monitor prevalence of this violence against persons with disabilities and target
resources.
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