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Reflections by the DPOs 
on the response of the Dutch government to the list of issues in relation to the initial report of the Netherlands
	

[bookmark: _Toc168408496][image: Afbeelding met Lettertype, tekst, logo, symbool

Automatisch gegenereerde beschrijving]

Declarations on article 12 and 14
The Kingdom of the Netherlands issued declarations, among others, on article 12 and 14. The UNCRPD urges governments to abolish substitute decision making and replace it with supported decision making. However, the Dutch government has not yet started to explore the possibilities of supported decision making, let alone implement it. Meanwhile, people who are under administrative guardianship are poorly represented and exploited by administrative guardians. 
Adults and children are being put in obligatory care and solitary confinement under the Youth Act, The Compulsory Mental Healthcare Act (Wet verplichte geestelijke gezondheidszorg, WVGGZ) and under the Care and Compulsion Act (Wet zorg en dwang, WZD). In several cases, it can no longer be considered a carefully considered ‘last resort’, but simply the outcome of policy implementation that insufficiently weighs the human rights of people with disabilities.
	Article 12
In regard to article 12, the Kingdom of the Netherlands issued a declaration when the convention was ratified. 
In the initial report the Dutch government writes: “The Dutch government’s position is that, in some cases, replacement decision-making actually provides protection for people from a violation of their human rights.”
There are a lot of problems regarding substitute decision making, like high costs that come with legal representation, inadequate legal safeguards and discouragement and disbelieve of complaints about the substitute decision maker. Moreover, there are specific problems with administrative guardianship:
Housing cooperations are allowed to refuse a person under administrative guardianship as a tenant, according to the demissionary minister of Housing 
Some banks do not allow people under administrative guardianship to open a bank account. As a consequence, special banks have been opened for people under administrative guardianship. Via the IBAN of this bank account holder everyone can see that they are under administrative guardianship. This increases stigma.  
The mandatory action plan that administrative guardians make for their client is often a collection of standard phrases, and their action plans are rarely brought up to date with recent developments. Because of this, the preferences of the client are often not well respected.  
Administrative guardianship agencies (administration offices) are increasing in size and take on increasingly more clients to generate sufficient turnover, at the cost of available time for their client and the quality of their professional relationship with the client. Moreover, the offices refuse to take on new, or complex cases. 
Administrative guardians who want to quit or retire, sell clients to agencies that want to grow. Purchasing an administration file is attractive because administrators can immediately charge part of the costs incurred to the new client. These are called 'initial costs', amounting to 750 euros, while the outgoing administrator may also charge an additional 280 euros for a 'final settlement'. In total, this amounts to more than 1,000 euros, while the clients have usually not asked for a new administrator.
	Article 14
When signing the Convention, the Kingdom of the Netherlands made a declaration to Article 14 whereby it was indicated that, according to the Kingdom, “the Convention provides for obligatory care or treatment of people, including measures for the treatment of people with mental illnesses, if circumstances make such treatment necessary as a last resort and the treatment is subject to legal safeguards.”
	Youth care
In March 2024, Jason Bhugwandass presented his research report “Eenzaam Gesloten” (roughly translates to: Closed in Solitude), on the experiences of young people with a specific type of closed youth care for children between 12 and 18 years old. This specialised form of closed care (ZIKOS) has capacity for 18 clients in two separate locations. He interviewed 51 young people who lived at a ZIKOS-location from 2015 onwards. Participants reported:
· Spending on average 20,5 hours a day in their room, with very little possibility to go outdoors
· Spending on average only 2 hours a day at school
· Aggressive behavior by group leaders, including verbal, physical and sexually transgressive behavior and abuse. 
· Several instances of (medical) neglect
· Limited access to water, food, sanitary facilities and warm clothes in winter. 
Given that reporting by the inspection has severely underestimated the scope of the violence and abuse children in ZIKOS-institutions face, urgent action is necessary to prevent further placement of youth in closed care facilities.
	Psychiatric care
Alternatives to compulsory care are possible but not mandatory. In 2016, several large institutions for psychiatric care decided to stop isolation of patients. Half of the institutions reported a decline in the use of isolation cells. However, a quarter of the institutions reported an increase in the use of isolation cells, according to these institutions due to a lack of staff capacity. How many people are subject to forced isolation cannot be determined with certainty, because institutions fail to report mandatory registrations of cases of forced isolation to the inspection. Based on the data that was reported to the inspection, it is estimated that 1000 people experience 3700 instances of forced isolation every year. According to research into Associations with Coercive Measures it is plausible to assume that 800 of the 1000 people who experienced forced isolation are people with mild intellectual disabilities. 
In interviews with people who experienced forced isolation, trauma is reported as a consequence of isolation. 
In 2013, the government ended funding targeted specifically at reducing compulsory care and leaves this to the discretion of healthcare providers. 

Health care providers largely vary in the extent to which they use compulsory care and solitary isolation. These differences cannot be explained by differing patient populations or staff shortages, and therefore can be considered a consequence of differing policies that health care providers implement. Some health care providers do not sufficiently invest in alternatives to compulsory care and solitary isolation. In these cases, it can no longer be considered a carefully considered ‘last resort’, but simply the outcome of policy implementation that insufficiently weighs the human rights of people with disabilities as well as the negative consequences of compulsory care and solitary isolation.
Legal safeguards in place to prevent arbitrariness and abuse regarding deprivation of liberty are not sufficient. The legal framework is broadly defined, supported by the argument that ‘compulsory care can be provided tailor-made to the client’. 
DPOs point out that these forms of arbitrariness and abuse still take place, as illustrated by the documentary ‘Undercover in the Netherlands’ by Alberto Stegeman in April 2023 which uncovered abuse in care institution Aurora Borealis. In response to this, the inspection stated that they did not know about the incident, and prioritise their focus where the risks for abuse are highest and in response to signals from professionals, clients and their relatives.  
Correct implementation of the WZD implies that efforts must be made to prevent nonconsensual care, by searching to alternative forms of care based on consent. In reality, this does not seem to be the focus of attention. The WZD, according to some care providers, leads to an increased administrative burden on care workers. Therefore, they want legislation to be simplified, even when it comes to the legal safeguards protecting the rights of clients, which is worrying. 
Compulsory care can also be applied in a domestic setting. In these settings, there is even less monitoring compared to a care institution.  
	“Confused behaviour”
In the past few years, there has been a lot of (media) attention for persons displaying “confused behaviour”. The government has set up a Reporting Point for Worrisome Behavior. This increases the stigma on persons with (psychological) disabilities. 
The Ministry of Justice and Security is currently working on their ‘approach to persons with confused or misunderstood behaviour’. DPOs are concerned about this approach, because it appears to be focused mainly on the prevention and reduction of disruptions and inconveniences to society, sometimes through the means of police force. The approach makes insufficient use of community-based and recovery-oriented measures. 
According to Controle Alt Delete (CAD), 39% of those who died under the responsibility of law enforcement officers exhibited, according to press or media reports, 'confused behaviour'. In 30 of these 38 cases (79%) the police were aware of this, before arriving at the person. 
An analysis of taser use, done by the police academy, shows that when the police use a taser, 93% of the time it is on people with confused behaviour or a psychiatric condition. In the majority of cases, there was only a threat to administer electricity (64%), in the remaining cases electricity was actually administered (36%).
The same analysis shows that the police used the taser in mental health care institutions. In the period 2020-2021, the taser was used ten times in a mental health institution, the analysis shows. This is striking, because in 2017 the House of Representatives passed a motion banning the use of the taser in an institution. The researchers describe that the police and the mental health service jointly created a new framework for the actions of the police in the mental health care sector. This new agreement cleared the way for the use of electroshock weapons in mental health institutions, they describe, causing the House of Representatives motion to “lapse”.
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