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International and Regional Frameworks
South Africa has acceded to several international treaties since its democratic status. It has signed the International Covenant on Economic, Social and Cultural Rights (ICESCR) in 1994 and ratified in 2015 and has ratified the CEDAW in 1995, the African Charter on Human and People’s Rights (African Charter) in 1996, and the International Covenant on Civil and Political Rights (ICCPR) in 1998
At a regional level, the African Charter on Human and Peoples’ Rights (African Charter) sets out a duty to all States to ensure equality and dignity for all persons. Stating all persons are equal before the law;[footnoteRef:1] it provides for the enjoyment of rights without any distinction of race, ethnicity, sex or religion,[footnoteRef:2] and it guarantees freedom of conscience, profession and free practice of religion.[footnoteRef:3]  It further protects cultural life and traditional values,[footnoteRef:4] and seeks to eliminate all discrimination against women as stipulated in CEDAW and other international declarations and conventions.[footnoteRef:5] [1:  Article 2 of the African Charter.]  [2:  Article 3 of the African Charter.]  [3:  Article 8 of the African Charter.]  [4:  Article 17(2) and (3) of the African Charter.]  [5:  Article 18(3) of the African Charter.] 

South Africa is one of fifteen nations that have ratified the Maputo Protocol, formally called the Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa. The Maputo Protocol was adopted by the African Union in July 2003 and came into force on 25 November 2005. The Protocol speaks to the protection of women in the context of religious marriages.[footnoteRef:6] It further states that women should be consulted and involved in all matters regarding cultural policies.[footnoteRef:7] The Protocol is explicit that women are to be involved in matters concerning their marriages regardless of race, religion and ethnicity. [6:  Article 6 of the Protocol ensures equality in marriages and calls for the protection of all polygamous marriages. Article 7 states that “States Parties shall enact appropriate legislation to ensure that women and men enjoy the same rights in case of separation, divorce or annulment of marriage.”]  [7:  Article 17 of the Maputo Protocol. ] 



Domestic Legal Frameworks 
Domestically, the South African constitutional framework forms a firm basis for recognition. This includes, firstly, South Africa’s obligation to consider international law as stated in Section 39(1)(b) of the Constitution. 
“When interpreting the Bill of Rights, a court, tribunal or forum—
	…
	(b) must consider international law.
	…”
[bookmark: _GoBack]The Constitution provides for equality between religion, sexes, nationality, ethnicity and other groups listed in section 9(1)(a).[footnoteRef:8] The Constitutional Court has adopted a substantive interpretation of equality.[footnoteRef:9]  [8:  Section 9 of the Constitution provides for the right to equality. Section 9 can be accessed here.
]  [9:  The Constitutional Court discussed substantive equality in the matters of Bhe and Others v Khayelitsha Magistrate and Others 2005 (1) SA 580 (CC) at para 50 and Daniels v Campbell and Others 2004 (5) SA 331 (CC) at para 22.
] 

Section 15 of the Constitution provides for the freedom of religion, belief and culture. More particularly, section 15(3), applicable in this context, states:
“3(a) This section does not prevent legislation recognising—
(i) marriages concluded under any tradition, or a system of religious, personal or family law; or
(ii) (ii) systems of personal and family law under any tradition, or adhered to by persons professing a particular religion.
(b) Recognition in terms of paragraph (a) must be consistent with this section and the other provisions of the Constitution.”

Section 3(b) is an internal limitation that the legislation can only be passed if it is consistent with the Constitution. 
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