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Adalah is submitting this short report to the UN Committee on Economic, Social and Cultural Rights in advance of its follow-up review of Israel, which is scheduled to take place on 26 September 2022.
In this report, Adalah addresses two follow-up points from the Committee’s October 2019 concluding observations on Israel (para. 75): information on the implementation of the recommendations contained in (1) paragraphs 11 (c) and (d) (State party’s policies relating to the Occupied Palestinian Territory (OPT)), and (2) paragraph 17 (Basic Law: Israel – the Nation State of the Jewish People). 
1) Israel’s Settlement Policies in the OPT and the Occupied Golan Heights
In its 2019 Concluding Observations (COs) (para. 11 (c) and (d)), the Committee urged the State of Israel (SoI) to “immediately halt and reverse all settlement policies and developments in the West Bank, including East Jerusalem, and the occupied Syrian Golan”. Since the issuance of the COs, the State of Israel (SoI) has advanced, rather than halted or reversed, settlement development in the OPT and in the Occupied Golan. 
According to the NGO Peace Now, since the beginning of 2020, 5,530 tenders for settlement construction have been issued, and 20,231 housing units have passed at least one planning stage (approval of deposit or approval for validation), and the construction of 1,538 housing units started in the years 2020-2021.[footnoteRef:1] [1:  Data collected by Peace Now from the Israeli Central Bureau of Statistics (CBS) and other governmental publications. Available here.] 

In addition to issuing new tenders for settlements and housing construction, the SoI uses an array of laws, policies and planning mechanisms to confiscate privately-owned Palestinian land to expand illegal Israeli-Jewish settlements. Three examples are detailed below: (i) the use of the ‘good faith’ exception; (ii) the renewal of a land registration process in Jerusalem; and (iii) the provision of incentives to Jewish Israelis to relocate to settlements. This clearly demonstrates that Israel is ignoring the recommendation of the Committee.
(i) The retroactive legalization and confiscation of privately-owned Palestinian land based on ‘good faith’
The SoI increasingly invokes the ‘good faith’ exception to retroactively legalize the confiscation of privately-owned Palestinian land on which Israeli settlements have been built.  On 9 June 2020, the Israeli Supreme Court (SCT) issued a judgment striking down the Settlements Regularization Law for Judea and Samaria (the West Bank), which established a mechanism through which Israeli settlements built on privately-owned Palestinian land in the occupied West Bank can be “legalized” or “regularized” – from the perspective of domestic Israeli law – via retroactive expropriation, planning, and zoning regulations.[footnoteRef:2] While the SCT struck down the law, it also referred to other alternatives that it considered ‘less harmful tools’ that might be used to retroactively legalize these ‘outposts’. Such tools include the ‘good faith’ exception, as stipulated in Article 5 of Military Order 59 Concerning State Property (Judea & Samaria) (1967). [2:  HCJ 1308/17, Silwad Municipality, et al. v. The Knesset, et. al (petition accepted 9 June 2020) (joined by the court with HCJ 2055/17, The Head of Ein Yabrud Village v. The Knesset). The judgment is available in Hebrew, here; an English case summary is available, here. See also Adalah’s Initial Analysis of the decision, June 2020: https://www.adalah.org/uploads/uploads/Settlements_Regularization_Law_Paper_English_FINAL_15.06.2020.pdf] 

See: Adalah’s Position Paper, The State of Israel’s Use of the ‘Good Faith’ to Confiscate Private Palestinian Land in the Occupied West Bank – in Bad Faith, December 2019
The ‘good faith’ exception primarily applies to cases in which the SoI has illegally transferred private Palestinian land to the World Zionist Organization (WZO), a quasi-governmental agency that acts on the state’s behalf. Rather than returning this private land to its owners, however, the state claims that it was unaware that the land in question was held in private ownership, and thus that it had acted in ‘good faith’ in transferring it, in order to allow for the retroactive legalization of the confiscation. 
In these cases, the state is deliberately co-opting the concept of ‘good faith’, which is typically intended to protect private parties to contracts, not state entities transferring land between themselves. Moreover, it is doing so while committing serious violations of international humanitarian law and international human rights law, including breaching the basic right to property of Palestinians in the West Bank, as protected persons living under Israeli occupation.
The latest example of the SoI’s use of the ‘good faith principle’ involves the unauthorized Israeli settler outpost of Mitzpeh Kramim. In 1999, the Government of Israel (GoI) signed an “outpost agreement,” providing for the relocation of the several outposts, including Mitzpeh Kramim in order to legalize them. The agreement was not executed. In 2000,  Mitzpe Kramim was relocated to privately-owned Palestinian land near the settlement of Kochav Hashachar in the occupied West Bank.[footnoteRef:3] According to Yesh Din and the Association for Civil Rights in Israel, two human rights organizations that joined the SCT proceedings as amicus curiae, while the relocation was not approved by the authorities, the “Civil Administration and the WZO Settlement Division helped establish and support the outpost by transferring [the land] title to settlers and laying essential infrastructure.” [3:  See Yesh Din, “Bad Faith: The illegal outpost of Mitzpe Kramim and efforts to retroactively approve it”, February 2022, available at: https://s3.eu-west-1.amazonaws.com/files.yesh-din.org/Bad+Faith/YeshDin+-+Kramim+2.22+-+Eng_01.pdf.] 

In 2010, the Palestinian landowners petitioned the Israeli Supreme Court (SCT) to demand the evacuation and removal of the outpost from their land. In 2013, the Israeli Jewish settlers of Mitzpe Kramim filed a civil claim to the Jerusalem District Court against the Palestinian petitioners, the WZO’s Settlement Division and the Civil Administration, demanding recognition as the title holders in the area. During the litigation, the Sol sought to legalize the outpost, relying on the ‘good faith’ exception provided in Article 5 of Military Order 59. 
In 2018, the District Court approved the retroactive legalization of Mitzpe Kramim based on Article 5. In 2020, the SCT overturned the District Court’s decision, in favor of the Palestinian landowners, ruling that the Mitzpe Kramim outpost should be evacuated. However, in November 2021, the SCT accepted the SoI’s request for an additional hearing, and on 27 July 2022, an expanded seven-justice panel of the SCT overturned its previous ruling and held that the Mitzpe Kramim outpost does not have to be evacuated, accepting the SoI’s argument of ‘good faith’.[footnoteRef:4]  [4:  Second hearing HCJ 6364/20 Ministry of Public Security et al. v. al-Fatah Salha et al. The judgment is available in Hebrew, here. ] 

In its ruling, the SCT mentioned international law only once in a marginal way, by reference to The Hague Regulations, which prohibit the confiscation of private property by an Occupying Power. The rights of Palestinian landowners are also absent from Court’s legal analysis, which aimed to devise a legal arrangement and justification that will allow the confiscation of their lands. 
(ii) Expropriation of Palestinian land in East Jerusalem via a land registration process 
In 2021, the SoI renewed its land rights registration process in East Jerusalem[footnoteRef:5] pursuant to a May 2018 decision of the Israeli Government entitled ‘Reducing social and economic disparities and economic development in East Jerusalem’.[footnoteRef:6] The 2018 decision sets an objective of settling the land title of 50% of land in occupied East Jerusalem (EJ) by the end of 2021, and 100% of the land by the end of 2025. The government allocated NIS 50 million (approx. US$ 15.25 million) to reach this goal. Such process entails the registration of land titles in the state’s land registry ("Tabu”). This move signifies a change in the Israeli policy in place since the 1967 occupation, which halted the registration of property rights in the area for political and policy reasons.   [5:  See Adalah’s Position Paper: The Legal Implications of Land Registration Procedures Implemented by Israel in East Jerusalem, March 2022. ]  [6:  Government Plan No. 3790 ‘Reducing social and economic disparities and economic development in East Jerusalem’, 13 May 2018, available in Hebrew, here.] 

According to data provided by the NGO Bimkom - Planners for Planning Rights, the Israeli authorities have so far completed the land registration process of approximately 115 dunams (28 acres) of land, and hundreds of dunams are in the final stages of the process.[footnoteRef:7]  [7:  See Bimkom’s interactive map, available [in Hebrew] here] 

Past experience has demonstrated that land registration procedures in EJ mainly serve Israel’s political and economic interests, in particular its settlement construction and expansion in EJ, which is patently illegal under international law. The registration process is prejudicial against Palestinians for several reasons, as noted below. 
The nature of the land registration procedures and the framework in which they are implemented under Israeli law, as imposed on EJ, are inaccessible to a significant portion of the affected Palestinian population, including Palestinians living in the OPT and Palestinians made refugees during the 1967 War, or those who otherwise departed and currently live outside the West Bank, EJ and Israel. 
The process relies on the normative framework of Israeli law, which makes is exceedingly difficult for Palestinian owners of EJ properties to prove their ownership, including high thresholds for demonstrating property rights, e.g. increasing the number of years during which a property owner needs to have cultivated the land in question; the registration of sparsely cultivated plots in the name of the state; and altering the forms of evidence that are necessary to prove ownership.
The land rights registration process is also expected to lead to the increased application of the Absentee Property Law – 1950, a notoriously arbitrary, discriminatory, sweeping and draconian law for land confiscation. The Absentee Property Law has increasingly been applied to assist settler organizations to seize EJ properties from Palestinians.
(iii)  Incentives to encourage Jewish citizens of Israel to relocate to the settlements 
The SoI offers attractive financial benefits and incentives to Jewish citizens of Israel with the aim of populating and expanding settlements in the OPT and the occupied Syrian Golan. These benefits include lucrative financial support granted to the residents of settlements that have been classified as ‘National Priority Areas’ (NPAs). 
Israel has classified most illegal Jewish settlements in the occupied West Bank as NPAs, making them eligible for generous state funding for development and housing benefits and land discounts from the Israel Land Authority (ILA), among other benefits, alongside Jewish towns and villages in peripheral areas in Israel. By contrast, all but a handful of Arab communities in Israel are discriminatorily excluded from the list of areas granted NPA status, including towns and villages that have the lowest socio-economic ranking. This distinction is a clear indication that the goals underlying the policy are not about improving living conditions in disadvantaged areas, but about channelling state funds to Jewish Israeli citizens and communities, both in Israel and in the illegal settlements in the West Bank.[footnoteRef:8]  [8:  In August 2020, Adalah, in cooperation with The Arab Center for Alternative Planning, filed a petition to the Israeli SCT challenging the exclusion of Arab communities in Israel from the localities designated as NPAs. The case is pending and scheduled for another hearing in November 2022. See Adalah’s Press Release https://www.adalah.org/en/content/view/10079 ] 

In addition to the OPT, in December 2021, the Israeli Government approved a plan estimated at NIS 1 billion (around US $305 million) to promote "demographic growth" in Jewish settlements in the Occupied Syrian Golan Heights for the years 2022-2025.[footnoteRef:9]  The plan aims to double the Jewish-Israeli settler population of the Golan Heights by the end of 2026, by adding 23,000 settlers and constructing an additional 7,300 housing units.[footnoteRef:10] This new plan for the Golan also shows that Israel is ignoring the Committee’s recommendation to immediately halt and reverse all settlement policies and developments, and violates IHL.  [9:  Government Resolution No. 864 – "plan to encourage demographic growth in the localities of the Golan Regional Councils and Katzrin for the years 2022-2025". Available in Hebrew, here. ]  [10:  In January 2022, Adalah and the Al-Marsad – Arab Human Rights Centre in the Golan Heights sent a letter to the Israeli Attorney General and Prime Minister demanding that they cancel the plan on the grounds that the decision constitutes a blatant violation of international law, which applies to the Syrian Golan Heights as occupied territory. See Adalah’s press release: https://www.adalah.org/en/content/view/10510] 

2) The illegal policies and practices of Israel via the Jewish National Fund (JNF) and the World Zionist Organization (WZO) operating as quasi-governmental bodies  

In its 2019 COs, the Committee called on the SoI to “rescind the delegated powers granted to organizations facilitating settlements such as the World Zionist Organization and the Jewish National Fund, and discontinue supporting these organizations.”

From 2019 to the present the SoI has not rescinded any powers granted to the WZO and/or to the JNF, and continues with its strong support of both entities. 

According to media reports, in August 2022, the JNF’s board of directors approved a resolution allowing it to purchase land in the occupied West Bank with the aim of settlement expansion.[footnoteRef:11]  Until now, the JNF has been operating in the West Bank through a subsidiary, the Jerusalem-based Himnota Company. The recently approved resolution would enable the JNF to carry out settlement activities within the OPT directly, in violation of IHL.  [11:  See Haaretz, JNF Approves Funds to Buy Palestinian-owned Jordan Valley Land at Israel's Request, 3 Aug 22] 


More than one year before, in May 2021, Adalah sent a letter to the JNF’s chairman and board of directors, the Israeli army Commander in the West Bank and the Attorney General opposing such a draft resolution.[footnoteRef:12]  Adalah argued that the JNF land purchase in the OPT violates norms of IHL, as it entrusts the management of land to the JNF, which seeks to change the status quo of the OPT and not for the benefit of the Palestinian population. This constitutes a violation of Article 43 of the Hague Regulations. In view of this, and since the purchase of land in the West Bank necessitates the involvement of the Israeli military and the Civil Administration, Adalah demanded that the Military Commander not grant any permit to approve the activities of the JNF in the West Bank. [12:  See Adalah’s Press Release, Adalah: Proposed KKL-JNF decision to purchase land in the occupied West Bank violates international law and must be rejected 6 May 2021] 


In the following section, Adalah wishes to clarify several key matters addressed by the SoI in its 2022 follow up report with regards to the JNF and WZO. 

In its state report to the Committee, the SoI discussed the delegation arrangement prescribed by Government Resolution No. 1998 (October 2016) and the SCT ruling issued on 6 September 2017, approving the arrangement.[footnoteRef:13] Notably, in this case, the SCT did not judicially review the arrangement, as such, nor did it approve its application in the OPT. The SCT held that the applicability of the arrangement in relation to the OPT went beyond the scope of discussion of the case before it. Furthermore, the SCT rejected the petition in light of the limited scope of the authority granted to the WZO’s Settlement Division and the review and supervision mechanisms set forth in Resolution No. 1998. However, these supervision and review mechanisms do not resolve the fundamental conflict between the Zionist aims of the WZO and the legal duties of the SoI to manage public land resources and determine national land policies for the benefit of all citizens. The SCT failed to address this inherent conflict.  [13:  See HCJ 9518/16, Harel v. The Knesset (joined by the court with HCJ 778/17, Adalah et. al. v.The Knesset et. al.) (decision delivered 6 September 2017). Judgment available in Hebrew, here. ] 


The SoI further claimed in its report that the SoI has authority over the JNF and that it is managed by the Israel Land Authority (ILA), pursuant to Israel Land Council guidelines. The JNF is an independent, private entity and the SoI does not have authority over it by law. A Covenant signed between the SoI and the JNF in 1961 recognized the special status of the JNF. The ILA has no authority over the JNF and the Land Council guidelines do not include provisions empowering the ILA to manage the JNF, rather, the ILA manages JNF lands. Also, to note, the JNF holds 6 of the 14 seats on the ILA Land Council; the SCT rejected Adalah and ACRI’s challenge to this over-representation of the JNF on a state land body, which must work in accordance with principles of non-discrimination.[footnoteRef:14] [14:  HCJ 6411/16, The National Committee of Arab Local Authorities in Israel, et al. v. The Knesset, et al.
(decision delivered 19 June 2018). Judgment available in Hebrew, here. ] 

3) The Jewish Nation-State Basic Law 

In its 2019 COs (para. 16 and 17), the Committee stated that it was “deeply concerned” about the discriminatory effect of the Jewish Nation-State Basic Law (JNSL), and urged Israel to “review the Basic Law with a view to bringing it into line with the Covenant or to repealing it and to step up its efforts to eliminate discrimination faced by non-Jews in their enjoyment of Covenant rights, particularly the rights of self-determination and non-discrimination and to cultural rights.” 

Since the issuance of the COs, the Israeli Supreme Court has rejected 15 petitions filed against the JNSL, and the state has relied on the JNSL to justify a discriminatory policy of the Education Ministry, which will greatly impact Palestinian students, citizens of Israel.   

In August 2018, Adalah submitted a petition to the SCT on behalf of the Palestinian leadership in Israel challenging the law, arguing, inter alia, that the law violates international human rights and humanitarian law, including Palestinians’ rights of self-determination, non-discrimination, and cultural rights, as protected by this convention.[footnoteRef:15] The Knesset and the Attorney General disregarded these violations in their responses to this petition and 14 other petitions filed against the law. The SCT held just a one-day hearing on the petitions, on 22 December 2020. On 9 July 2021, the SCT upheld the Law in a ten-to-one decision, without any consideration of Israel’s obligations under the Covenant or other human rights treaties.[footnoteRef:16]  [15:  HCJ 5866/18, High Follow-up Committee for Arab Citizens of Israel vs. The Knesset. For Adalah’s petition in English, see here.]  [16:  For the full decision in Hebrew, see here. An English summary of the SCT’s decision is available at: 
https://www.adalah.org/uploads/uploads/Translation_of_Summary_of_JNSL_Judgment.pdf. ] 


In its ruling, the SCT emphasized that the JNSL is a chapter of Israel’s emerging constitution designed to enshrine the state's identity as a Jewish state, without detracting from the state's democratic identity anchored in other Basic Laws and constitutional principles in the system. The SCT further held that the difficulties of the Law pointed out by the petitioners could be addressed by way of interpretation in the future on a case-by-case basis. 

The SCT thus disregarded the very purpose and effect of the law within the Israeli legal system, namely, to constitutionally enshrine Jewish supremacy, entrench the privileges enjoyed solely by Jewish citizens, while simultaneously anchoring discrimination against Palestinian citizens of Israel (PCI) and legitimizing exclusion, racism, and systemic inequality. The only dissenting opinion in the cases was issued by the only Palestinian Arab justice on the court, Justice Kara. Justice Kara held that even a “declarative reading” of the Law is still inconsistent with the other Basic Laws. 

In its 2022 follow-up report to the Committee, the SoI claimed that the Basic Law “does not affect the enjoyment – and protection – of rights of minority populations in Israel.” However, the Law is not merely declarative, since it lends constitutional legitimacy to the state’s discriminatory policies against Palestinians, and requires the executive, judiciary and other state authorities to implement them under the rule of law. 

The law is being implemented by the SoI in various fields. For example, the Minister of Education (MoE) recently relied on the law to enforce a policy that discriminates against Palestinian citizens of Israel, demonstrating the law’s effect on the enjoyment of covenant rights. In March 2022, the MoE published a tender for external educational curricula providers as part of a NIS 2.4 billion (US $691 million) program, in which schools are permitted to autonomously select some educational curricula. To participate in the tender, providers were required to sign a statement declaring that their proposed plans “shall not include an external party whose goals or actions, or statements include ‘the denial of the existence of Israel as a Jewish and democratic state’ or ‘marking Israel’s official Independence Day as a day of mourning’.” These terms are taken verbatim from Israel’s “Nakba Law” (Amendment No. 40 to the Budgets Foundations Law), which Adalah petitioned against to the Israeli SCT in 2011.[footnoteRef:17]  [17:  HCJ 3429/11, The Alumni Association of the Arab Orthodox School in Haifa v. The Minister of Finance (decision delivered 5 January 2012). Excerpts of the petition in English available here. The SCT rejected the petition challenging the Nakba Law in 2021 finding that the case was premature for decision – that the law had not been used against any of the petitioners - without addressing the law itself or the merits of the arguments against it. ] 


In its response to a petition filed by Adalah and others to the Jerusalem District Court in April 2022 challenging the tender rules,[footnoteRef:18] the MoE acknowledged the limitation to freedom of expression entailed by this new policy; however, it justified this policy by relying on the Jewish Nation-State Basic Law. The MoE noted that refusing to abide by the policy requirements “frontally and clearly negate the spirit of Israel’s basic laws, including provisions of the Basic Law: Israel as the Nation-State of the Jewish People [the Jewish Nation-State Law], which determines that Israel is the nation-state of the Jewish people and that Independence Day is Israel’s official national holiday”. Thus, this case raises high constitutional issues related both to the Nakba Law and to the JNSL, and marks the first time that the state is relying on these laws to justify its racist and discriminatory educational policies before the Israeli courts.  [18:  Administrative Petition 26699-04-22, Al-Tufula Center, et. al. v.  The Ministry of Education (Jerusalem District Court) (case pending). Adalah Press Release:  For the first time since it was upheld by the Supreme Court, Israeli Government relies on the Jewish Nation-State Law to justify a new policy, 15 July 2022. 
] 
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