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Malawi’s report to the Human Rights Committee
Malawi is being examined by the Committee in the absence of a report. In the List of Issues for Malawi (CCPR/C/MWI/Q/1), the Committee asks whether corporal punishment is prohibited by law in all settings and asks about the status of draft legislation, which had been expected to include prohibition (Question 22). No written reply from the Government is available at the time of preparing this submission.
Corporal punishment of children in Malawi
Since submitting our earlier briefing to the Country Report Task Force in December 2010, we have been able to examine the full text of the recently enacted Child Care, Protection and Justice Act (2010). The Act does not explicitly prohibit corporal punishment in any setting and the legality of corporal punishment of children is the same as before its enactment, i.e. unlawful in schools, the penal system and state institutions but lawful in the home, non-state run care institutions and non-institutional forms of care. The following summary takes account of the new legislation.

The Child Care, Protection and Justice Act (2010) – which defines a child as under 16 (article 2) – states that parents have the responsibility to “protect the child from neglect, discrimination, violence, abuse, exploitation, oppression and exposure to physical, mental, social and moral hazards” and “provide proper guidance, care, assistance and maintenance for the child to ensure his or her survival and development” (article 3), but it does not prohibit corporal punishment. Article 80 of the Act states that “no person shall subject a child to a social or customary practice that is harmful to the health or general development of the child”. The punishment for breaching this article is 10 years imprisonment, suggesting it is not interpreted as prohibiting all corporal punishment in childrearing. The rights of the child are set out in the Third Schedule to the Act, including the right “to exercise, in addition to all rights [stated in] this Schedule and this Act, all the rights set out in the United Nations Convention on the Rights of the Child and the Organization of African Union Charter on the Rights and Welfare of the African Child with appropriate modifications to suit the circumstances in Malawi that are not specifically mentioned in this Act”. There is no indication that this would be interpreted as prohibiting corporal punishment in all settings, including the home.

Corporal punishment is unlawful in schools under article 19 of the Constitution, which prohibits corporal punishment “in connection with any judicial proceedings or any other proceedings before any organ of the state”, but it is unclear whether the prohibition applies to private schools. As at 2009, a review of the Education Act was planned and the Government had recommended that the revised Act include explicit prohibition, but we have no further information.

Corporal punishment is unlawful in the penal system as a sentence for crime and as a disciplinary measure in penal institutions under article 19 of the Constitution (see above). The Child Care, Protection and Justice Act provides for the manager of a reformatory centre or safety home to “make rules not repugnant to, or inconsistent with, this Act for the maintenance of discipline at the centre or home” (article 176).

With regard to alternative care settings, corporal punishment is unlawful in state institutions under article 19 of the Constitution (see above), but there is no explicit prohibition in other legislation and corporal punishment would appear to be lawful in private institutions and in non-institutional forms of care. Article 176 of the Child Care, Protection and Justice Act applies (see above) and article 179(1) states: “A person to whose care a child is committed under this Act shall, whilst the order is in force, have the like control over the child as if he were the parent of the child responsible for the maintenance of the child….”

Recommendations to prohibit corporal punishment of children have been made by the Committee on the Rights of the Child
 and during the Universal Periodic Review of Malawi in 2010.
 The Government did not respond to the UPR recommendation.

The Human Rights Committee’s recommendations to Malawi
We hope the Human Rights Committee will recommend that Malawi should:

· take the opportunity of the current Constitutional review to clarify the application of the prohibition of corporal punishment in article 19 to private schools and other private institutions

· enact legislation to explicitly prohibit corporal punishment in the home and in all forms of care.
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� For details of relevant research, see the earlier submission to the CRTF, dated December 2010


� 27 March 2009, CRC/C/MWI/CO/2, Concluding observations on second report, paras. 38 and 39; 1 February 2002, CRC/C/15/Add.174, Concluding observations on initial report, paras. 33 and 34
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