This report is an assessment by human rights defenders of actions undertaken by the United States one year after its review by the Committee on the Elimination of All Forms of Racial Discrimination and responds to the U.S.’s one-year report (“U.S. report”) describing its efforts to comply with the Committee’s recommendations in Concluding Observations 17(a) and 17(b). 

[bookmark: _GoBack]Submitting Organizations

Freedom, Inc. Based in Wisconsin, Freedom, Inc.’s mission is to end violence within and against low-income communities of color. Freedom, Inc. couples leadership development and community organizing with direct services to build the power of Black, Khmer and Hmong, women, queer folks and youth to bring about social, political, cultural, and economic change.

Organization for Black Struggle (OBS). Based in Missouri, OBS’s mission is to build a movement that fights for political empowerment, economic justice and the cultural dignity of the African-American community, especially the Black working class. Our program is based upon the Black Freedom Agenda that was introduced at the founding of the Black Radical Congress.

Baltimore Algebra Project. Based in Maryland, the Baltimore Algebra Project is a democratic, student-run organization whose mission is to carve a community of leaders while remaining committed to the education of those in need of advancement in their socioeconomic status. The Baltimore Algebra Project is a member of Baltimore United for Change, which provides legal support to protesters, rapid response teams in the face of police aggression, and a budding alternative food system founded on food sovereignty and food justice.

Million Hoodies Movement for Justice. With chapters in New York, Pennsylvania, Florida, North Carolina, Washington, DC, and California, Million Hoodies for Justice is a national racial justice network that builds next generation leaders and uses media to push back against anti-black racism. Million Hoodies organizes students, artists, and young people of color in communities and campuses to end mass criminalization and gun violence.

Power U Center for Social Change.  Based in Miami, Florida, Power U organizes and develops the leadership of Black and Brown youth and Black women in South Florida so that they may help lead the struggle to liberate all oppressed people on such issues as the school to prison pipeline and reproductive justice.

Dream Defenders. Based in Florida, Dream Defenders is a statewide organization led by Black and Brown young people aiming to shift culture through transformational organizing.

Assessment of U.S. report:  
Recommendation 17(a): B2 (Initial action taken, but additional information and measures required)
Recommendation 17(b): C1 (Response received but actions taken do not implement the recommendation)

In August 2014, the CERD Committee released concluding observations following its review of the United States, calling on the U.S. to address, among other issues, the use of excessive force by law enforcement officials. The Committee’s observations were released at a time when the Black community in Ferguson, Missouri took the streets to protest the police killing of 18-year-old Mike Brown. As reported to the UN Committee Against Torture, the world watched live-stream footage showing law enforcement officials, donned in riot gear, tanks, armored vehicles and other military-style armaments, placing the town under siege in response to largely peaceful protests.[endnoteRef:1] Law enforcement officials engaged in brutal repression of protesters and those living in the neighborhoods surrounding protest areas, using intimidation tactics, brandishing their guns, threatening protesters, and firing tear gas and less lethal bullets onto crowds.[endnoteRef:2] In the early days of the protests, over 200 individuals were arrested and taken into custody.[endnoteRef:3] This number only increased as months of demonstrations continued. The same scene played out at demonstrations across the country in response to continued police killings of unarmed Black people.     [1:  Written Statement on the Police Shooting of Michael Brown and Ensuing Police Violence Against Protesters in Ferguson, Missouri, Submitted by the Family of Michael Brown, HandsUp United, Organization for Black Struggle and Missourians Organizing for Reform and Empowerment, to the 53rd Session of the UN Committee Against Torture, Nov. 3-28, 2014, at pp. 4-6, available at http://fergusontogeneva.org/FergusonReport.pdf.]  [2:  Id. ]  [3:  Id. ] 


In its concluding observations, the Committee specifically directed the U.S. to provide a one-year follow-up report describing its efforts to ensure investigations of, and accountability for, excessive use of force by law enforcement officials, and to intensify efforts to prevent the excessive use of force by law enforcement officials. The U.S. report cites a handful of prosecutions of officers who have either killed or critically injured people of color, predominantly Black people, and federal government initiatives to reform select police departments found to practice widespread and systematic discrimination against Black communities. 

The narrative presented in the U.S. report falls woefully short of reality. First, according to an investigation by The Guardian, 547 people had been killed by law enforcement during the first six months of 2015 alone, with Black people killed at more than twice the rate of other racial groups.[endnoteRef:4] Yet, the U.S. report describes the state’s response to only a little more than a dozen cases of police violence. Similarly, while there are nearly 18,000 police departments across the U.S., the federal government has undertaken investigation and/or reform efforts with only a handful of these departments. While a start, these efforts simply cannot be considered comprehensive or adequate to address the systematic and widespread violations that pervade law enforcement departments across the country. [4:  Oliver Laughland, Jon Swaine, and Jamiles Larty, US police killings headed for 1,100 this year, with black Americans twice as likely to die, THE GUARDIAN, July 1, 2015, at http://www.theguardian.com/us-news/2015/jul/01/us-police-killings-this-year-black-americans. ] 


Moreover, as professor and writer Peniel E. Joseph points out, “[c]ounting the dead, while crucial, should not be done at the expense of documenting the much larger number of routine law enforcement incidents involving non-deadly force targeting black civilians.”[endnoteRef:5] For instance, in June, a video of a police officer body-slamming a 14-year-old Black girl for attending a pool party in McKinney, Texas went viral.[endnoteRef:6] In October, the country watched a video of a police officer in Columbia, South Carolina, putting a Black high school student in a chokehold, slamming her to ground, and throwing her across her classroom.[endnoteRef:7] These more routine incidents of excessive force expose the systematically violent enforcement of policies and practices shaped by structural racism. These include the permanent presence of police in Black communities and policies fueling the school-to-prison pipeline and housing segregation, among other acts of state violence.[endnoteRef:8] The U.S. fails to even acknowledge these daily brutalities, and has yet to mandate compulsory and uniform reporting on excessive force incidents so that we can have a sense of the magnitude of the problem.  [5:  Peniel E. Joseph, The number of times African-Americans were brutalized by police this year? Unknown, REUTERS, June 11, 2015, at http://blogs.reuters.com/great-debate/2015/06/11/the-number-times-black-people-were-brutalized-by-police-this-year-unknown/. ]  [6:  Brandon Brooks, Cops Crash Pool Party, YOUTUBE, June 6, 2015, at https://www.youtube.com/watch?v=R46-XTqXkzE&feature=youtu.be. ]  [7:  Samuel Negron, Officer Ben Fields assaulting a student 10/26/15, YOUTUBE, Oct. 26, 2015, at https://www.youtube.com/watch?v=HN966KxyoIU. ]  [8:  Karen Dolan, How The Assault at Spring Valley High Brutally Demonstrates the ‘School-to-Prison Pipeline’, COMMON DREAMS, Oct. 29, 2015, at http://www.commondreams.org/views/2015/10/29/how-assault-spring-valley-high-brutally-demonstrates-school-prison-pipeline; Tom Dart, Texas pool party incident exposes McKinney’s housing segregation battle, THE GUARDIAN, June 13, 2015, at http://www.theguardian.com/us-news/2015/jun/13/texas-pool-party-incident-mckinney-housing-segregation-race. ] 


Furthermore, the responses to excessive use of force highlighted in the U.S. report fail to take into account the solutions called for by the very communities affected by this injustice. Communities across the United States have called for divestment from policing, prisons, and other inherently violent and racially discriminatory structures in the criminal justice system, and for those divested funds to be reinvested in community-controlled programs, including community-controlled policing and other public needs like education and health initiatives. Instead of heeding these calls for fundamental reforms, the U.S. government has responded in mostly piecemeal and inadequate fashion. It has undertaken efforts to hold individual police officers accountable and pay compensation to families affected by police violence in very few cases. Even where the U.S. describes its efforts to reform entire police departments, those reforms often lack community input and fail to address demands to reallocate public resources towards social programs. 

While reports submitted by other organizations will speak to the failures of the U.S. government to address, or even acknowledge, the widespread nature of excessive force against Black communities, this report will focus specifically on a disturbing trend of retaliation, including by resort to excessive use of force, against the very human rights defenders who have forced the U.S. government to increase its attention on this issue. This retaliation is part of a wider effort to silence defenders drawing international attention to widespread and systematic persecution of Black people in the U.S. Defenders have also been subject to arbitrary arrests and detention, surveillance and other gross invasions of the right to privacy, stigmatization, and extrajudicial violence. Yet, the U.S. report makes no mention of this critical piece of the narrative. 

The U.S. government efforts to address excessive use of force were the direct result of the work of human rights defenders, who themselves have faced excessive force in retaliation for their work.
The U.S. report cited several examples of prosecutions, civil settlements, and ongoing investigations as evidence of accountability for police killings. These efforts are wholly inadequate to address the magnitude of this injustice, and have at times intensified the problem by, for example, lending legitimacy and allocating additional resources to institutions that are designed to carry out acts of state violence against Black communities. At the same time, the small steps taken by the White House and some local prosecutors’ offices were entirely the result of the considerable efforts of human rights defenders with the Movement for Black Lives and other defenders working with Black communities for racial and economic justice. 

Specifically, the tragic killings of Walter Scott,[endnoteRef:9] Samuel DuBoise,[endnoteRef:10] Marvin Booker,[endnoteRef:11] Timothy Russell and Malissa Williams,[endnoteRef:12] and Eric Garner[endnoteRef:13] sparked local protests that were instrumental in bringing about the prosecutions or civil settlements that the U.S. report cites. Similarly, while the U.S. report describes efforts to investigate police departments in Ferguson, Missouri and Baltimore, Maryland, these investigations were initiated only after weeks of demonstrations by human rights defenders. [9:  Amanda Holpuch, Walter Scott: Protesters Demand Justice-and an end to police discrimination, THE GUARDIAN, Apr. 8, 2015, at http://www.theguardian.com/us-news/2015/apr/08/protesters-demand-justice-walter-scott-north-charleston. ]  [10:  Scott Wartman, Emilie Eaton and Cameron Knight, At least 6 arrested during Samuel DuBose (sic) rally, USA TODAY, Aug. 1, 2015, at http://www.usatoday.com/story/news/nation/2015/08/01/samuel-dubose-rally-cincinnati/30980705/. ]  [11:  Protesters March On 1-Year Anniversary of Marvin Booker’s Death, CBS DENVER, July 9, 2011, at http://denver.cbslocal.com/2011/07/09/protesters-march-on-1-year-anniversary-of-marvin-bookers-death/. ]  [12:  Aaron Morrison, Michael Brelo Verdict: Cleveland Protesters Await Decision On Trial Of Police Officer Who Fatally Shot Timothy Russell, Malissa Williams, INTERNATIONAL BUSINESS TIMES, May 18, 2015, at http://www.ibtimes.com/michael-brelo-verdict-cleveland-protesters-await-decision-trial-police-officer-who-1927873. ]  [13:  Nicole Fuller et al., 'Millions March NYC,' protesting grand jury decision in Eric Garner death, ends in Manhattan, NEWSDAY, Dec. 13, 2014, at http://www.newsday.com/news/new-york/millions-march-nyc-protesting-grand-jury-decision-in-eric-garner-death-begins-in-manhattan-1.9711149. ] 

 
The work of human rights defenders cannot be overstated. Through filming acts of violence by law enforcement; protests and acts of civil disobedience; sustained organizing; interventions in traditional media and the political process; and critical reporting through social media, human rights defenders have successfully drawn attention to violations long suffered by Black communities in the U.S. These include not only the killings of unarmed Black people by law enforcement but also the brutalities and indignities suffered daily by Black communities as a result of local police department practices and state policies of over-criminalization, mass incarceration, policing in schools and public housing, among other established institutions. 

And yet, defenders’ efforts to bring about accountability have exposed them to excessive force by the state. Demonstrations following the killings of unarmed Black people in cities across the country have been confronted by hundreds of police officers, state troopers, and the National Guard, in full riot gear, carrying rifles loaded with rubber and wooden bullets, and accompanied by military-grade equipment, such as Long Range Acoustic Devices and heavily armored trucks designed for war zones.[endnoteRef:14] They have used batons, rubber bullets, tear gas, pepper spray, and stun guns against protestors, including the elderly and children.[endnoteRef:15] Many defenders have spoken out about the post-traumatic stress they have experienced as a result of these intense, heavily militarized police encounters.[endnoteRef:16] [14:  See, e.g., Jason Leopold, Fearing a 'Catastrophic Incident,' 400 Federal Officers Descended on the Baltimore Protests, VICE NEWS, June 24, 2015, https://news.vice.com/article/fearing-a-catastrophic-incident-400-federal-officers-descended-on-the-baltimore-protests; Amanda Taub, What was THAT? A guide to the military gear being used against civilians in Ferguson, VOX, Aug. 18, 2014, http://www.vox.com/2014/8/18/6003377/ferguson-military-gear. ]  [15:  See, e.g., Alice Speri, Ferguson Protesters Win Temporary Restraining Order Against Police Use of Tear Gas, VICE NEWS, Dec. 12, 2014, https://news.vice.com/article/ferguson-protesters-win-temporary-restraining-order-against-police-use-of-tear-gas; Andrew Blake, Cleveland police pepper-spray protesters at ‘Black Lives Matter’ rally, WASHINGTON TIMES, July 27, 2015, http://www.washingtontimes.com/news/2015/jul/27/police-use-pepper-spray-black-lives-matter-rally/; Judith Scherr, Claims filed on behalf of Black Lives Matter Protestors, SAN JOSE MERCURY NEWS, June 29, 2015, http://www.mercurynews.com/ci_28402342/berkeley-claims-filed-behalf-black-lives-matter-protesters; Daniel Politi, Police Fire Rubber Bullets, Tear Gas on Berkeley Protesters, SLATE, Dec. 7, 2014, at http://www.slate.com/blogs/the_slatest/2014/12/07/police_use_rubber_bullets_tear_gas_on_berkeley_protests.html; Riham Feshir, Protesters march in support of boy, 10, hit by pepper spray, MINNESOTA PUBLIC RADIO NEWS, May 15, 2015, at http://www.mprnews.org/story/2015/05/15/mpls-protest ]  [16:  See, e.g., Ashley Yates, Black lives will matter when our tragedies turn to triumph: Let Ferguson be a start, HUFFINGTON POST, Mar. 2, 2015, at http://www.huffingtonpost.com/ashley-yates/black-lives-will-matter-w_b_6787266.html. ] 


More specficially, the U.S.’s references to investigations of the Baltimore and Ferguson police departments as evidence of its compliance with the Committee’s Concluding Observations fail to mention that when human rights defenders demonstrated against the police killings of Freddie Gray (Baltimore) and Mike Brown (Ferguson), they were met with indiscriminate use of rubber bullets, tear gas, and other chemical irritants.[endnoteRef:17] The U.S. report similarly cites to compensation offered to the family of Eric Garner, but fails to acknowledge the state harassment of human rights defender Ramsey Orta who filmed Garner’s killing, like many others who have captured police violence on video to bring to light this important issue.[endnoteRef:18] There has been no accountability for these abuses. [17:  Scott Malone and Warren Strobel, Police enforce curfew in Baltimore, disperse protesters, REUTERS, Apr. 29, 2015, at http://in.reuters.com/article/2015/04/29/usa-police-baltimore-idINKBN0NH02T20150429; Francesca Trianni, Watch: Protesters Hit With Tear Gas and Rubber Bullets During Ferguson Unrest, TIME, Aug. 14, 2014, at http://time.com/3111829/ferguson-tear-gas-rubber-bullets-protests/. ]  [18:  Samantha Michaels, The guy who filmed Eric Garner’s death is still fighting to get out of jail, MOTHER JONES, Apr. 10, 2015, at http://www.motherjones.com/mojo/2015/04/eric-garner-video-ramsey-orta-rikers. See also, e.g., Loren Thomas, Student arrested says she was standing up for classmate, WLTX 19, Oct. 28, 2015, at http://www.wltx.com/story/news/local/2015/10/27/second-student-arrested-spring-valley-hs-speaks-out/74665360/. ] 

Thus, a vicious circle is created: police use excessive force against the Black community, Black human rights defenders seek to vindicate the rights of the Black community, and Black human rights defenders are in turn subjected to excessive force. In short, excessive use of force against Black people in the U.S. cannot be addressed without also addressing the U.S. government’s efforts to silence those who have brought this injustice to the forefront.  

The repression of human rights defenders constitutes “excessive use of force” under international law. 
The treatment of human rights defenders advocating against widespread state violence against Black communities itself constitutes “excessive use of force.” The Committee’s Concluding Observation 17(b) calls on the U.S. to “intensify its efforts to prevent the excessive use of force by law enforcement officials by ensuring compliance with the 1990 Basic Principles on the Use of Force and Firearms by Law Enforcement Officials [‘Basic Principles’].” The Basic Principles require that “law enforcement officials, in carrying out their duty, shall, as far as possible, apply non-violent means before resorting to the use of force and firearms,” such that force and firearms are only used “if other means remain ineffective or without any promise of achieving the intended result.”[endnoteRef:19] No “[e]xceptional circumstances such as internal political instability or any other public emergency may not be invoked to justify any departure from these basic principles.”[endnoteRef:20] While the Basic Principles provide for conditions under which force may be used against unlawful assemblies, no such provision is made for lawful assemblies. And even when an assembly is deemed “unlawful” but non-violent, the use of force is not permitted except when “not practicable” to avoid it and even then, “shall [be] restrict[ed] [] to the minimum extent necessary.”[endnoteRef:21]  [19:  Basic Principles on the Use of Force and Firearms by Law Enforcement Officials, art. 4, adopted by 8th UN Congress on the Prevention of Crime and the Treatment of Offenders, Havana, Cuba (Aug. 27 – Sept. 7, 1990). ]  [20:  Id., at art. 8]  [21:  Id. at art. 12-13. ] 


Furthermore, “excessive use of force,” as defined in the Basic Principles, draws from the International Covenant on Civil and Political Rights and the Code of Conduct for Law Enforcement Officials,[endnoteRef:22] both of which articulate the universal prohibitions of torture and other cruel, inhuman or degrading treatment or punishment.[endnoteRef:23] Torture is defined as “any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as . . . intimidating or coercing him or a third person, or for any reason based on discrimination of any kind...”[endnoteRef:24] Former U.N. Special Rapporteur on Torture Theo van Boven noted that the misuse of weapons, such as batons, stun guns, shields and belts, and tasers, and chemical control substances, such as tear gas, could amount to “torture or other forms of ill-treatment.”[endnoteRef:25]  [22:  Id. at Preamble.  ]  [23:  International Covenant on Civil and Political Rights, art. 7 (entered into force Mar. 23, 1976); Code of Conduct for Law Enforcement Officials article 5, adopted by G.A. Resolution 34/169 of Dec.17, 1979.]  [24:  Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, art. 1, 1465 U.N.T.S. 78 (entered into force June 26, 1987). ]  [25:  Report of the Special Rapporteur on the question of torture, Theo van Boven, UN doc. E/CN.4/2005/62, para. 13 (Dec. 15, 2004). ] 


The U.S. government response in Ferguson, Baltimore, and other areas demonstrates a clear departure from these Basic Principles, contrary to the recommendation in Concluding Observation 17(b). Local law enforcement across the U.S. have used force and brandished weapons in response to largely peaceful assemblies. Even in the law enforcement response to sporadic incidents of violence, the use of force has not been a last resort or proportionate. Law enforcement’s indiscriminate use of chemical agents in response to protests could amount to torture or cruel, inhuman or degrading treatment.

Excessive use of force against human rights defenders harms not only those defenders, but the entire movement of oppressed people seeking to end abusive policing and other racist institutions, policies, and practices that have historically undermined their basic human rights. 

Conclusion 
One year later, the U.S. government has attempted to address only a small fraction of police killings of Black people in the U.S. and has ignored daily violence suffered by Black communities at the hands of law enforcement. Moreover, through repressive tactics and excessive force, the U.S. has sought to silence the very human rights defenders who compelled international attention and government action on this issue – from those filming acts of police violence and communities protesting in the streets, to organizers advocating for the dismantling of racist policies and institutions that necessitate state violence against Black communities. It is deeply concerning that the U.S. has sanctioned and facilitated the excessive use of force by police departments across the country against human rights defenders. These actions run counter to the Committee’s recommendations in its Concluding Observations 17(a) and (b). 

The United States cannot comply with its obligations under the International Convention on the Elimination of All Forms of Racial Discrimination unless it respects, protects, and listens to those fighting on the front lines for racial justice. It is critical for the U.S. to center the demands of Black communities calling for divestment from the current system of policing and incarceration and investment in communities and community-controlled institutions. It is equally critical for the U.S. to take seriously the role of Black human rights defenders in raising these demands. Otherwise, any efforts to prevent excessive use of force by law enforcement are hollow.
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