List of issues in relation to the initial report of the United Kingdom of Great Britain and Northern Ireland 

Draft response from Northern Ireland Civil Society

This is a draft response from Northern Ireland Civil Society to the List of Issues relating the forthcoming examination of the UK State by the UN Committee on the Rights of Persons with Disabilities. 

A final response will be provided when the UK State has published its response the List of Issues.

A. Purpose and General Obligations (Art 1-4) 

1. Please provide information about: 

(d) Initiatives adapting current models to the human rights model regarding the understanding of the evolving concept of disability; 

The NI Executive still largely uses a health based approach to disability rather than a human rights based model. Some positive changes have been made in this respect, however the draft Programme for Government (PfG) Action plan in relation to disability does not adopt a human rights based approach.  Much more needs to be done, particularly in the way disabled people are portrayed and treated in NI. 
(c) How the Convention is systematically incorporated, implemented and coordinated among all devolved governments and local authorities and across all policy areas, and how organizations of persons with disabilities, including organizations of women with disabilities and children with disabilities are consulted in such processes;
The NI Executive has, in the past, noticeably failed to incorporate and implement the UNCRPD. The draft Programme for Government (PfG) 2016 - 2021 made some improvements in this regard but fell short in a number of ways, particularly around identifying a truly rights based approach and also around many articles. In particular, the lack of work by the NI Executive around Articles 7, 9, 12 and 19 is particularly concerning. For example, NI now does have a Mental Capacity Act, but no resources have been allocated to it, and no date has been set for its full implementation. 

Further, NI has largely failed to engage with various groups of disabled people, particularly children with disabilities. The NI Executive did hold engagement events around the PfG, but no children's event was held. 

(d) Initiatives taken by the State party, its devolved governments and public authorities at the local level to streamline the scope of disability in accordance with Article 1 of the Convention. Please also indicate what remedies are available for persons who claim protection of their rights under the Convention;
The Disability Discrimination (Northern Ireland)    Order (DDO) 2006 makes some changes to the DDA (1995). It requires public authorities to promote positive attitudes towards disabled people and also to encourage participation by disabled people in public life.

Under the DDO, Public authorities are also under a duty to submit plans to the Equality Commission, referred to as ‘disability action plans’, showing how they propose to fulfil the disability duties in relation to their functions.
Unfortunately, there is a complete dearth of cases in respect of this, and it is therefore difficult to see how disabled people in NI are being protected under the law at all, and particularly when compared to their counterparts in the rest of the UK.  
The “disability action plans” have not been adequately implemented, especially with reference to the second duty, namely participation in public life by people with disabilities in NI. This can be seen by the fact the levels of representation has not increased in the 11 years since these duties were put in place.  
(e) The implementation and outcomes of the ‘Fulfilling Potential: Making it Happen’ strategy, as well as updated information about strategies and action plans to implement the Convention by all devolved governments
NI currently has no strategy in place in relation to Disability.  The Disability Strategy expired in March 2017 and has not been renewed or replaced. The draft Programme for Government has a specific indicator in relation to disability but this has not yet been signed off as the Executive is not in place.  The Fulfilling Potential Strategy does not have specific actions in NI and is particularly focused on issues is England. Most of the areas it covers are devolved to the NI Executive and there is no cross-working with Governments. 
B. Specific rights 

Equality and non-discrimination (art. 5)

2. Please provide information about:

(d) Measures taken by the State party including the devolved governments to address legislative gaps in the protection of persons with disabilities against disability-based discrimination, including the denial of reasonable accommodation. Please also report about measures to bring into force outstanding provisions of the Equality Act 2010 and bring the Disability Discrimination Act 1995 of Northern Ireland into line with the Convention.

There is a clear legislative gap between NI and the rest of the UK in respect of disability. The NI draft PfG did indicate that improving the legislation may be within the action plan.  However, there is currently no indication of any timeframe.
Women with disabilities (art 6)

3. Please inform on the following:
(a) How women with disabilities are included into gender policies across the State and the devolved governments. Please also report about measures and available data taken to eliminate multiple and intersectional discrimination of women and girls, especially those with intellectual and/or psychosocial disabilities in education, employment, combat of poverty, health, violence and access to justice,  in line with targets 5.1, 5.2 and 5.5 of Sustainable Development Goals; 
The NI Gender Equality Strategy 2006 – 2016 included a commitment from the NI Executive to reduce barriers faced by women with disabilities in NI. However, no data was collated on how this outcome was to be measured, and no reports regarding its success have been published.  
(b) Measures taken to address all forms of violence against women with disabilities, including domestic and sexual violence and effectively assist women and girls affected, in line with the Committee’s General Comment No. 3 (2016) Women and girls with Disabilities. 
The NI Executive were developing a new strategy on domestic and sexual violence, however, this is not yet been published.
Children with disabilities (art 7)

4.       Please inform on the following: 

(a) Steps taken to address the higher level of poverty among families with children with disabilities;

NI does not have an anti-poverty strategy and there are currently no programmes in place which specifically target poverty among families with children with disabilities.
(b) Steps taken to monitor and remedies against disability-related discrimination and/or harassment in all schools regarding compensation and injunctive relief. 

Disability discrimination in education is covered by the Special Education Needs and Disability (NI) order 2005 (SENDO) SENDO SENDO places duties on bodies responsible for the provision of education and associated services, admissions, expulsions and conferring qualifications:

• not to directly discriminate against a person because of their disability

• not to treat disabled pupils/students, prospective pupils/students and former students less favourably for a reason related to their disability

• to make ‘reasonable adjustments’ to all policies, procedures and practices to ensure that a disabled pupil/student is not placed at a substantial disadvantage compared to non-disabled pupils/students (this duty is both an anticipatory and a reactive duty)
· for colleges and universities, this particular duty also applies to the provision of auxiliary aids and services, and to physical premises.
• to work towards making school life and the education experience more accessible to disabled pupils/students and prospective pupils/students, for example, in terms of premises, the curriculum and information. It is the responsibility of the Education Authority to produce guidance on accessibility to assist schools with this particular duty.
Case work in NI suggests that the requirements under this legislation are not being met, but unfortunately there is limited data being collated and collected to monitor this. 
(c) How children with disabilities and their families are included in decision-making regarding assessment and allocation of their support. 

Disabled children and young people in NI are often excluded from the decision making process. There are particular issues in NI with children having choice over the support they receive, for example, in respite and education.  
Awareness raising (art 8)

5. Please inform on measures taken by the State and the devolved governments to address prejudices and negative attitudes against persons with disabilities in particular persons with neurological conditions such as ‘dementia’ and with intellectual and/or psychosocial disabilities.
The NI Executive did take steps to address this in the draft Programme for Government before the NI Executive and Assembly collapsed in January 2017. There is a television campaign entitled the “Still me” campaign which sought to raise awareness of the needs and skills of people with dementia, but the NI Executive hasn’t undertaken any concrete action in respect of this. Also, as referred to above, the DDO places duties upon public bodies in respect of disability, but  there has been a lack of implementation of these duties in NI. 
Accessibility (art. 9)
6. Please provide updated information on the implementation, coordination, monitoring and sanctioning regarding violations of building regulations or design plans for facilities open to the public, transport, information and communication, in both urban and rural areas and in accordance with, targets 11.2 and 11.7 of Sustainable Development Goals, including within devolved governments.

The Building Regulations which set out minimum standards of accessibility and are not comprehensive of the accessibility needs of all disabled people in the built environment continue to be used as a measure of compliance with equality legislation and misunderstood as “fully accessible”.  Whilst there is now a requirement for the provision of a Design and Access Statement at the Planning stage of development and Access Statements can be submitted at Building Control these are for “major” development only and tend to be used to justify a lesser standard of accessibility rather than to promote best practice provision.

Whilst accessible transport has much improved with investment in new rolling stock and vehicles this is focussed mostly in larger urban areas and people with disabilities living in rural areas of Northern Ireland continue to be disadvantaged.  Plans for a pilot for Integrated Transport are not fully formed and have not to date engaged people with disabilities on how this can be best implemented to promote independence and equality in transport services

Equal recognition before the law (art 12)
7. Please inform about measures to repeal legislation that restricts full legal capacity of persons with disabilities on the basis of actual or perceived impairment (See CRPD/C/GBR/1 paras. 104, 105, 107, 108, 111, 114). Please also report about measures to regain full legal capacity to persons with disabilities since the ratification of the Convention, and on measures to provide access to individualized support that fully respects the autonomy, will and preferences of persons with disabilities.  Please further explain how the devolved governments provide appropriate and independent support to asylum seekers and refugees with psychosocial and/or intellectual disabilities detained to exercise their legal capacity.

NI now has recently passed new Mental Capacity legislation, the fact of which is of course to be welcomed. However, this has not been resourced and nor has a date been set for its full implementation. There is still considerable concern that the Act is not fully compliant with Article 12. The Act also only applies to adults, resulting in a disparity of treatment for disabled children in Northern Ireland. 

As a result, disabled people in NI are not yet receiving equal recognition before the law. 
Access to justice (art. 13)

8. Please inform on the following:

(a) Steps taken securing the maximum support to exercise legal capacity by persons with intellectual disabilities, especially related to access to justice through speedy, effective and efficient procedures, and ensuring that no costs are incurred which would not be incurred by others; 
There is a serious issue of people with a learning disability    entering the justice system without the additional support    they require both during their sentence and throughout their resettlement and rehabilitation process in NI.  This can result in a breakdown and consequently that individual reoffending.

The No One Knows report focusses on the prevalence and associated needs of offenders with learning difficulties and learning disabilities.  It reports that 20-30% of offenders have learning difficulties or learning disabilities that interfere with their ability to cope within the criminal justice system.

This group of offenders: 

• are at risk of re-offending because of unidentified needs and consequent lack of support and services 

• are unlikely to benefit from conventional programmes designed to address offending behaviour 

• are often targeted by other prisoners when in custody 

• present numerous difficulties for the staff who work with them, especially when these staff often lack specialist training or are unfamiliar with the challenges of working with this group of people.

There is a major breakdown in communication when it comes to testing an adult with a learning disability within the justice system.  For example, if the person has not come into contact with other services and limited communication with community based services, the individual needs may not even be assessed unless their behaviour begins to give cause for concern.

Also, without being identified, they are likely to struggle with police questioning and cautions (see for example Clare and Gudjonsson 1991; Murphy and Mason 2005), with the result that they may incriminate themselves even if they are innocent. The Youth Justice and Criminal Evidence Act 1999 provides for ‘special measures’ to support vulnerable or intimidated witnesses, including people with learning disabilities, in giving their best evidence in police interviews and in court (Seden 2006). However such ‘special measures’ are not similarly legislated for in relation to vulnerable defendants who will have similar difficulties to vulnerable witnesses in understanding complex court procedures and language. 

Such discrimination is not only unjust but arguably contravenes the Disability Discrimination Act 2005 and may lead to ‘unsafe’ convictions. People with learning disabilities or learning difficulties often have trouble complying with community-based orders. Research into AntiSocial Behaviour Orders, for example (BIBIC 2005), found that people with learning disabilities or autistic spectrum disorders often did not understand the terms of the Order or why it was imposed. 

This makes compliance with such community-based penalties highly unlikely, which in turn increases the likelihood of eventual custody. Once people with learning disabilities or learning difficulties reach custody, they are likely to have difficulty understanding and adjusting to rules and regimes. Prison behaviour deemed disruptive, such as misusing in-cell emergency call bells, kicking cell doors, damage to prison property, and shouting have all been linked to learning difficulties for some prisoners (see for example Bryan et al. 2004). Prisoners with such difficulties end up being targeted by others and barred from available programmes, including offending behaviour programmes, due to their impairments.

Liberty and security of the person (art 14)

9. Please inform on the following:

(b) Measures taken to eliminate involuntary detention of persons with disabilities in psychiatric hospitals, institutions and/or care homes on the basis of actual or perceived impairment, and further inform on measures taken in response to abuse of persons with disabilities in such places. 

Disabled people in NI may still be deprived of their liberty due to the lack of suitable community facilities. For example, delayed discharge from hospital due to no available accommodation in the community. Whilst under the law these placements in hospital may be ‘voluntary’ the fact remains that the reason that the person is still there is lack of suitable accommodation in the community.
Despite resettlement from long stay hospitals being a government priority since 1995, targets set for resettlement have been breached many times since that date. The resettlement process is still not completed.  
Freedom from exploitation, violence and abuse (art 16)

11. Please inform about the following:

b. The work programme  to tackle hate crimes (See CRPD/C/GBR/1 para. 153) and on addressing and explaining the under-reporting of disability-motivated hate crimes and harassments and on how to secure prosecution of such incidents, including within devolved governments; and
The reporting of disability hate crime in NI has increased.  However, prosecution for disability hate crime is not following the same trend. Despite this, in the draft PfG there was no reference to disability hate crime. 

Living independently and being included in the community (art 19)

14. Please inform on the following:

a. Measures to ensure that the right to living independently in all its forms regardless of where and with whom one lives, and to be included in the community is recognised as a statutory right; 

In NI there is no statutory right to independent living.  NI has not updated its legislation in relation to social care and access to community care since 1978, with the exception of the Direct Payments Act (2002).  All three devolved nations have brought forward renewed social care legislation. Whether it affords disabled people any additional rights is yet to be seen, but in NI disabled people have no legislative basis to ensure that they have control over the way social care is delivered.  
(b) How persons with disabilities can claim protection of their right to independent living;

It is extremely difficult for disabled people in NI to challenge decisions regarding their right to independent living, and this can be seen by the fact that, for example, disabled people in NI have no statutory right to independent advocacy. 

(c) How the State party calculate the costs of independent living vis-à-vis institutionalization of persons with disabilities; and

There is no evidence that the State in Northern Ireland have made any attempt to consider this.  There is currently an ongoing review process of Adult Social Care which does not offer any suggestion that the NI State has considered this.
15. Please inform on legal initiatives taken to maintain existing and establish new options of support services that allow children, teenagers, adults and elderly persons with disabilities to live included and independent within a house/apartment of personal choice, and participate spontaneously within the community.
Unfortunately there is no legislative framework for any such support in NI.
16. Please report on how devolved authorities ensure support for independent living for persons with disabilities, including personal assistance and accompanying persons. 

The Independent Living Fund was a fund which allowed people with severe disabilities to live independently in their own homes. Unfortunately the UK State closed this fund to new applicants in 2010. The position is the same in NI, and there is no ILF Strategy in NI. 
Education (art 24)
18.Please provide information on: 

(b) Progress of mainstreamed inclusive education at all levels for pupils with disabilities and on how the system is geared to cope with demands of inclusive education, including pedagogical capabilities; and further which initiatives are taken in line with SDG 4, target 4.5;

Since the enactment of the Special Educational Needs and Disability (NI) Order 2005, and its emphasis on mainstream education, there has been a marked increase in the number of children with disabilities in mainstream education.  There are concerns at the lack of resourcing, planning, participation and support available for these children.  This has resulted in pupils with disabilities being placed in mainstream education settings that are ill prepared to meet their needs.
f. Education and/or training enabling teachers to teach children with disabilities within the mainstream education system to make it become inclusive and give pupils with disabilities and optimal outcome and inclusion. 

There are concerns in NI about the extent and adequacy of ongoing training of teachers of the deaf and visually impaired.  Currently, such training is not provided in NI, but rather teachers have to go to England to train and often those teachers remain outside of NI upon completion of their training.  
Health (art 25)
19. Please inform on the following: 

b. Measures aimed at ensuring accessibility to healthcare, including to the physical facilities, such as furnishings, medical equipment, high-quality medicine and supplies as well as training, information and communication;

There is a particular problem in NI with blind and partially sighted people and deaf and hearing impaired people being able to access information in a format which is accessible to them and which protects their privacy. According to their “My health my business” report, RNIB NI found that 72% of blind and partially sighted people in NI cannot read personal health information given to them by their GP. 
d. Measures taken to educate health-care personnel on the rights of persons with disabilities in accordance with target 3.7of Sustainable Development Goals and how the impact is measured;

There is a lack of effective training to staff to ensure that they can meet the needs of disabled people in all areas of services. Whilst some strategies have indicated delivering training they have so far not delivered any real change. There is no mandatory requirement for training within health and social care.
e. How health inequalities for persons with disabilities, in particular persons with psychosocial or intellectual impairments, are monitored and eliminated;

The Bamford Review and subsequent action plans made many recommendations into reducing health inequalities experienced by people with learning and mental health disabilities. The action plan stated that "a direct enhanced service (DES) will be created, which includes annual GP health checks (for people with a learning disability) and individual health plan".  The evaluation of the action plan showed that 69% of those known to GP practices had received a health check but that 'there appeared to be a low uptake of individual health plans which were designed to ensure that health services were addressed". 

Mental health organisations in NI have raised a number of concerns in relation to Article 25.  NI has a 25% higher prevalence of mental illness than England with 1 in 5 adults having a mental health condition at any one time. There are significant concerns about the disparity in funding for mental health services in NI. 
Adequate standard of living and social protection (art 28)

22. Please inform on measures to monitor and address the impact on adequate standard of living of the welfare reform and anti-poverty initiatives towards persons with disabilities and their families, including the consequences on disability-related costs, following the financial crisis in 2008. 

The NI Executive introduced a number of measures to mitigate certain aspects of Welfare Reform that took place in the rest of the UK. These mitigations are due to expire in 2021, and there are no indication of what will happen after this date.  NI does not have any anti-poverty strategy in place. Due to the delay in full implementation the welfare reforms that have already occurred in the rest of the UK, NI has an opportunity to research the impact of these reforms on disabled people with particular regard to having an adequate standard of living as required under this Article. 
23.Please inform about measures taken by the State party and its devolved governments to:

(a) Address poverty among persons with disabilities and the outcomes of strategies to combat poverty; 
The NI Executive published a Child Poverty Strategy in March 2016. The document states that “the Executive’s Disability Strategy, published in February 2013, provides a framework for the implementation of the UNCRPD to take forward work to improve the lives of children and adults with a disability. The Disability Strategy includes strategic priorities around support for families and carers with children or a family member with a disability, support for parents and carers with a disability and transition to adulthood for young people with disabilities”. Unfortunately the Disability Strategy has now expired, and was never implemented with regard to poverty and disability in any event. Further, the previous Strategy, which expired in March 2017 has not been replaced. Further, no work has been undertaken specifically in relation to poverty amongst disabled people by the NI Executive.  

(b) Monitor the impact of the welfare reforms and tax policies regarding persons with disabilities, including cumulative impact of individual policies; 
There was a suggestion by AdviceNI that the NI Assembly set up an expert group to examine the Work Capability Assessments (WCA) being carried out to move claimants from IB to ESA and the new assessments which are being introduced as DLA is abolished and PIPs introduced. The recommendations included the establishment of an expert group to include

psychiatrists who work with people who have PTSD, as well as paediatricians and other experts in disability, both childhood and adult. This expert group, which has never been established could have developed a WCA and PIP assessment that takes into account the particular issues of a region emerging from conflict where our high levels of mental ill-health are severely exacerbated by PTSD.

This did not happen, and therefore those with the severest disabilities, whose conditions are guaranteed not to improve in any marked way, are unlikely to be ‘screened out’ and exempted from the trauma of the assessment process.
(c) Ensure equal access to social support in all its forms by persons with disabilities irrespective of their impairment, level of support required, gender, age, social background, ethnicity, migrant, asylum seeker or refugee status;
The NI Executive have a position whereby there is equal access to social support for people with disabilities in NI, but practically speaking certain groups of people are denied access due to lack of information in an accessible format.

(d) Ensure support to persons with disabilities in the exercise of their parental responsibilities, parents of children with disabilities, and others; and
The Northern Ireland Children and Young People Strategy has expired and has not yet been replaced. There is no specific strategy dealing with parents who have a disability. 

(e) Ensure that work capability assessments are individualised and based on the human rights model of disability and not on the type of impairment.
This has not happened in NI.
Participation in political and public life (art. 29)

24. Please inform on measures taken and timeframes to secure the right to, encouragement of, and ability to vote in private and be assisted by an assistant of one’s own choice, at all elections and referendums by all persons with disabilities. 
C. Specific obligations 

Statistics and data collection (art 31)

26. Please inform on the development and use of disability equality indicators in accordance with target 17.18 of Sustainable Development Goals and on how the State party consult organisations of persons with disabilities in this regard. 

There is a complete dearth of data in relation to disability in NI. The absence of statistics and data in NI on the experiences of people with disability in society negatively affects the formulation, implementation, monitoring and evaluation of policies and programmes to give effect to the Convention. 

Co-ordinated action is therefore urgently required to be undertaken by the State with the participation of disabled people in order to resolve the current situation in relation to both the nature of the statistics and data collected and its accessibility.

International cooperation (art 32)

27. Please provide information on what policies, programmes and measures will be put in place by the State party to protect persons with disabilities from being negatively affected, upon triggering article 50 of the Treaty on European Union (The Lisbon Treaty).  
As the only part of the UK to have a land border with another EU member state, the position of disabled people in NI is particularly precarious in relation to Brexit. It is vital that the UK State Party works with the EU, European Commission and other key bodies to ensure the disabled people in NI are not adversely affected as a result of “Brexit”. 
We are very concerned that there should be no retrogression of rights and protections available under EU law, that funding protection for existing programmes and identification of new sources of funding for programmes funded under EU funds occurs, and that the involvement of disabled people and their organisations in Brexit decision making.
National implementation and monitoring (art 33)

29. Please provide detailed information about the scope of work of the focal point and the coordination mechanisms, including with the overseas territories, to implement the Convention, in cooperation with organizations of persons with disabilities. Please also inform on concrete measures taken to ensure the involvement of organisations of persons with disabilities in the monitoring and reporting of the implementation of the Convention, and the sufficient financial resources allocated to this purpose, and further on the allocation of sufficient funding for the monitoring mechanisms. 

There is a feeling amongst disabled people in NI that the relevant bodies in NI are not fulfilling their obligations under the terms of the Convention. In particular, there is a lack of engagement with disabled people. The Independent Mechanism in NI has not been supported with enough resources to ensure the full participation of disabled people.  Disabled people are not represented on either of the Commissions who make up the Independent Mechanisms in NI.  No resources have been made available to support the work of DPO’s in NI to respond and engage the examination process.  The EHCR in England, Wales and Scotland provided funding for DPO’s to develop an Alternative report.  
