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contribution of the interfederal centre for equal opportunities and opposition to discrimination and racism to the list of issues relating to the belgian state report
Introduction
By compiling this document, the Interfederal Centre for Equal Opportunities and Opposition to Discrimination and Racism (hereafter referred to as the Centre) wished to provide its own answers to the majority of questions asked by the Committee on the Rights of Persons with Disabilities in relation to the examination of the state report. The document also contains brief comments on the recent publication of the answers given by the Belgian State, concentrating on the essential points.
If the Centre has no further contributions to make, reference will be made to the page of the parallel report dealing with the issue.
A. Purpose, definitions, general principles and general obligations (art. 1 to 4)
1. The State party’s report (CRPD/C/BEL/1) refers to the criteria for the recognition of the existence of a disability without describing them. The Committee wishes to know what criteria are used in Belgium to recognise the existence of a disability.
Persons with disabilities who ask for the recognition of their disability must fill in a form entitled “Disability Assessment”. There are three parts to the form, one of which is filled in by the attending physician and contains medical information.
The person is then interviewed in one of the medical centres that fall under the scope of the Directorate-General (DG) for Persons with Disabilities of the Federal Public Service (FPS) Social Security in order to assess the disability. The DG for Persons with Disabilities’ doctor examines to what extent the disability influences the person’s daily activity or ability to work. He then writes an “objective report” on the basis of which the DG for Persons with Disabilities of the FPS Social Security will take its decision concerning recognition of the disability.
The recognition of the disability has a very clear medical aspect which consequently runs counter to the social approach promoted by the Convention.
With regard to the answers given by the Belgian State:
The Centre notices that persons with disabilities often have to pass different procedures and medical examinations to exercise their right to different support measures (measures provided by the National Employment Office, the National Institute for Health and Disability Insurance, the FPS Social Security). Moreover, the validity of the granted certificates is sometimes limited in time. As a result, the assessments have to be made again.
See p. 5 of the Centre’s parallel report

(art. 1, Purpose / The definition of disability)
2. The report addresses the issue of reasonable accommodation without detailing the measures taken in this regard. The Committee wishes to know whether Belgium recognises the concept of reasonable accommodation.
The anti-discrimination law applicable in Belgium, both at federal and federated level, incorporates the notion of reasonable accommodation. According to the law, the refusal of reasonable accommodation is considered as discrimination and is therefore forbidden by law.
Furthermore, a protocol has been concluded between the federal state and the federated entities in order to lay down criteria that will serve as a guide for the interpretation of the concept of reasonable accommodation.

3. The State party is requested to provide analytical and comparative data on the effectiveness of the specific measures taken to combat discrimination against persons with disabilities and on the progress achieved towards ensuring the exercise of all the rights set forth in the Convention.
See p. 6 of the Centre’s parallel report
(art. 5, Equality and non-discrimination / Some numerical data)
See p. 45-47 of the Centre’s parallel report
(art. 31, Statistics and data collection)
4. The Committee would appreciate details of the involvement and participation of persons with disabilities in decision-making processes, in particular in the Flemish Region, where there is no regional council.
For the moment, there is no official advisory council for persons with disabilities in relation to all the areas that fall within the scope of the Flemish government's competences. The establishment of such an advisory structure, inter alia for disability, is regulated by the modification of the decree on equal opportunities and equal treatment passed in March 2014. The new Flemish government’s agreement of 26 July 2014 has placed the establishment of an advisory structure on the agenda, however its’ financing remains uncertain.
Furthermore, it should be mentioned that there is not an official advisory council for persons with disabilities in the French-speaking or German-speaking communities either (compared with the Walloon Region and the Brussels Region’s French Community Commission).
See p. 47-48 of the Centre’s parallel report
(art. 33, application and follow-up on a national level)
B. Specific rights

Equality and non-discrimination (art. 5)

5. What is the situation of foreign children with disabilities, and what action has been taken to assist them?
See p. 6 of the Centre’s parallel report
(art. 7, Children with disabilities / Situation of foreign minors with disabilities)

With regard to the answers given by the Belgian State:
The Flemish and the Walloon Region apply some flexibility in favor of foreign children with disabilities, this is not the case for the French Community Commission (COCOF) for the Brussels Region. Despite the adoption of the new decree on inclusion, it is regrettable that the same conditions regarding nationality and/or a minimum residence of 5 years are repeated as conditions for non-European minors with a disability to be able to enjoy this decree.
Women with disabilities (art. 6)
6. Young girls and women with disabilities are reportedly twice as likely to be victims of sexual violence and abuse as women without disabilities. The Committee requests the State party to indicate what strategy has been adopted to address the problem.
See p. 7 of the Centre’s parallel report
(art. 6, Women with disabilities)
"The national action plan to combat intimate partner violence and other forms of domestic violence 2010-2014" does not specifically deal with the issue of violence and sexual abuse against young girls and women with disabilities.
The next action plan against partner and domestic violence to be concluded for the future should pay particular attention to the interests and difficulties of all persons in a vulnerable situation, including those with disabilities.
Children with disabilities (art. 7)
7. To what extent can children with disabilities freely express their views on all issues affecting them and, in order to exercise this right, receive adequate assistance, suited to their disabilities and age?
For the moment, the Centre does not have anything specific to add concerning this issue.
Awareness-raising (art. 8)
8. The Committee wishes to obtain information on the strategy that is to be implemented to raise awareness of the situation of persons with disabilities and to promote respect for their rights and dignity.
See p. 7-8 of the Centre’s parallel report
(art. 8, Awareness-raising)
Accessibility (art. 9)
9. What positive achievements have been made in the area of accessibility in Belgium, particularly within the framework of the strategic plan for 2008–2012?
In general, there are regulations in every region relating to accessibility only in case of a new building or significant renovation. The Centre has noted that problems still arise on a regular basis concerning the rules in terms of accessibility, especially as regards their good application, the follow-up of the recommendations issued by the accessibility agency, the accessibility of existing buildings, etc. There is no comprehensive plan aimed at structurally improving accessibility in Belgium.
More specifically, access to public transport and coordination between the various modes of transport deserve special attention. The Centre has issued several recommendations regarding this problem.
Concerning the STIB (Brussels Intercommunal Transport Company) and the execution of its 2008-2012 plan to improve the accessibility of public transport in Brussels, major efforts have been accomplished, especially by investing in the accessibility of bus and tram lines and access to metro stations. However, they are still insufficient and don’t guarantee access to the bus, tram and metro for persons with disabilities in an independent manner. Furthermore, the Centre regularly receives complaints from persons with disabilities relating to problems of accessibility of the network of the STIB (assistance problems, automatic ramps of the bus out of order, admissions requirements to the service Taxibus…).
Considerable efforts still need to be made for the future.
Also see p. 8-12 of the Centre’s parallel report
(art. 9, Accessibility)
10. What measures have been taken to promote access for persons with disabilities to new information and communications technologies and systems, including the Internet, for a reasonable cost?
See p. 12 of the Centre’s parallel report
(art. 9, Accessibility / Information and communication)
Equal recognition before the law (art. 12)
11. Is the new law reforming legal incapacity regimes and establishing a new protection status that is consistent with human dignity, which will enter into force on 1 September 2014, in conformity with the Convention?
The new law of 17 March 2013 reforming incapacity regimes and introducing a new safeguarding status in accordance with human dignity aims to comply with the United Nations Convention as long as it maintains the legal capacity of the person to be protected, insofar as this is possible, by the implementation of a tailor-made protection system. Nevertheless, considering the extent of the task of the justice of the peace and owing to insufficient funds, some fear that the justice of the peace will implement a system of complete incapacity, both for persons and for property, through recourse to the most restrictive measures. The law would therefore have the opposite effect to the one initially intended.
This is why human and financial resources must imperatively be provided to support the justices of the peace, so that this reform can achieve the objectives set out. At the same time, the implementing decrees must be the subject of greater consultation by those involved in the domain of disability and mental health, which currently isn’t the case. Finally, the judicial reform relating to the creation of a family law court aimed particularly at relieving the justices of the peace of family matters, must also be set up as quickly as possible.
See p. 14-15 of the Centre’s parallel report
(art. 12, Equal recognition before the law)
Access to justice (art. 13)
12. What training programmes are available for all judicial and prison system personnel with regard to the content of the Convention?
In the past, the Centre was informed on several occasions of the lack of training among magistrates in relation to disability as well as a lack of knowledge of the specific case law in terms of the rights of persons with disabilities.
The Centre is involved in training legal trainees in non-discrimination, but these trainings are optional and, therefore, are not frequently attended. Hence, they do not reach the entire judicial and prison sector.
The Centre recommends setting up a tailor-made and compulsory training programme concerning the rights of persons with disabilities which would address judicial and prison staff.
See p. 16 of the Centre’s parallel report
(art. 13, Access to justice / Training and refresher training of magistrates and prison staff in the area of disability)
13. The Committee wishes to know whether any complaints relating to the accessibility of court buildings have been lodged with the Buildings Authority.
Many court and prison buildings are still inaccessible. These are often old buildings who are not subject to the planning regulations governing accessibility and no plans are currently in place to make them accessible.
See p. 16 of the Centre’s parallel report
(art. 13, Access to justice / Accessibility of court buildings)
With regard to the answers given by the Belgian State
The Belgian State notes that only one ‘complaint’ is known by the Buildings Authority. The Centre has no knowledge of an official complaint procedure at the Buildings Authority. On the contrary the Centre receives on a regular basis complaints concerning the inaccessibility of court or penitentiary buildings.

Liberty and security of the person (art. 14)
14. What guarantees are in place to ensure access to justice prior to detention for persons with disabilities who are accused of having committed an offence?
Factors external to the state of health of the disabled person accused of having committed an offence significantly influence the judicial decision to place the person under an internment measure, thus seriously compromising the legitimacy of detention and, therefore, the respect of article 13. These external factors relate to the way the assessment is compiled and to the conditions according to which the observation takes place.
On the one hand, both the actors in the field and the experts criticise the disorganised nature of the assessment period: the certification standards are in no way harmonised and there is no official and standardised procedure by which the judge can gain access to an expert’s opinion. The new law of 5 May 2014 on the internment of persons, which should come into force by 1 January 2016 at the latest, aims to respond favourably to the current weaknesses of psychiatric assessment. Nevertheless, for this purpose, extra budgetary resources must be made available.
On the other hand, the observation takes place within a prison context (in the psychiatric unit of a prison) and, consequently, has a negative impact on the way the defendant functions overall as well as their mental health.
All these external factors seriously endanger the quality of the diagnosis, which is nonetheless a determining factor in the judicial decision to detain the defendant.
Furthermore, the police staff as well as the judicial staff are relatively uninformed – and lacking in training – with regards to disability. The police’s lack of information and training leads to unsuitable reactions among officers, influencing the rest of the procedure and leading to persons with disabilities suffering negative experiences.
Finally, throughout the internment process (from observation to executing the measure) the defendants are often represented by trainee lawyers exercising their mandate within the framework of legal aid. They lack the knowledge and expertise to deal with this type of complex procedure.
Also see p. 15-17 of the Centre’s parallel report
(art. 13, Access to justice)
With regard to the answers given by the Belgian State

The Belgian State hides behind the law on social defense and the rights conferred by this law to persons who are subject of an internment measure, among others the right to receive a visit of a medical practitioner of one’s own choice. In reality however, it has to be noted that persons are not informed about their rights. In this way, the Centre received several times the question if a medical practitioner could visit a person who was placed under observation.
Furthermore, the reality of the field and the penitentiary context in which the observation takes place do not fulfill the intentions of the law and the rights it contains.
Finally, even if the assistance of a lawyer is mandatory, it is rare to have a lawyer who is familiar with the reality of disability in general and psychosocial disability in particular.
Freedom from exploitation, violence and abuse (art. 16)
15. What action has been taken on the recommendations of the Committee against Torture concerning the cruel treatment and abuse faced by persons with disabilities, particularly women and girls?
See p. 21 of the Centre’s parallel report
(art. 17, Protecting the integrity of the person / Concerning the inmates)

With regard to the answers given by the Belgian State

The State evokes the recommendation made by the CAT Committee on the detention conditions of interned persons. However, it does not respond to the question of the Committee on what action has been taken following this recommendation.
16. When does the State party intend to outlaw the use of chemical, mechanical and physical restraint in psychiatric institutions?
Considering the legal vacuum regarding restraints, the Centre has been led to draw up, in cooperation with the sector, a document entitled “Restraint measures: cross-cutting recommendations”. The purpose of this document is to serve as a “guide to good practices” for professionals and families within the framework of using restraints.
With regard to the answers of the Belgian State
The Belgian State mentions the law on patients’ rights as a means of protection for persons against measures of restraint.

The use of restraint measures is frequent, as well as in institutionalized settings as in special education schools, and it is not the object of any specific regulation.
The law on patients’ rights does not permit in any way to fill the legal gap concerning this issue and does not respond to difficulties posed by measures of restraint.
Protecting the integrity of the person (art. 17)
17. Please inform the Committee in which cases and under what conditions treatment or institutionalization may be imposed, despite the refusal of the person concerned, and whether any remedies are provided.
1. Regarding compulsory treatment
The Centre is aware of the use of forced medication which goes against the law on patients’ rights. It occurs in psychiatric institutions as well as in care facilities and day centres for the persons with disabilities and schools. The situation is alarming in reality.
The law on patients’ rights provides for the possibility of filing a complaint with the competent mediation service, but those concerned are often not aware of this possibility and this is not sufficient to put an end to the practices in the sector.
2. Regarding compulsory admission
The law relating to the protection of the mentally ill of 26 June 1990 provides for an observation procedure (procedure separate from observation in terms of internment).
18. The Committee wishes to know when the State party will prohibit the sterilization of women and young girls with disabilities without their informed consent.
The sterilisation of women with disabilities is often used as a condition for their admission to an institution. In reality, this is a matter of concern and the law on patient rights is not always applied.
It should be pointed out that the new law of 17 March 2013 reforming incapacity regimes and introducing a new safeguarding status in accordance with human dignity states that the person can no longer be represented or assisted by a legal representative to consent to sterilisation. In doing so, the new law emphasises that sterilisation is a strictly personal act.
See p. 6 of the Centre’s parallel report
(art. 6, Women with disabilities)
Living independently and being included in the community (art. 19)
19. In Flanders, the number of urgent requests for personal assistance has doubled in the last five years, with increasingly lengthy waiting lists. The Committee would appreciate information on the solutions envisaged in response to this situation.
After the Centre submitted its parallel report, a draft decree was voted by the Flemish Parliament on 25 April 2014 relating to the “persoonsvolgende financiering” (decree relating to personal funding). This decree fully reforms the funding system for aid specific to living independently within the framework of the VAPH’s budget. Henceforth, the term personal assistance budget has been replaced with “personal funding”.
The new draft decree establishes a funding system that works in two stages.
· First of all, anyone with a recognised disability (whose need for support has been clearly established) is allocated a fixed amount allowing them to have access to essential services. This amount is allocated in cash.
· Secondly, any person considered a priority who requires extra aid, may be awarded extra resources. This allowance is provided either in cash, or in the form of a voucher. For this purpose, a support plan aimed at assessing all the person’s resources (family, regular aid) is drawn up together with the person in question.
The Centre issued an opinion relating to the decree in which it expressed its fears. Among other things, the Centre wondered whether:
· those who do not have access to the extra resources in the second stage, benefit from a sufficient budget to help them take part in community life?
· the person can really choose the personal assistance of their choice?
· considering the current budgetary context, does the process for granting the extra resources take into account the person’s real needs and if not, does the person actually have recourse to an appeal procedure?
With regard to the answers given by the Belgian State

Even if the number of the beneficiaries of personal assistance schemes has been on the rise in the Walloon Region, only a fraction of the demands for personal assistance seems to be met.

In Brussels-Capital Region, the provision of personal assistance schemes is still a pilot project (since 2008).

In German-speaking community, there’s no system of personal assistance schemes. There is however a range of personalised support systems available.
See p. 24 of the Centre’s parallel report
(art. 19, Living independently and being included in the community / Personal assistance)
20. The Committee would like to know what steps have been taken to pursue a policy of deinstitutionalization.
In all the Regions and Communities, initiatives and projects are carried out in order to ensure that the support offered is responsive to the needs and wishes of individual people with disabilities. Nevertheless, the types of support that are provided and funded are still essentially organized in a “collective” way (e.g. nursery homes, day-care centers).
Education (art. 24)
21. What measures have been taken to implement inclusive education and to adopt regulations on reasonable accommodation?
In the Wallonia-Brussels Federation and in Flanders, the education system for children with disabilities is still based on a medical model. The measures provided for in favour of introducing inclusive schools do not sufficiently guarantee (according to the Centre) the right to inclusive education for all children, in particular, children who require reasonable accommodations and children with an intellectual disability, who sometimes need adaptations to be made to the regular curriculum. These accommodations are too quickly perceived as unreasonable and these children are then refused access to a mainstream school.
As the Centre mentioned in its parallel report, the new Flemish decree concerning measures for pupils with special needs (voted in March 2014) does not offer pupils with disabilities sufficient guarantees. They are enrolled subject to a resolutary clause, therefore, their enrolment can be revoked if the school confirms that the adaptations necessary for the pupil’s integration involve a disproportionate cost. The decree only provides support for pupils capable of following the regular curriculum. Aside from that, this decree introduces a new type of special education aimed at pupils suffering from autism spectrum disorder (without intellectual disabilities), and thereby offers the possibility of creating additional special education schools offering the same curriculum as mainstream schools.
The process towards an inclusive school has been considerably slowed down.
Indeed, on the one hand, the authorities offer very little support with a view to encouraging inclusive education. It is up to the parents themselves to find and organise assistance for their child within mainstream education. A study
 carried out upon the request of the Flemish education department revealed that in reality, inclusive education remains the privilege of Belgian middle-class families.

On the other hand, teacher training does not pay sufficient attention to raising awareness with regard to disability and does not deal with the universal design of learning. Subsequently, teachers are not prepared to accommodate pupils with disabilities in their class.
Finally, there is no action plan in the country’s various communities aimed at making the existing schools accessible in the long run. Both in Flanders and in the Wallonia-Brussels Federation, a very small minority of school buildings are sufficiently accessible to pupils or teachers with a disability.
See p. 28-34 of the Centre’s parallel report
(art. 24, Education)
22. The Committee wishes to be provided with data, disaggregated by area of residence (rural or urban) and by gender, on the percentage of children and adolescents with disabilities who attend special schools, those who attend reasonably accommodated mainstream schools, and those who are unable to attend school as a result of their disability.
The Centre does not have any figures that distinguish between children in rural areas and children from urban areas. It would appear that there is no reason to believe that children from either of these areas are more or less represented in special education. Nevertheless, as the parallel report reveals, the criteria of distinction based on gender, origin or social background are more relevant.
See p. 31-32 of the Centre’s parallel report
(art. 24, Education / Important distinctions based on gender, origin or social background)
23. The Committee requests information on the formalities to be observed in the event of a refusal to enrol a child with disabilities in a mainstream school and on the available remedies and procedures.
In Flanders, the parents of a pupil whose enrolment in a school has been refused can inform the Lokaal Overlegplatform (LOP). This is a local consultation platform that will initially endeavour to find a solution within the school. If no solution can be arranged, the platform will offer an alternative school. If the parents or the pupil are not satisfied with the LOP’s mediation, or if the school in question is not affiliated with a LOP, they can go to the Student Rights Commission (Commissie voor Leerlingenrechten) to file a complaint. The Flemish decree has extended this commission and provides it with experts in reasonable accommodations when it is required to give a ruling on cases relating to a refused enrolment based on a pupil’s disability. If the commission confirms that the refusal to enrol a pupil is unlawful, the pupil can enforce his/her rights and enrol in the school. The commission has the power to take disciplinary action against the school by informing the government and asking it to reduce the school’s subsidies. At the same time, the commission is authorised to lodge a complaint with the Interfederal Centre for Equal Opportunities.
In the Wallonia-Brussels Federation, the parents of a pupil whose enrolment (for compulsory education) in a school has been refused, can go to the Direction Générale de l’Enseignement Obligatoire to resolve the matter.
Work and employment (art. 27)
24. The Committee would like to be informed whether private-sector firms in Belgium are subject to a hiring requirement in the form of a quota, and to what extent the quota for the public sector is being applied.
In Belgium, quotas relating to the hiring of persons with disabilities only exist in the public sector.
1. Regarding the private sector
The anti-discrimination law of 10 May 2007 aimed at combating certain forms of discrimination provides for the possibility of introducing "positive action measures". These measures are intended to prevent or compensate disadvantages associated with the disability , with a view to guaranteeing full equality in practice. The introduction of quotas in the employment sector is an example of this. The law states that positive action measures must be the subject of a royal decree with a view to determining the hypotheses and conditions of their implementation. As it stands, the federal government has yet to adopt a royal decree establishing a legal framework for the adoption of positive action measures. Hence, companies in the private sector that would be inclined to take such measures – and therefore respect the quotas – are not in a position to execute them.
2. Regarding the public sector

In general, the public sector’s quotas are not reached (for instance: 1.54% compared with 3% in 2012 in the federal civil service) but they are monitored, sometimes by commissions, in order to report this.
Public services complain of a recurring problem linked to the regulation of regional funds (AWIPH, PHARE, DPB) in the Walloon and Brussels regions. The latter only finance certain developments or incentives if the public service complies with the quota rules.
Conversely, on a local level (communal and provincial), Flemish regulations do not require the quota to be reached for the public employer to benefit from support subsidies or participation in the cost of adapting a workstation. The same is true for adaptations to workstations that the AWIPH agrees to fund even though the quotas imposed on local authorities in the Walloon Region are not respected.
The Centre would like the competent authorities to proceed with the funding of certain types of employment aid in the public sector, essentially, the adaptation of workstations, even if these public services have not met their quota, in order not to hamper the employment of persons with disabilities. These measures should be dependent on the commitment of these public bodies to actions promoting the employment of persons with disabilities.
See p. 39-40 of the Centre’s parallel report
(art. 27, Work and employment / Quotas in public services and funding for reasonable accommodations)
25. It appears that the recent reform of the policy on unemployment benefits will put persons with disabilities at a disadvantage from 2015. The Committee would appreciate information on the matter.
The level of participation in the Belgian labor market is significantly low among persons with disabilities (41% compared to 71,5% in general). The recent policy reform on unemployment allowances will have a disastrous effect on job seekers with disabilities. It does not take into account their specific situation or the discrimination they face. In January 2017, (the deadline has been extended by two years due to a royal decree) all people not in training or in work will have their unemployment allowance withdrawn. The authorities should take action urgently to open up the mainstream systems by providing more support and vocational training to persons with disabilities.
See p. 38 of the Centre’s parallel report

(art. 27, Work and employment / Discrimination in employment and training – impact of unemployment reform on income and social rights).
26. The Committee wishes to know whether measures have been taken in Belgian labour law to ensure reasonable accommodation at the workplace and to prohibit discrimination on grounds of disability in employment.
See p. 36-37 - of the Centre’s parallel report
(art. 27, Work and employment / Vocational reintegration of workers with disabilities – obligation to provide reasonable accommodations)
Participation in political and public life (art. 29)

27. The Committee would like to know when Belgium plans to allow all persons with disabilities to exercise all their political rights.
While persons with a prolonged minority status were quite simply deprived of exercising their right to vote, the new law of 17 March 2013 reforming the rules of incapacity and introducing a status in keeping with human dignity does not provide judges with the possibility of deciding upon a person’s ability to exercise their right to vote. Consequently, the protected person is automatically considered as capable of exercising their political rights.
Although some progress has been made in recent years, polling stations and election campaigns often present problems in relation to accessibility. In the last elections of 25 May 2014, the Centre was informed of different situations where people with disabilities were unable to vote because of the inaccessibility of the polling station. Moreover, the voting procedure, whether paper or electronic voting is used, is not sufficiently adapted for all persons with disabilities and consequently voting without assistance by a third party is often impossible.
See p. 42-44 of the Centre’s parallel report
(art. 29, Participation in political and public life)
� Petry, K., 2013, GON en ION anno 2012, Etude à la demande du Département de l’Enseignement et Formation, KULeuven
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