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CPTI aims to supply information on all States with armed forces which report under the International Covenant on Civil and Political Rights (ICCPR) with regard to their military recruitment legislation and their recognition of the right of conscientious objection, even when there appear to be no urgent questions arising.
In association with the Child Rights Information Network, CPTI also reports to the Committee on the Rights of the Child on States where there appear to be issues under the Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict, and although these issues do not necessarily have implications for the ICCPR, such concerns are also summarised in these submissions.
Summary:
Azerbaijan last reported under the International Covenant on Civil and Political Rights in October 2016.  In its Concluding Observations the Human Rights Committee reiterated concerns it had expressed on previous occasions:
“The Committee remains concerned about the absence of specific legislation giving effect in practice to the constitutional provision (art. 76 (3)) on alternative service in cases when religious beliefs conflict with military service (arts. 2 and 18). 
“The State party should adopt without delay the legislation necessary to give effect in practice to the constitutionally recognized right to conscientious objection to military service, without limitation on the category of conscientiously held beliefs. Moreover, it should provide for alternative service of a civilian nature for conscientious objectors and repeal all sanctions against them.”

Such legislation has not yet been promulgated, although further undertakings have been given to the Council of Europe in this regard.  It is therefore suggested that the List of Issues ask for an update on progress.
AZERBAIJAN:  Basic Information
HISTORY:  The former Soviet Republic of Azerbaijan gained independence on the collapse of 
the Soviet Union, and was admitted as a member state of the UN and also acceded to 
the ICCPR in 1992.  Its entire independent history has been dominated by tensions 
with neighbouring Armenia over the Armenian-populated enclave of Nagorno-
Karabakh, which seceded in 1998, and which on three occasions erupted as full-scale 
armed conflicts.   Following the first War, of 1992-4,  Armenia occupied considerable 
areas around the enclave, and many ethnic Azeris were displaced; Azerbaijan 
recaptured these territories in the Second War of 2020, and then in a military action in 
September 2023, without apparently engaging directly with the Armenian armed 
forces, rapidly recaptured the enclave itself, most of the population fleeing to Armenia 
proper; negotiations regarding safe returns and restitution of property are currently 
under way.
POPULATION (November 2022, estimated
)


 
        
            10,233,000

proportion of males aged 15-19






                     3.7%

thus annually reaching recruitment age (approx):  

                                75,724
MILITARY SERVICE: Obligatory for all males.
 
Duration: 
      24 months

Minimum recruitment age: 18


Conscientious objection:  No provision
ARMED FORCES:   Active strength, 2022
                                                                 64,050
 

compared to the male population reaching recruitment age   

                  84.6%
  
MILITARY EXPENDITURE: US $ equivalent, estimated 2022



                $2,991m                                
 
Per capita
   






                                  $290

As % of  GDP 






                                0.6%
Background
Article 76 of the 1995 Constitution, as amended in 2002, states: ““If serving in the armed forces runs counter to a person’s convictions, then in the cases specified in the legislation it is permitted to replace military service by alternative service.”
Among the accession criteria on the basis of which Azerbaijan was admitted to the Council of Europe in 2001 were that by January 2003 it should promulgate a Law to implement that constitutional provision.  At various times it has been claimed that drafts were under preparation, but none have ever been published.  Meanwhile amendments in 2009 to the “Freedom of Religion Law” had the opposite effect, confirming that religious beliefs could not, in the absence of specific legislation, confer exemption from legal obligations, including military service.  Moreover, under Article 12 of the Law religious organisations could be banned for “Inciting people to refuse to execute obligations required by the law”.   The Law was further amended in 2011;  on 13th October 2012 the Venice Commission of the Council of Europe and the Office of Democratic Institutions and Human Rights of the Organisation for Security and Co-operation in Europe adopted a joint Opinion on the Law.  “Among its "key recommendations", Forum 18 reports, “the Opinion called on Azerbaijan "to expressly allow in Article 4 [of the Religion Law] for alternative civilian service for persons who refuse to perform military service owing to their religious or non-religious conscientious beliefs".”

Azerbaijan nevertheless continues to prosecute and convict conscientious objectors for refusing military service, and in one case the Supreme Court has upheld a second conviction for repeated refusal.  Meanwhile there has been little evidence of any progress with the drafting of appropriate legislation.
European Court of Human Rights
On 17th October 2019 the European Court of Human Rights (ECtHR) issued a judgement in the case of Mushfig Mammadov and οthers v. Azerbaijan regarding five Jehovah’s Witnesses who had between 2006 and 2012 been convicted under Article 321.1 of the Criminal Code, which sets a penalty of up to two years’ imprisonment for evading military service, - this despite the fact that each had expressed willingness to perform an equivalent alternative service of a civilian nature.
Mushfig Mammedov
 had received a six month suspended sentence on 21st July 2006, having previously  been held in investigative prison from 28th April until 28th May,   A final appeal to the Supreme Court was rejected on 3rd. April 2007.   On 5th June 2008 new charges relating to that year’s call-up were brought against Mammedov; on 20th August he was placed in two months’ provisional detention; on 16th October he was found guilty and released but ordered to pay a fine equivalent to €230; an appeal was rejected by the Supreme Court on 29th December 2010. 
Samir Husneyov
 was sentenced to ten months’ imprisonment starting in January 2008. Two appeals against his conviction were turned down, but on the second occasion, on 1st May 2008 ,the Court ruled that the initial sentence had been excessive and ordered his immediate release. This decision did not however expunge his criminal record.
Farid Hasan Mammedov
 (no relation of Mushfig) had been called up in February 2006 but had applied for exemption on grounds of his religious convictions.  Nothing seems to have happened until July 2010, when having stated in writing his refusal to perform military service, he had presented himself to the recruitment office and repeated his refusal orally, following which he was sentenced to nine months’ imprisonment. This sentence was confirmed on appeal, and by the Supreme Court on 25th January, 2011.  He completed his sentence in June 2011.

Fakhraddin Mirzayev
 had been called up in March 2012, and in September was sentenced to a year’s imprisonment, a sentence again confirmed by the Appeal Court and, in June 2013 by the Supreme Court (he had meanwhile been freed under an amnesty).

Kamran Mirzayev
 had been called up in August 2012, had announced his conscientious objection and in March 2013 had been sentenced to nine months’ imprisonment.  His conviction had been upheld on appeal, and in his case the Supreme Court had ruled in February 2015 that without implementing legislation the constitutional guarantees were not valid.

The Court held that in each case there had been a violation of Article 9 of the Convention, finding that the criminal prosecutions and convictions of the applicants on account of their refusal to perform military service had stemmed from the fact that there was no alternative service system under which individuals could benefit from conscientious objector status. Thus the case  “highlights the problem of lack of legislation on alternatives to military service in Azerbaijan, noting that the enactment of such a law corresponds to the commitment entered into by Azerbaijan on its accession to the Council of Europe and stems from the Article 76 § 2 of the Azerbaijani Constitution.  The Court points out that such a situation in principle calls for legislative action by the respondent State in order to fulfil its obligations to enable the applicants and other persons in the same situation to benefit from the right to conscientious objection."
It may be observed that the judgement did not comment on the fact that the case of Mushfiq Mammedov also involved two separate convictions for the same offence, held to have been repeated in separate years.
A further ECtHR judgement on 7th October 2021 found similar violations in the cases of Emil  Mehdiyev
 and Vahid Abilov

In December 2017 and January 2018, Mehdiyev had explained his conscientious objection to military service, both orally and in writing to the Barda District Department of the State Service for Mobilisation and Conscription (SSMC),  and had requested to be assigned alternative civilian service.  He was told that this option had been suspended in 1992.  In July 2018, he was sentenced to one year’s probation.  His appeal was rejected and on 10th April 2019, the Supreme Court upheld the sentence.

Abilov presented to the Aghdam District Department of the SSMC written statements of his  conscientious objection in May 2017 and January 2018, and in March 2018 explained to an investigator from the Prosecutor’s Office his reasons for refusing military service based on his religious beliefs.  Nevertheless, in September 2018, he was sentenced to one year’s probation. The verdict was upheld on appeal and, in April 2019, by the Supreme Court.

Follow-up proposals
In August 2019, the Baku Human Rights Club published its own proposal for the text of an Alternative Service Law in a vain attempt to put the issue on the public agenda.  Their draft, inter alia specified a duration of alternative service no greater than that of military service and gave a right of appeal to those refused admission to military service.
  Likewise, in a report issued on 19th March 2021, the Baku-based Institute for Democratic Initiatives drew attention to Azerbaijan's obligation, both in international human rights law and in its pledges to the Council of Europe, to introduce a civilian alternative to military service. Lamenting that "officials are indifferent to the issue",  the Institute for Democratic Initiatives called for an Alternative Service Law to be adopted "in accordance with international standards". It said "those, who refuse to perform military service because of their beliefs, should be given a chance to engage in alternative service". It also called for those who had been arrested "in connection with the absence of such legislation and subjected to other such punishments" should be pardoned and the punishments imposed on them lifted.

Meanwhile, on 30th March 2020, Siyavush Novruzov, a senior ruling party politician, had made a brief remark to parliament, the Milli Majlis, that an Alternative Service Law should be adopted. 
Novruzov repeated this call in the Milli Majlis on 5th May 2022, according to the record of the isession. "There are people whose health allows them, but their other views do not allow them to carry weapons," he told deputies. "In the past, of course, our territories were under occupation. That's why we approached it completely differently. But after we are freed from the occupation and our territorial integrity is ensured, I think that we should also adopt a law on alternative service."  Novruzov explained to deputies that such alternative service would be carried out not in the military but in other parts of the economy, including health care. However, he proposed that the individual performing alternative civilian service serve for longer than those performing military service. "This is how he compensates for his place," he insisted.
 


In its latest report on Azerbaijan, adopted on 29 March 2023 and made public on 21 June,
 the Council of Europe's European Commission against Racism and Intolerance (ECRI) noted its continuing concern over the situation of conscientious objectors, particularly over those who had been jailed. It said the regime had taken "no further steps" since ECRI raised the issue in its 2019 report. 

ECRI reminded the regime of the Mammadov judgement, noting that its implementation was still pending. It added: "ECRI strongly encourages the authorities to consider the observations made by the Court under Article 46 of the [European] Convention [on Human Rights], which called for legislative action on civilian service as an alternative to military service in Azerbaijan."

In its response to ECRI on the initial draft of the report, Azerbaijan noted: "The working group has been established in the Milli Majlis for the purpose of drafting the law ‘On Alternative Service'."
Such moves were also indicated in the action plan/report finally submitted to the Council of Europe on 6th October 2023, and examined at the 1483rd Meeting of the Committee of Ministers, on 5th to 7th December..  With regard to individual measures, it was reported “The just satisfaction awarded by the Court was paid in full and in time. As regards the risk of repetitive prosecution, the authorities undertook to implement the necessary measures aimed at preventing any potential convictions in respect of the fourth and fifth applicants for their refusal to perform military service.  As regards the first, second and third applicants, who were born in 1983, 1984 and 1987, respectively, the authorities indicated that in accordance with the Law on Military Duty and Military Service, they are officially exempt from conscription to military service as they have reached the age limit of 35.  As a result, in compliance with the law, there is no longer any legal obligation for these individuals to perform military service.”  On general measures: “The authorities indicated that the relevant state bodies have started consultations for the purpose of drafting legislation on alternative to military service in Azerbaijan. They indicated that they would provide further information in due course.” 

The Ministers’ Deputies observed, “However, it is important that all the negative consequences of their criminal convictions are remedied, in particular, by ensuring elimination of their criminal records.  The undertaking by the authorities to prevent the repeated prosecution of the fourth and fifth applicants is to be noted with satisfaction. The authorities could be invited to inform the Committee about the measures taken in this regard.”  Regarding the general measures, they “recalled that in accordance with the Court’s case-law and the Council of Europe standards, the system of alternative service must be organised and implemented in a way that offers – both in law and in practice – an alternative to military service of a genuinely civilian nature and one which is not deterrent or punitive in character (such as the lack of military supervision over the alternative service and its adequate length). The authorities could be encouraged to draw inspiration and make full use of the technical support and expertise of the Venice Commission in this regard.”

It should be noted that no details of the claimed working group, or of the proposals being discussed have yet emerged.
Further individual cases
Meanwhile, further individual cases have continued to arise. In a number of instances, threats of prosecution do not seem to have been followed up,  For example In July 2019, Kanan and Fuad Hasanaliyev were told  that “alternative service in one of the military units” had been arranged for them.  The brothers explained that they could not perform alternative service under military control and refused to sign a document warning them that they could be liable for evading the military.  Passed fit for service, they were taken at the end of the month to a military unit where a day-long stand-off took place, the brothers repeating their refusal in the face of a series of threats.  They were eventually released, but told that the SSMC would initiate charges against them. In February 2020, they were told that their case files would be forwarded to the Prosecutor’s Office for criminal charges to be issued. They were summoned to the SSMC again in November but were not given any further information about the threatened prosecution.

Likewise, between September 2019 and June 2021 Jalal Gasimov underwent at least four medical examinations, at which he was subjected to severe psychological pressure and threats to send his case files to the Prosecutor’s Office for criminal charges to be issued because of his refusal.  It has not been reported that any prosecution was eventually initiated.

On 13th February 2020, Fakhraddin Mirzayev, first imprisoned as a conscientious objector in 2012 and one of those covered by the first EctHR decision,  was summoned to the SSMC where he was  informed that his case had been sent to the Prosecutor’s Office for criminal charges to be issued against him for his continued refusal of military service. He, too, was sent for additional medical examinations, but in the event. not summoned to the Prosecutor’s Office. In November 2020, he was declared unfit for military service and was issued a military card.
Rashad Niftaliyev, who was first threatened with criminal prosecution in 2008, was again summoned on 15th May 2020, when he underwent a medical examination. Despite oral and written statements explaining his conscientious objection to military service, officials ordered him to report for military service on 1st July 2020. The SSMC wrote to him on 23rd February 2021 alleging that he was evading military service and that if he failed to report  on 10th March 2021, measures would be taken to prosecute him.  He did not report, but no prosecution has been reported.

Sometimes the SSMC has imposed travel restrictions, including on Mirzayev and on Aslan Aliyev who first learnt of this when separately attempting to visit Georgia in April 2019.  In April 2020, Jehovah’s Witnesses estimated that ten of their members were currently suffering such restrictions.
 Despite repeated attempts, Aliyev has been unable to have the restriction lifted, but no other action has been taken against him.

Two cases in 2022, however, went beyond threats.  On 25th July – two days after his 18th birthday - Royal Karimov was forcibly handed over to the army despite telling conscription officials the police and personnel in the military unit that he could not perform military service on grounds of conscience, but was ready to perform a civilian alternative service. He was finally released on 1st November.  Then on 22nd September Seymur Mammadov was sentenced to a nine-month jail term - reduced on appeal on 12th December to a one-year suspended sentence.  On 8th June 2023, the Supreme Court rejected Mammadov’s final appeal, and it is believed that he is now contemplating bringing his case to the European Court of Human Rights.

Juvenile recruitment
In its Concluding Observations on Azerbaijan’s Report under the Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict, the Committee on the Rights of the Child stated: “Notwithstanding the State party’s statement that its legislation does not envisage the involvement of persons under the age of 18 in military service, the Committee is concerned at the lack of an express prohibition on this. Furthermore, the Committee notes that the State party’s declaration upon ratification of the Optional Protocol states that “persons, who are meeting the defined requirements of the military service, may voluntarily enter and be admitted in age of 17 the active military service of the cadets military school”, thus allowing situations in which persons under the age of 18 could be involved in armed conflict. “The Committee urges the State party to enact legislation which expressly prohibits the involvement of persons under the age of 18, including those enrolled in a military school, from being involved in military service [and to] consider withdrawing its declaration under article 3 of the Optional Protocol.”
 
Also on the issue of military schools, the Committee expressed concern “that the use of firearms is a mandatory part of the curricula in military schools [and] recommends that the State party ensure a clear prohibition on training in the use of firearms in military schools for all persons under the age of 18.”

Suggestion for the List of Issues Prior to Report
Please give details of progress with the drafting of a Law on Civilian Alternative Service, which was reported to the Committee of Ministers of the Council of Europe in October 2023.
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