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	CRC September Sessional Working Group (82nd Session)
Country name: Panama


	Appropriate pretrial detention times for children

Cluster of rights:

Right to lawful deprivation of liberty
Right to speedy trial and brevity of pretrial detention
Convention on the Rights of the Child Article 37(b) 
Convention Against Torture Article 2

Areas of concern:

[bookmark: _Ref509599856][bookmark: _Ref511739094]International law strictly limits the circumstances in which children can be placed in detention while awaiting trial or while under investigation pre-charge. Pretrial detention should only be used in exceptional circumstances, where it is necessary to ensure the child’s appearance at the court proceedings, or where the child is an immediate danger to himself/herself or others.[footnoteRef:1] Pretrial detention is only permitted as a measure of last resort and for “the shortest appropriate period of time.”[footnoteRef:2] However, there is no clarity around what is meant by an “appropriate period of time.” The Committee on the Rights of the Child, in General Comment 10, recommended that children who are detained should be formally charged within 30 days and once charged, that a final decision should be made by the court within six months.[footnoteRef:3] The Committee additionally recommended that any such detention should be reviewed regularly by a competent body[footnoteRef:4] These recommendations can and should be strengthened. [1:  Patrick Webb & William Allen Kritsonis, Controlling those Kids: Social Control and the Use of Pretrial Detention among Youth in the United States of America: National Implications, ERIC (Oct. 2006), https://eric.ed.gov/?id=ED493565. ]  [2:  G.A. Res. 44/25, Convention on the Rights of the Child, art. 37(b) (Nov. 20, 1989) [hereinafter CRC].]  [3:  Comm. on the Rights of the Child, General Comment 10: Children's Rights in Juvenile Justice, § 80, U.N. Doc. CRC/C/GC/10 (Apr. 25, 2007) [hereinafter CRC General Comment 10].]  [4:  Id. ¶ 83 (specifying that regular review is “preferably every two weeks”).] 


[bookmark: _Ref509596657][bookmark: _Ref509598336]Defendants in pretrial detention are more likely to be abused, mistreated and tortured,[footnoteRef:5] and children are particularly vulnerable. In many countries, the lack of adequate facilities, food and sanitation, insufficient access to education and training, and compromised contact with family and friends makes even short periods of time in pretrial detention traumatic for children. Detention has been shown to significantly increase the risk of depression, suicide, school drop-out, and drug use among children.[footnoteRef:6] Unfortunately, in many countries the majority of children in detention are awaiting trial and may spend months or years behind bars before having their cases resolved. Even in jurisdictions that have successfully implemented alternatives to detention, children still spend months or years in pretrial detention, often longer than any sentence they might receive on conviction. It is reportedly common for children to receive conditional release or diversion after months of pretrial detention[footnoteRef:7]. This means that the most significant time spent deprived of liberty is while awaiting trial, when children are ostensibly presumed innocent. [5:  Moritz Birk et. al., Pretrial Detention and Torture: Why Pretrial Detainees Face the Greatest Risk, 27, OPEN SOC’Y FOUND. (2011)), https://www.opensocietyfoundations.org/sites/default/files/pretrial-detention-and-torture-06222011.pdf. ]  [6:  Barry Holman & Jason Ziedenberg. The Dangers of Detention: The Impact of Incarcerating Youth in Detention and Other Secure Facilities, 3–10, JUST. POL’Y INST. (Nov. 28, 2006), http://www.justicepolicy.org/images/upload/06-11_rep_dangersofdetention_jj.pdf. ]  [7:  E.g., Diagnóstico del Sistema de Justicia Para Adolescentes del Estado de Chihuahua: “Buenas Prácticas para las Alternativas a la Detención”, 8–10, JUSTICIA JUVENIL INT’L (Sept. 2017) https://jjimexico.org/projects/chihuahua [hereinafter Diagnóstico 2017].] 


The 2018 report “Children in Pretrial Detention: Promoting Stronger International Time Limits” is the first study of how long countries allow children to be detained awaiting trial. Looking at the legal limits in 118 countries, the report found that 26% of countries have no time limit and 40% of countries allow exceptions to their time limit, risking indefinite detention. However, the length of time that children actually spend in detention awaiting trial is data that countries have not be collecting or reporting. 


The Children in Pretrial Detention: Promoting Stronger International Time Limits report serves as a baseline for the Committee to expand on country practices regarding times of pretrial detention of children. 
[bookmark: _4g83oi30h3up]

Methodology:

This alternative report is based on the Children in Pretrial Detention report on pretrial detention times of 119 CRC State parties.[footnoteRef:8] Such report was conducted by reviewing the respective current statutes or court rules in force at the time that the data was collected.  [8:  Additional methodological information available in Children in Pretrial Detention: Promoting Stronger International Time Limits, i, May, 2018 (available at https:jjimexico.org/ptd-report/)] 

In defining the statutory time period of pretrial detention, when possible, the report applied the statutory maximum for pretrial detention based on the time allowed in detention from arrest until a sentence was established. However, varying jurisdictions defined pretrial detention differently or set limits based on alternative procedural milestones. Where the statute did not provide a length of days or it was unclear, the number of days was based on the national law’s definition of pretrial detention. 

Most jurisdictions did not indicate any time limit for children in pretrial detention pending appeals. For the sake of uniformity, only limits based on pretrial detention before the first adjudication were used. State practices are unclear when a case is appealed, and the child is in pretrial detention, such as if the clock is suspended or if the time limit still applies. 






Panama

	Panama has a blanket limit applying to all youth with a time limit of 2 months of juvenile pretrial detention. Pretrial detention can be extended by 1 month in the case of an appeal. Precautionary measures may be extended by 2 months but only if they do not involve a deprivation of liberty.

	Statute Citation
	Artículo 58. Casos en que procede la detención provisional. 
En los casos en que la conducta infractora investigada constituya homicidio doloso, violación, secuestro, robo, terrorismo o tráfico de drogas, y haya necesidad comprobada de aplicar una medida cautelar, el fiscal de adolescentes podrá decretar la detención provisional. 

Article 58. Cases in which the provisional arrest proceeds.
In cases where the infringing conduct investigated constitutes intentional homicide, rape, kidnapping, robbery, terrorism or drug trafficking, and there is a proven need to apply a precautionary measure, the juvenile prosecutor may order provisional detention.

Artículo 62. Duración máxima de las medidas. 
Las medidas cautelares podrán ser decretadas hasta por dos meses de duración. Vencido este plazo, sólo podrán ser prorrogadas por el juez de la causa, mediante resolución motivada, hasta por un máximo de dos meses, si se trata de una medida que no implica privación de libertad. 

Article 62. Maximum duration of the measures. 
The precautionary measures may be decreed for up to two months. Upon expiration of this period, they may only be extended by the judge of the case, by reasoned resolution, up to a maximum of two months, if it is a measure that does not imply deprivation of liberty.

Artículo 63. Prórrogas de las medidas cautelares que implican privación de libertad. 
Las medidas cautelares que implican la privación de libertad, sólo podrán ser decretadas hasta por un máximo de dos meses y no admiten prórroga. Al vencimiento de este término, si no hay sentencia condenatoria de primera instancia, la medida cesa de pleno derecho,. y el juez debe decretar la libertad de los detenidos provisionalmente. 
Si hay sentencia condenatoria de primera instancia que ha sido apelada por el adolescente, el Tribunal Superior de Niñez y Adolescencia podrá disponer, por una sola vez, que se prorrogue la medida por el tiempo que necesite para pronunciar su fallo, el cual no podrá exceder, en ningún caso, el término de un mes. 

Article 63. Prorogations of precautionary measures that imply deprivation of liberty.
The precautionary measures that imply the deprivation of liberty, can only be decreed up to a maximum of two months and do not admit prorogation. Upon the expiration of this term, if there is no conviction of first instance, the measure ceases as of right, and the judge must order the release of those provisionally detained.
If there is a conviction of first instance that has been appealed by the adolescent, the Superior Court of Childhood and Adolescence may order, for only once, that the measure be extended for the time it needs to pronounce its judgment, which may not exceed, in no case, the term of one month.

Ley No. 40, 26 Aug. 1999, Del Regimen Especial de responsibilidad Penal para la Adolescencia [Regarding the Special Penal Code for Juveniles] tit. III, ch. II, arts. 58-62), http://www.ilo.org/dyn/natlex/docs/ELECTRONIC/83733/92690/F334348830/PAN83733.pdf

	Recommended changes to statutory limit according to international law:
	· JJAI recommends that Panama starts working towards a 30-day maximum for children detained while awaiting trial. 
· The use of extending the time should be more clearly limited. JJAI recommends that pretrial detention should only be allowed to be extended once by a judge for up to 30 more days based upon the procedural needs of the case. It should be defined by the statute the specific possible needs for extending the pretrial detention period. 
· Children who are in detention for the statutory maximum number of days should be placed in supervised release immediately and not re-detained for the same offense.

	Additional Information on the country
	· Minimum age of criminal responsibility is 12 years. 
· Conditions of juvenile detention are very poor and there is a lack of adequate investigation into the condition of the facilities.
[bookmark: OLE_LINK1]Convention on the Rights of the Child, Concluding Observations: on the Combined Fifth and Sixth Periodic Reports of Panama, ¶ 74–76, U.N. Doc. CRC/C/PAN/CO/5-6 (Feb. 28, 2018), https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CRC%2fC%2fPAN%2fCO%2f5-6&Lang=en


	Questions for the state party related to child pretrial detention time limits:
	· Data on the average time children actually spend in pretrial detention.
· Data on the number of children who spend longer than the maximum time in pretrial detention.
· Data on duration of pretrial detention as it varies by race, gender, religion or other relevant characteristics.
· Data on efforts to reduce the length of pretrial detention and expedite cases.
· Information on how appeals and other challenges affect duration of pretrial detention.

	Link to Global Study
	
https://jjimexico.org/ptd-report/








image1.jpg




