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The subject matter is concerning the following provisions of the ICESCR:

Respect and ensure the rights without discrimination

(Arts. 2 (2))
JFOR gives some information about victims of Japanese military sexual slavery, euphemistically referred to as “comfort women” in World WarⅡ. JFOR thinks of this issue as a Serious Violation of International Humanitarian Law and the most typical case of cruel sexual and racial discrimination.
Surviving victims of Japanese military sexual slavery have not yet been able to find the key to legal redress. 234 women were certified to be former comfort woman by Korean government in 1993, but tow survivors passed away result from chronic illness and old age in March, 2012 and only 61 victims survives in South Korea at that time.

· Concluding observations of the Committee on Economic, Social and Cultural Rights: JAPAN  E/C.12/1/Add.67  (24 September 2001)
· Paragraph 53
53. The Committee strongly recommends that the State party find an appropriate arrangement, in consultation with the organizations representing the “comfort women”, on ways and means to compensate the victims in a manner that will meet their expectations, before it is too late to do so.
The Japanese Government’s report and our recommendations for questions to Japan:

· Government’s report:
I. Responses to the previous concluding observations
1.
The Government of Japan conveys its responses to each paragraph of the concluding observations (E/C.12/1/Add.67) adopted by the Committee on Economic, Cultural and Social Rights on 30 August 2001 (those relating to “Suggestions and Recommendations”) as follows.
·  Paragraph 53
93.
Since the ICESCR does not apply to issues that occurred before Japan ratified the Covenant in 1979, it is not appropriate for the “comfort women” issue to be brought up in the review of the country report.

94.
Responding with this caveat, the Government of Japan submits that it conducted with the utmost rigor a study of the “comfort women” issue, which included a fact-finding survey among former “comfort women”, between December 1991 and August 1993, and released the findings in August 1993. Upon the release of the findings, then Chief Cabinet Secretary Yohei Kono issued a statement that recognized the issue of “comfort women” as one that “severely injured the honor and dignity of many women”, and extended the Government’s “sincere apologies and remorse”. The views expressed in this statement have reflected the fundamental and consistent position of the Government of Japan ever since.

95.
The Government has been dealing with the problems of reparations, property, and claims concerning the Second World War, including the issue of “comfort women”, in good faith in accordance with the San Francisco Peace Treaty, bilateral peace treaties, and other relevant treaties. In this way, issues concerning the War have been legally settled with the countries that are parties to those treaties.

96.
In accordance with the aforementioned position, the Government of Japan, together with the people of Japan, thoroughly discussed what could be done about this issue and jointly established the Asian Women’s Fund in July 1995 to facilitate practical support for former comfort women who had by then reached advanced ages. The Fund, which is based on the results of the aforementioned study, provided atonement money, medical and welfare support, etc to former “comfort women”. The government made a major effort to support the fund, contributing 4.8 billion yen from the national budget to the Fund until its dissolution in March, 2007. Facts about the comfort women and the activities of the Fund are fully disclosed to the public through the Fund’s website (http://www.awf.or.jp). These records can also be accessed at the website of the Japan Center for Asian Historical Records (http://www.jacar.go.jp). In addition, the Government of Japan delivered a letter of apology from the Prime Minister to the former comfort women through the Asian Women’s Fund.

97.
The Government of Japan will continue its efforts to promote awareness of the sympathy of the people of Japan represented by the activities of the Asian Women’s Fund. Carrying on the intentions of the fund, the Government will actively engage in projects related to the honor and dignity of Asian women, including providing care to former comfort women.

· Relating information
· Relating to the Para.93 of the report by state party of Japan

The government of Japan states that the committee should not apply this issue because it occurred before Japan ratified the Covenant in 1979 (Para. 93). However, JFOR think it is not only the past issue but it is also the present problem because of the issue had been recognized officially after a question done by Mr. Motooka a member of the House of Councilors in the Japanese Diet on 6 June 1990, and a member of the government denied the fact of direct commitment by government to the issue at that time. So this issue should be treated as a present issue that has never been discussed in the processes of establishment of the San Francisco Peace Treaty, bilateral peace treaties, and other relevant treaties before 1990. And even now Japanese government has never acknowledged the legal responsibility and many of surviving victims have never restored their human dignity and have never received any official compensation. 
  The United Nation Security Council adopted resolution 1325 on October 31, 2000. The resolution emphasizes the responsibility of all States to put an end to impunity and to prosecute those responsible for genocide, crimes against humanity, and war crimes including those relating to sexual and other violence against women and girls, and in this regard stresses the need to exclude these crimes, where feasible from amnesty provisions (the resolution para. 11 ) 
. 
The House of Representatives of USA adopted the House Resolution 121
 on July 30, 2007. It emphasizes that the Government of Japan should formally acknowledge, apologize, and accept historical responsibility in a clear and unequivocal manner for its Imperial Armed Forces' coercion of young women into sexual slavery, known to the world as "comfort women". 
On December 13, 2007 the European Parliament adopted Resolution B60525/2007. The resolution urged the government of Japan to “formally acknowledge, apologize and accept historical and legal responsibility in a clear and unequivocal manner for its Imperial Armed Force’s coercion of young women into sexual slavery” and to “implement effective administrative mechanisms to provide reparations to all surviving victims of the comfort women system and the families of deceased victims
.” 

The lower house of the Dutch Parliament also joined the movement, unanimously passing a motion on November 20, 2007 urging the government of Japan to financially compensate the women forced into sex slavery during World War II. Canada’s lower house also unanimously approved a draft motion on November 28, 2007 that urged the Japanese government to make a “formal and sincere apology”. The motion called on the Japanese government to “take full responsibility for the involvement of the Japanese Imperial Forces in the system of forced prostitution, including through a formal and sincere apology expressed in the Diet to all those who were victims; and to continue to address with those affected in a spirit of reconciliation.
” The Diet of the Republic of Korea adopted resolution on October 27, 2008. Taiwan legislature also adopted a resolution on November 5, 2008. 
· Relating to the Para.96 and 97 of the report by state party of Japan

All of these resolutions above have been ratified after dissolution of the Asian Women’s Fund in March, 2007. The Fund (1995-2007) was established to be one of the solutions of this issue with practical support for surviving victims by Japanese government and part of Japanese people. But ratification of these many resolutions over the world means that supports of the Fund are quite insufficient for to restore dignity of surviving victims and to implement effective mechanisms to provide reparations to them.
· Relating to the Para.95 of the report by state party of Japan
On August 30, 2011, the Constitutional Court of South Korea judged that it is unconstitutional that the Korean government has not endeavored to negotiate with the Japanese government to acknowledge the individual rights of former “comfort women” to make a claim for compensation. The judgment urged the Korean government to negotiate with the government of Japan in respect of the 1965 Agreement on the Settlement of Problems Concerning Property and Claims Between Japan and South Korea, whether or not the provisions of the agreement included the claims made by or on behalf of individuals for the inhumane treatment they suffered during the period of Japanese colonial rule in Korea. 
And the Ministry of Foreign Affairs of South Korea proposed the official consultation to the government of Japan for the postwar compensation on 15 September, 2011. The proposal was based on the provision of the Art.3 of the 1965 Agreement that the dispute about interpretation or implementation of the Agreement should be settled by means of the diplomacy of two countries, if the countries could not settle the dispute they should entrust to the committee of arbitration composed of the members of two countries. But the government of Japan has rejected the proposal of consultation.
Ten cases brought by former “comfort women” have been tried in the Japanese courts since 1991, but all have resulted in the dismissal of their final appeals. The recent case brought by eight Chinese former “comfort women”, claiming compensation against the government of Japan, resulted in the dismissal of their final appeals in the Supreme Court on April 28, 2010. 
Most judgments stated that either (i) the entitlement of human rights violation victims to claim compensation has been renounced by bilateral treaties (Para. 95), or (ii) individual victims do not have the right to claim against states under international law. 

In relation to point (i), Japan is engaged in ongoing disputes with South Korea and the People’s Republic of China on the matter. Contrary to Japan’s assertions, the 1965 Agreement on the Settlement of Problems Concerning Property and Claims Between Japan and South Korea does not and was never intended to cover claims made by or on behalf of individuals for inhumane treatment suffered during the period of Japanese colonial rule in Korea. The “property, rights and interests” mentioned in Article 2 are defined as “substantial rights which are recognized under law to be of property value.” As comfort women’s claims are equivalent to claims in tort, they cannot be said to have property value. It is quite clear from the outline of claims presented by the Korean representative to Japan that nothing in the negotiations concerns violations of individual rights resulting from breaches of international law or customary norms of international law.

Additionally, Article 5 of the Joint Communiqué signed between Japan and the People’s Republic of China in 1972 renounces only Chinese demands for war reparations from Japan. Renunciation of the demands of the Chinese contracting party is stipulated in the text, but there is no reference to any demands by Chinese nationals. 

In relation to point (ii), it must be said that this view lacks legal grounds as a general interpretation of international law. The normal rule of majority in a legal system is that when procedural rules change, the parties involved must accept the procedure at the time they appear before a tribunal. We must note the emerging international-level consensus of the right to an effective remedy as set out in Article 8 of the Universal Declaration of Human Rights, which states: “Everyone has the right to an effective remedy by the competent national tribunals for acts violating the fundamental rights granted him by the constitution or by the law.” It must be thought that the drafters were aware of issues concerning customary international law, and in particular the resolution of the General Assembly adhering to the principles of the Nuremberg Charter, and hence to an appreciation that the law included international norms. 

· Recommended questions to the State party of Japan:

1. 　　What practical measures did the governing party of Japan take to find an appropriate arrangement, in consultation with the organizations representing the “comfort women”, on ways and means to compensate the victims in a manner that will meet their expectations after the dissolution of the Asian Women’s Fund in March 2007?
2. 　　Did the bilateral agreement with South Korea in 1965 discuss the claims made by or on behalf of individuals regarding their inhumane treatment suffered during the period of Japanese colonial rule in Korea?  
3. 　　Why does not the government of Japan accept the proposal of the official consultation done by the Ministry of Foreign Affairs of South Korea on 15 September, 2011, in good faith? The Art.3 of the 1965 Agreement provides the dispute about interpretation or implementation of the Agreement should be settled by means of the diplomacy of two countries, if the countries could not settle the dispute they should entrust to the committee of arbitration composed of the members of two countries.
� President of Tenri Research Institute of International Human Rights Law, Lecture of International Center for Regional Studies (ICRS) of Tenri University.


Address: Sekimoto office of Tenri University, 1050 Somanouchi Tenri Nara 632-8510 JAPAN Tel.+81-(0)743-63-8362 Fax. +81-(0)743-63-9077; E-mail: sekimoto@sta.tenri-u.ac.jp


� UN Doc. S/RES/1325(2000) para. 11.


� H.RES.121.


� Jeeyoung Choi, Comfort Women: Japan's Unpaid Reparations, http://afp.google.com/article/ALeqM5g2W6b2AKn18yWn-ZEnS9YdknaDBg 


� Ibid,.





PAGE  
1

