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ALTERNATIVE REPORT
APPLICATION OF THE CIVIL AND POLITICAL RIGHTS INTERNATIONAL PACT. 

To be presented to the United Nations’ Human Rights Committee

in its 89th period of sessions. New York, March 2007.

CLADEM – Chile Liaison

I. WOMEN’S RIGHT TO NON-DISCRIMINATION.


Article 2 of the Civil and Political Rights International Pact

CONCLUDING OBSERVATIONS OF THE HUMAN RIGHTS COMMITTEE. 30/03/99
.

D. Principal areas of concern and recommendations

8. The Committee is deeply concerned by the enclaves of power retained by members of the former military regime. The powers accorded to the Senate to block initiatives adopted by the Congress and the powers exercised by the National Security Council, which exist alongside the Government, are incompatible with article 25 of the Covenant. The composition of the Senate also impedes legal reforms that would enable the State party to comply more fully with its Covenant obligations. 

9. The wide jurisdiction of the military courts to deal with all the cases involving prosecution of military personnel and their power to conclude cases that began in the civilian courts contribute to the impunity which such personnel enjoy against punishment for serious human rights violations. Furthermore, the continuing jurisdiction of Chilean military courts to try civilians does not comply with article 14 of the Covenant. Therefore: 

The Committee recommends that the law be amended so as to restrict the jurisdiction of the military courts to trial only of military personnel charged with offences of an exclusively military nature. 

10. The Committee is deeply concerned by persistent complaints of torture and excessive use of force by police and other security personnel, some of which were confirmed in the State party's report, as well as by the lack of independent mechanisms to investigate such complaints. The sole possibility of resort to court action cannot serve as a substitute for such mechanisms. Therefore: 

The Committee recommends that the State party establish an independent body with authority to receive and investigate all complaints of excessive use of force and other abuses of power by the police and other security forces. 

23. The Committee is concerned by the lack of comprehensive legislation that would prohibit discrimination in the public and private spheres, such as employment and housing. Under article 2, paragraph 3, and article 26 of the Covenant, the State party is under a duty to protect persons against such discrimination. Therefore: 

Legislation should be enacted to prohibit discrimination and provide an effective remedy to those whose right not to be discriminated against is violated. The Committee also recommends the establishment of a national defender of human rights or other effective agency to monitor the implementation of anti-discrimination legislation. 

Alternative Report

In Chile, the Civil and Political Rights in general enjoy protection through legal norms. The Chilean Constitution of 1980, in its Chapter III “About the Constitutional Rights and Duties”, contains in its Article 19 the catalog of Fundamental Rights and Guarantees of the Human Person and contemplates safety norms, indispensable for its effective realization. Numeral 1 ensures to all persons the right to life. 

The instrument of juridical shelter of the Fundamental Rights in Internal Law is the protection action called Protection Recourse, established constitutionally to impugn arbitrary or illegal actions or omissions that deprive, disturb or threaten the legitimate exercise of the rights established in Article 19 of the Constitution.
 However, the Protection Recourse is not ideal in order to protect and demand the Fundamental Rights, because it possesses substantial limitations, from different points of view:
In the first place, the most important concrete instrument for the protection of the Constitutional Guarantees, the Protection Recourse, is limited only to the sheltering of certain rights. Article 19 contemplates a catalog of Economic, Social and Cultural Rights
 as well as Civil and Political Rights. Of these, the ones that have effective protection by means of the Protection Recourse are the ones contemplated in numerals 1st, the Right to Life and Physical and Psychological Integrity; 2nd, Guarantee of Equality before the Law
; 3rd section 4, the Right to Due Process, but only regarding the Natural Judge Guarantee; 4th, Respect and Protection for the Public and Private Life and the Honor of the Person and the Family; 5th, Inviolability of Home and of all forms of private communication; 6th, Freedom of Conscience and Belief; 12th, Freedom of Opinion and Information; 13th, Freedom of Reunion; 15th, Freedom of Association. Therefore, although it protects important Fundamental Rights, the Civil and Political Rights such as the Equal Distribution of Taxes and Public Charges and the Right to the Protection of the Family, which is not even contemplated in the catalog of the Fundamental Rights, are deprived of Constitutional protection.
Furthermore, the protection of the rights listed in Article 20 is expressly limited by the very same Constitutional norm. For example, the Right to Live in a Pollution-Free Environment, is only protected by the Protection Recourse when “it is affected by an arbitrary and illegal act imputable to a specific authority or person.” Therefore, for example, the damages to health caused by the high atmospheric pollution that affects the cities of the country and which origin cannot be attributed to a specific act of an authority or person, are not included in the sheltering scope of the Protection Recourse.
On the other hand, the recourse’s procedure is regulated by a Supreme Court ruling of 1992 arrived at with the participation of all its branches
, regarding the filing of the Protection Recourse, issued in use of the Economic Faculties,
 which contravenes the Constitutional Norm of Article 74, which reserves the norms on judicial processes for the Constitutional Organic Law, which requires a large majority in Congress for its issuance and additionally violates the directive N° 26 of Article 19, which guarantees the persons that “the safety of the legal precepts that by mandate of the Constitution regulate or complement the guarantees established by it…… shall not affect the rights in their essence or impose conditions, taxes or requisites that impede their free exercise”.

Finally, the Supreme Court ruling of 1992 arrived at with the participation of all its branches imposes admissibility requirements that the Constitution did not consider and that restrict exercise of the action. For starters, for its interposition it is required to accredit a legitimate interest of the affected party. Additionally, numerous national jurisprudence has indicated that it cannot go against judicial resolutions, not even those dictated in procedures arising from the courts’ disciplinary and economic faculties.
 Furthermore, it establishes a final prescription date for the action of 15 days, counted as of the infraction, which is contrary to the Law, since this is about rights that essentially do not prescribe. 
Regarding the Personal Freedom and Individual Safety guarantee, it is expressly protected by the Sheltering Recourse
, which also possesses shortcomings. For example, the appealing term of the recourse is barely 24 hours. 

On the other hand, in relation to the possibilities of juridical and technical defense of the Fundamental Rights of Persons in Chile, although the Penal Public Ombudsman Office has been recently created as a free defense Public Service, the Office only has faculties to defend the rights of persons that have been formalized
 in the context of a penal procedure filed against them, therefore the scope of the Defense of Rights refers only to the Penal Defense and consequently, there is no organ that can specifically represent and defend the Human Rights of the Citizens.
Actually, the so-called “Citizen Defender” created by Presidential Decree and published in the Official Gazette on July 26, 2001, is a Presidential Advisory Commission for the Protection of the Rights of Persons, which was initially presented as a Ministry, but which today depends on the General Secretariat of the Presidency of the Republic Ministry, and has a staff of nine advisors and one Executive Secretary, and consequently has nothing to do with the Citizen Defender or Ombudsman, which was picked up for the first time by the Swedish Constitution of 1809, as a representative of Parliament to control the activity of the Administration and the Jurisdictional Organs, watching for the respect for the law and the protection of the public freedoms. This institution is currently operating in over 90 countries around the world. 
In the penal justice environment as such, the recent Reform of the Procedural Penal System, with a bias that guarantees more than the inquisitive procedure in force until not so long ago left, however, virtually in force all the penal procedure norms of the Military Justice in Times of Peace, which, if it already affected before the guarantee of an impartial trial, now more than ever it supports an intensely inquisitive and secret system, already overcome by the new penal procedural system, additionally affecting the fundamental guarantee of Equality before the Law. 

II. THE RIGHT OF WOMEN DEPRIVED OF LIBERTY TO A DIGNIFIED TREATMENT. ARTICLE 10 OF THE CIVIL AND POLITICAL RIGHTS INTERNATIONAL PACT.
CONCLUDING OBSERVATIONS OF THE HUMAN RIGHTS COMMITTEE. 30/03/99.

14. The Committee is concerned by the conditions in Chilean prisons and places of detention and by reports of discrimination amongst inmates. Therefore: 

The Committee recommends the establishment of institutionalized mechanisms for monitoring conditions in prisons, so as to ensure compliance with article 10 of the Covenant, and for investigating complaints by inmates. 

ALTERNATIVE REPORT

The Chilean Penitentiary System is regulated by Supreme Decree N° 518 dated May 22, 1998, which sets forth the Penitentiary Regulations. The General Principles in which the system is based are: Social Reinsertion as an end,
 the Legality Principle,
 the Equality Principle,
 the Principle of No Arbitrary Discrimination in the treatment,
 and Article 6 of the Decree, which contemplates other Fundamental Rights such as Life, Integrity and Health, Intimacy and Ideological Freedom for the male and female inmates.
 
The system contemplates two types of regimes: Open, for those persons serving alternative measures to confinement and Closed, for persons deprived of liberty or that spend the night in penal centers as Arrested persons, Prosecuted persons, as per the former nomenclature of the previous penal system, Indicted, as per the new penal system and Condemned. The following chart shows the inmate population in the closed system:

	Population
	Men
	Women
	Total

	
	Adults
	Minors
	Total
	Adults
	Minors
	Total
	Nov.
	%

	Arrested
	222
	4
	226
	18
	0
	18
	244
	0.3%

	Prosecuted
	3,693
	0
	3,693
	160
	0
	161
	3,853
	5.4%

	Indicted
	6,995
	220
	7,215
	698
	8
	706
	7,921
	11.0%

	Condemned
	26,129
	76
	26,205
	1,690
	3
	1,693
	27,898
	38.8%

	Total 
	37,039
	300
	37,339
	2,566
	11
	2,577
	39,916
	55.5%


The penitentiary establishments can be:

· Preventive Detention Center: aimed at the male population, arrested, prosecuted or indicted, PDC;

· Penitentiary Compliance Center: aimed at the condemned male population, PCC;

· Female Penitentiary Center: aimed at women arrested, prosecuted, indicted and condemned, FPC.

However, throughout the country there are only six female penitentiary centers, therefore more than half of the female penal inmates is serving prison terms in Female Sections within the Preventive Detention Centers and Penitentiary Compliance Centers, aimed at the male inmates. 

In general, the living conditions of the inmates in Chile suffer serious deficiencies. In a report elaborated by a Guarantee Judge, Magistrate Daniel Urrutia, during an extraordinary visit performed on the evening of June 22, 2006, to the Preventive Detention Center Santiago Sur, which holds 5,700 inmates, he verified that more than 80 inmates were sleeping in the open, sheltered by cartons, blankets and plastic covers and under unhealthy conditions. The magistrate additionally reported that during his visit it was insistently suggested by those in charge at the penal center that he should not go into the mentioned sector. 

Based on his observations, the Magistrate immediately requested the Chilean Gendarmerie to “…cease the situation by which the inmates of the PDC Sur sleep out in the open without a roof over their heads to shelter them in a dignified manner…” setting a term of five days for compliance with this measure. However, the Santiago Court of Appeals suspended the term set by the Magistrate, after asking for a report on the events, whilst the National Director of Gendarmerie attributed the problem to a once-only situation and to lack of resources.
In July 2006, the Judicial District Attorney of the Supreme Court, Mónica Maldonado Croquevielle, submitted to the Ministry of Justice a report related to the situation of jails at the national level, in which she revealed serious situations of Human Rights violations of the inmates in the country’s penal establishments. 

In spite of the repeated denial to make public the District Attorney’s opinion on the part of the Ministry of Justice, the press let it be known that the report had informed about the existence of violations of the inmates’ Human Rights, such as their being affected by extreme conditions of overcrowding, a scarce schedule for outings from the cells and feeding hours, excess of isolation for security reasons and restrictions to family visits. 

The overpopulation of some penal centers forces the inmates to sleep in the centers’ hallways, without a space to keep their belongings, something that additionally causes frequent fights and disputes among the inmates and high rates of depression and health problems. These circumstances impede the minimum conditions of dignity that would allow the inmates’ rehabilitation. The same document addresses the serious non-existence of social and labor reinsertion plans, with which, it points out, it is practically impossible to break the vicious circle of delinquency and to comply with the main target of rehabilitation of the penalty. 
A study elaborated by CLADEM Chile in October 2006 determined that the rights of women deprived of liberty are seriously violated, in particular:

1) The right to penitentiary treatment for social reinsertion or insertion.
Although the regulations declare as the objective of the penitentiary treatment the social reinsertion through training workshops, recreation and cultural programs, etc., the truth is that reality demonstrates the impossibility of accessing that objective: overcrowding in the jails is alarming, as shown in the chart below, which indicates the prisons with larger overpopulations in Chile
:
	Penal unit
	Real capacity
	Penal population
	Overpopulation

	PDC Limache
	54
	252
	198 (367%)

	PDC Rancagua
	250
	933
	683 (273%)

	PDC Castro
	48
	172
	124 (258%)

	PDC Buin
	70
	244
	174 (249%)

	PDC Puente Alto
	560
	1,709
	1,149 (205%)

	PDC Melipilla
	60
	177
	117 (195%)

	PDC San Miguel
	711
	1,910
	1,119 (169%)

	PDC Santiago Sur
	2,400
	5,154
	2,754 (115%)

	PDC Concepción
	950
	1,900
	950 (100%)


In Chile there are more than 100 jails designed to make available 22,000 spaces, which means that there is a deficit of some 16,000 spaces. The Chilean penitentiary system is not prepared for this increase and is currently collapsed. The overcrowding level, according to the experts, is around 60%. The program of prison concessions will provide the system with 16,000 new spaces, but with the current growth rate of the penal population around 6.5%, it can be foreseen that there will be overcrowding in the next 8 to 9 years. 
Overcrowding is a sort of “second punishment” over the one already determined by the Justice and turns jails into “crime schools”. The primary inmate, without prior delinquent influence, confronts the learning of patterns derived from conducts that he must accept as normal and more often than not, must assume as his own. 

This situation is no different for the female inmates, as shown by the following examples: in 1999 the Rancagua Female Penitentiary Center had a population of 55 women; its capacity was 22 persons, which meant a deficit of 150%. Likewise, the Female Penitentiary Center of Santiago, which houses the largest amount of women in Chile, in 1999 had a population of 623 women, and its capacity was only 180 persons, representing a deficit of 246%. This situation, aside from attempting against the minimal conditions that a female inmate should enjoy, generates deterioration in the quality of the services, security deficiencies and precarious hygiene conditions, with the inmates facing undignified living conditions on a daily basis. 
2) The right of the family or whoever the inmates determine, to be informed of their internment or transfer of penitentiary establishment and the Right to maintain contact with the family on an ongoing and periodic way.
The women arrested and deprived of liberty suffer bad treatment from state agents in their establishments, denial or restriction of communication with their family and lawyers, and are usually retained next to men, since in many prisons there are no separate sectors for men and women. 

In the implementation itself of the right to visit, attempt is made against basic rights of the inmates’ family members by performing denigrating body revisions. Thus, women must undress in front of female Chilean Gendarmerie officers and many times they are forced to bend over so their vaginas and/or anuses can be checked. 
Vis-à-vis a Protection Recourse filed by a woman that during a visit, whilst she was forced to undress, had suffered the insertion of a finger by a female officer in her anus, the Chilean Gendarmerie justified said practice before the Court of Appeals of Santiago stating that: “unfortunately they are in the obligation and need of performing all sorts of prevention measures for conducts that might alter the internal regime of any penitentiary establishment (…) which translates, in the long run, into actions that may result eventually unpleasant or uncomfortable not only for he/she who suffers them, but also for the officer who, likewise, is compelled to execute them” adding that “consequently, and in relation to the aforementioned recourse, it is no way possible to comprehend that any Constitutional guarantee has been infringed on against a specific person, since, on the one hand, the rights of all the persons that go, for different reasons, to a penitentiary establishment, cannot be violated for the interests of a particular person, requiring for this that each one subject themselves, in benefit of all, to the measures that allow offering minimal levels of security.”
The Court finally accepted the Protection Recourse, indicating expressly that “…that same deed, anal insertion or not, must be considered a violation or serious attack against the personality and entails a serious moral alteration that affects the psychological health of whoever suffers it” and that “…therefore, such exception technique cannot be accepted before anybody that wishes to visit an inmate, no matter how dangerous the latter may be; the act itself is contrary to the essential principles that safeguard the human person, and if there is danger that the prison authorities wish to avoid, then they should seek other civilized means to prevent it and, if these do not exist, it is worth running the risk and not trampling on the right of all persons to their physical and psychological integrity and to the free disposition of themselves.”
3) The right to health through the infirmary section and/or physician available at the establishment
Regarding medical attention of the female inmates, it is inadequate, there are not sufficient and appropriate spaces for the medical attention of pregnant and breastfeeding women, who lack facilities where gynecologic and obstetric examinations can be performed.

Furthermore, the abuse of tranquilizers that are excessively prescribed is common, considering the acute depression of female inmates, most of them victims of violence and sexual abuse in their childhood and adolescence and particularly sensitive to the problem of abandoned children. Aside from the delays in the health attention and the scarcity of adequate medicines, women suffer discrimination at hospitals.
4) The right to information, exercised by means of reading books, newspapers, magazines, or through radios and TV sets of the establishment or their own and especially access to information material on their rights and duties.
Regarding the communication of women with the outside world, they are allowed the use of television and other means of communication, without a selection policy of educational programs instead of soap operas, or sensationalist or violent programs. In the libraries we find fashion magazines or those that educate on ways to have sex. In short, discrimination towards women is manifested through the fact that they are considered intellectually inferior. 
5) The right to communicate with their defense attorney.
In relation to access to the defense, in the case of prosecuted, indicted and condemned women, the qualitative and quantitative deficiency in the juridical attention is noticeable. Taking into account their economic position, the great majority does not possess sufficient economic means and the attention of the public defenders is insufficient. Additionally, there are restrictions, especially in the attention of women arrested for drug trafficking and the percentage of women arrested for this cause is high. 
6) The right to have contact of greater intimacy that may include the exercise of sexuality within a reserved and dignified space, with her stable partner or with someone with whom she has an intimate relationship.
In relation to the intimate visits there are serious deficiencies. Few are the country’s penal centers that have intimate and adequate spaces where the inmates can receive their partners. In the majority of prison establishments the inmates must have sex in the same spaces in which the other inmates are receiving their visits, improvising measures that provide an apparent intimacy.

In the case of women, the situation is even worse since they are forbidden to have sex with their partners, except for two pilot programs: one implemented in the Concepción prison and the Venus Program, implemented in the Santiago Penitentiary Center. In the case of the Venus Program, to access it a number of requirements must be complied with, such as being condemned, having a stable partner, good behavior and not being a carrier of sexually transmitted diseases. In this sense there is a clear discrimination in the treatment, since for men, even in the worst conditions, the right is exercised, whilst in the case of women it is denied, and even in the two pilot programs that are being implemented, this right is subject to maintaining good behavior. 
7) The right of pregnant women and/or with children to special measures that satisfy their maternity and child care, health attention and food needs, in special sections away from the rest of the population,
Authorizing the under legal age male and female children to remain with their mothers makes life less depressing for the women deprived of liberty, since they do not feel the anxiety of feeling abandoned, but it also has negative effects on the children. If the child remains in jail with his/her mother, he/she is as deprived of liberty as she is and he is growing up in a violent and oppressing environment. 
This specific problem of women is the one lived by the women deprived of liberty: in Chile, it is allowed for inmate mothers to keep their children next to them until they are two years old. Nevertheless, they do not have space to perform their activities and in general, they lack a differential treatment due to their condition.
 After the children reach the age of two, they are separated from their mothers. Many inmates feel this as a double punishment, especially those that do not have somebody to take care of their children. To this we can add the fact that the existing programs are aimed only at condemned women, which constitute only 50% of the women that are under the closed system, leaving the other half without this possibility. 
Finally, the same study came to the conclusion that:

1. The female penal population shows a sustained growth in the last few years: in 1998, there were 1,887 women in the close system, within a universe of 23,485 inmates; towards the end of 2006, there were 2,566 women in prison in the closed penitentiary system, within a total universe of 39,916 inmates.
2. An important absence of information related to the conditions confronted by women in Chilean prisons, which makes difficult an integral vision about their problem.

3. The overcrowding, and the lack of resources to implement the treatment of social reinsertion, demand a structural transformation that comprises not only the legislation, but also the economic system. It is essential that the State not only transform laws, but rather that it invest the economic resources effectively. 
III. MEN AND WOMEN EQUALITY IN THE ENJOYMENT OF THEIR RIGHTS. Articles 3 and 26 of the Civil and Political Rights International Pact.
CONCLUDING OBSERVATIONS OF THE HUMAN RIGHTS COMMITTEE. 30/03/99.

16. The Committee is seriously concerned by the existing legal provisions that discriminate against women in marriage. Legal reforms under which married couples may opt out of discriminatory provisions, such as the provisions regarding control over property and authority over children, do not abolish the discrimination in the primary legal arrangements, which may only be changed with the consent of the husband. Therefore:

All such legal provisions that discriminate between men and women must be abolished. 

ALTERNATIVE REPORT

Before the enactment of Law 18802 in 1989, Article 1447 stated that married women in a conjugal society regime were incapable. 

With the enforcement of the norm that suppressed a number of discriminatory obligations against women, such as the duty of obedience to the husband or the obligation to follow the husband wherever he set residence, women’s incapability was eliminated. However, discriminatory directives against women are still maintained:

The Civil Code regulates the patrimonial regime of Conjugal Society marriages, which is supplementary to the will of the parties and as such, constitutes the general rule in absence of another agreement, since the majority of Chilean families that come into being through marriage do so under the conjugal society regime, both for lack of information as well as due to the cost of opting for other regimes. The truth is that opting for the conjugal society regime is $800, which equals to slightly more than US$1, whilst the regime of participation in the joint property costs $4,000, which equals to approximately US$ 5.50.
 

In spite of women’s full juridical capability, women married in the Conjugal Society system only have administration faculties over some properties: those called Reserved Patrimony of her professional peculium or those she has received as donation under the express condition that they not be administrated by the husband and that could be administrated by the women according to the matrimonial stipulations. 
Nevertheless, in relation to the social property, which belong to the Conjugal Society, as set forth by the law,
 women do not have any rights per se because the husband is the head of the conjugal society and in that role he administrates not only the social property but also the women’s own property and in that same role, he exercises the partner rights of the woman that participates in a society and that enters into marriage under this system. 
Furthermore, Article 1752 of the Civil Code literally states: “Women by themselves do not have any right over the social property for the duration of the Society, except in the cases of Article 145.” 

In this sense, the reiterated and uniform jurisprudence of the Superior Courts of Justice has pronounced itself. 

The fourth legal reason of a Sentence awarded by the First Room of the Supreme Court, on judicial decrees regarding Cassation, Roll N° 4454-2003, dated January 26, 2005, points out: “….taking into account the directives in Articles 1725, paragraph 5, 1749 and 1750 of the Civil Code, the husband is the head of said conjugal society and administrates not only the social property but also those owned by the woman and is, regarding third parties, owner of these, as if the properties of the conjugal society and those of the woman made a one sole patrimony. The property in question (a quota in the right of dominion over a real estate property in Los Angeles) entered the absolute asset side of the society, since it was acquired by purchase by the wife during its duration, and therefore, for the defendants, the (husband) is the owner of the house and the extinctive prescription must be claimed against him, as head of the conjugal society and therefore, the wife does not have passive legal standing to contest the prescription.” 
 
The CEDAW Committee, in its observations to the third periodic report of the Chilean State, pointed out: “it is a matter of concern the lack of protection of women in matters of family rights, which limits among other things, women’s capability of administrating their own properties or the properties possessed jointly.”

Vis-à-vis the obvious discrimination against women in this patrimonial regime of matrimony, a Parliament motion introduced a bill that modifies the Civil Code and complementary laws in matters of Conjugal Society or joint ownership, granting the husband and wife equal rights and obligation.
 This new Regime would substitute the Conjugal Society one, for an equitable one between husband and wife of joint ownership, which would limit the status of “head of the conjugal society” of the husband as well as the administration that the latter has over the wife’s own property. 
However, the project was entered on October 4, 1995, without urgency, and is paralyzed in the second Constitutional phase since December 13, 2005.

In relation to this situation of discrimination, a case was presented before the Inter-American Commission on Human Rights
, which was subject to a friendly solution. According to the terms of the agreement, the Chilean government committed to giving urgency to the bill, a matter that nevertheless has been postponed on two occasions.
 
Finally, it is necessary to emphasize that precisely the Conjugal Society Regime provides the perfect means to exercise forms of expression of economic violence against women, since the aggressor husband is legally sovereign to dispose of, dilapidate or destroy his own property and that of the conjugal society and even the wife’s personal effects.

IV. WOMEN’S RIGHT TO THE PROTECTION OF THEIR FAMILIES. ARTICLE 23 OF THE CIVIL AND POLITICAL RIGHTS INTERNATIONAL PACT
CONCLUDING OBSERVATIONS OF THE HUMAN RIGHTS COMMITTEE. 30/03/99.

21. The minimum age for marriage, 12 years for girls and 14 years for boys, raises issues of compliance by the State party with its duty under article 24, paragraph 1, to offer protection to minors. Furthermore, marriage at such a young age would generally mean that the persons involved do not have the mental maturity to ensure that the marriage is entered into with free and full consent, as required under article 23, paragraph 3, of the Covenant. Therefore: 

The State party should amend the law so as to introduce a uniform minimum age for marriage of males and females, which will ensure the maturity required in order for the marriage to comply with the requirements of article 23, paragraph 3, of the Covenant. 

ALTERNATIVE REPORT

Chile ratified the Convention on the Elimination on All Forms of Discrimination against Women, the Convention to Eliminate, Sanction and Eradicate Violence against Women and the Convention on the Rights of Boys and Girls. 

Article 1, paragraph 2 of the Chilean Political Constitution rules: “The family is the fundamental nucleus of society” and its paragraph 5 explicitly consecrates the protection of the family by pointing out that it is the State’s duty to grant protection to the family and to tend to its strengthening. 
In spite of this, the Family Law norms in Chile are dispersed in different legal bodies, such as the Civil Code, the Family Court Law, 
 the Intra-family Violence Law
, the Law of Minors
, the Law on Family Abandonment and Payment of Food Pensions
, the Civil Marriage Law
, the Law on the Adoption of Minors
, among others, in such a way that there is no systematic treatment within a unique body of norms that regulates the institutions of the Family Law. 
On the other hand, the Chilean legislation does not contemplate a directive that defines the Family for the effects of its regulation and the protection of its members’ rights. Actually, the Civil Matrimony Law in its Article 1 repeats: “The family is the fundamental nucleus of society” and then points out: “…matrimony is the principal base of the family” and the Civil Code only defines the family in its article 815 
 paragraph 3, regarding the regulation of the royal rights of usage and habitation, by indicating: “the family comprises the spouse and the children, both those that exist at the time of constitution as those that come later, and this even when the user or inhabitant is not married or has not recognized any children at the time of constitution.”
Based on these legal definitions of family, given by the legislator in the context of the regulation of the property right over the properties and of the regulation of the marriage contract, it is clear that the legislation only acknowledges the matrimonial family, leaving aside any other forms of family. 
The new Civil Matrimony Law once more established the exclusion of these other non-matrimonial forms of family, because from the phrasing of Article 1, matrimony becomes a necessary condition for the family. The mentioned norm states the recurrent trend of making invisible the de facto Union, maintaining the persons that adhere to it in juridical abandonment. 
The above is especially worrisome if you consider that according to the Population Census of 2002, approximately 8.9% of the persons over 15 years of age make up a de facto union,
 and that additionally there is a high rate of one-parent homes, almost 40%, provided for mainly by women heads of households, who have low schooling levels and therefore have access to low-ranking and low-paying jobs, belonging to low socioeconomic levels. 
Consequently, the Chilean code of laws regulates in detail the matrimonial family model but there is no regulation on the juridical effects of other non-matrimonial family forms. 
From a juridical perspective, the de facto union is not even recognized as a family form and the only norms that refer to this type of union, without explicitly recognizing it and of a clearly discriminatory nature, are:

· The Law of Intra-Family Violence, which grants the title of the complaint due to intra-family violence to the live-in partner of the aggressor;
· The Law of Labor Accidents and Professional Diseases and Decree Law N° 3500, which regulate the granting of survival pensions and grant that right to the live-in partner that additional has been the mother of a child recognized by the defendant and on the condition that she has lived at his expense;

· The Mandatory Automobile Insurance or Personal Accidents Law, which grants the right to request indemnification by order of precedence to the spouse, the minor children, the parents and the mother of the children of the victim (live-in partner);

· The Civil Procedural Code, which in its Article 108 authorizes the male or female live-in partner to occupy the place of the victim and intervene in the criminal process when the victim cannot do so personally. However, the norm also establishes a priority order, placing the live-in partner in the third place and giving preference to the spouse and the children and the ascendants, which translates in practice into the fact that the partner is excluded from the criminal process. 
Consequently, in Chile the members of a de facto union lack juridical acknowledgement and State protection, which manifest themselves in a number of situations: for example, the male or female partner in Chile has no hereditary rights over the properties of his/her deceased partner. In matters of Social Security, he/she is not insured and neither is it possible to add up the incomes of the partners for the effects of accrediting income and accessing housing subsidies, since this is only possible among spouses. 

In the sphere of the matrimonial family, there is also the discriminatory bias of the legislation since, as mentioned before, in Chile the legal patrimonial regime and supplementary of the parties’ will in the contract of marriage is that of the Conjugal Society. Based on this, if there is no express agreement between the parties at the time of matrimony, the patrimonial regime shall be that of the Conjugal Society, which impedes women to administrate the joint property and in general her own property, obtained during the duration of the marriage. 
But the most important obstacle confronted by the Right to the Protection of the Family in Chile is the impossibility of the persons to access a Family Justice System that is efficient in the determination and protection of their rights, since in spite of the fact that there is a modern infrastructure and organization derived from the reforms introduced by Law N° 19968 of the Family Courts and its Regulation, the system presents serious deficiencies. 
A report dated January 2006 on the functioning of the family courts
 indicates that the new system possesses serious design, implementation and functioning problems, derived, for example, from the sub-estimation of the number of case entries projected, since the initial projected estimate for the entire country was 185,000 cases in the first year. However, after three months of starting-up the system, 82,000 cases had already been entered, i.e., 45% of the entries projected for the whole year. 

The implementation difficulties of the New Family Justice System, after more than one year since Law N° 19968 was enforced, are serious and significant:

1) It does not contemplate an organ in charge of the technical-juridical defense of the users, relying on the old and obsolete system handled by the Juridical Assistance Corporations throughout the country and on some non-profit private law institutions such as the Foundation for the Social and Legal Assistance of the Family, which lack the necessary resources for the adequate social juridical attention, leaving, more often than not, the users of the system defenseless. 
2) It contemplates alternative means of resolution of the judicial conflicts, through mediation. However, in practice these are not efficient since there is no coordination between the judicial and administrative organs that participate in the process and there is an evident lack of the necessary human and material resources.
 

3) The above causes an overload of judicial process entries into the Family Courts, which leads to a delayed administration of justice and to the virtual denial of justice since the terms for the trials’ oral hearings are excessively extended in time.
4) The training of the operators is deficient and inadequate.

5) The auxiliary services of the Family Justice administration (medical/legal services, ministers of the Faith in charge of serving demands, etc.) are insufficient. 
6) Finally, the new legislation has been the object of serious interpretation problems, derived also from the lack of systematization of the norms that govern family matters. 

V. RIGHTS OF WOMEN FROM INDIGENOUS COMMUNITIES. ARTICLE 27 OF THE CIVIL AND POLITICAL RIGHTS INTERNATIONAL PACT
CONCLUDING OBSERVATIONS OF THE HUMAN RIGHTS COMMITTEE. 30/03/99.

22. The Committee takes note of the various legislative and administrative measures taken to respect and ensure the rights of persons belonging to indigenous communities in Chile to enjoy their own culture. Nevertheless, the Committee is concerned by hydroelectric and other development projects that might affect the way of life and the rights of persons belonging to the Mapuche and other indigenous communities. Relocation and compensation may not be appropriate in order to comply with article 27 of the Covenant. Therefore: 

When planning actions that affect members of indigenous communities, the State party must pay primary attention to the sustainability of the indigenous culture and way of life and to the participation of members of indigenous communities in decisions that affect them.

ALTERNATIVE REPORT

Since March 1990, the Alliance of Parties for Democracy, political alliance that governs Chile to date, assumed in the Nueva Imperial Agreement, which was executed by the then President, Patricio Aylwin and the Indigenous Communities of Atacama, Rapanui, and Mapuche, a set of necessary reforms and commitments aimed at redressing what was estimated as a historical debt of the Chilean State with the Indigenous Communities. 
In this state of affairs, since the formation of the Special Commission of Indigenous Peoples (CEPI), which originated Law N° 19253 of 1993
, the Chilean government boosted initiatives in order to regulate the transfer of indigenous lands in the hands of private individuals, the protection of these vis-à-vis third parties, economic support initiatives in favor of contestable projects aimed at developing economic activities through the Origin Program and clearly established a public agency led by the indigenous matter called the National Corporation for Indigenous Development, CONADI, which assembled a resolving council with equal number of representatives for the indigenous communities and the government in significant matters, such as the allocation of resources for the purchase of land through the procedure set forth in letter b) of Article 20 of Law N° 19253, already referred above. 
Nevertheless, the growing demand of the indigenous communities, not only regarding access to aid programs to overcome poverty, but rather of a political nature on the other hand, and on the other, a de-regulated lumber, mining, energy and aquiculture  business activity, generated a number of confrontation between the indigenous people and the private individuals that led to a scenario of substantive violence and forced President Frei’s  administration to pursue the demands of the former by means of the application of the law that sanctions terrorist conducts,
 created and used some time ago by the military dictatorship for the repression of the dissidents.
In this scenario, the death of adolescent Alex Lemun, caused by gunshot wounds in the back, inflicted by an officer in active service of Carabineros and not yet sanctioned by the justice, the authorization for the construction of the Ralco Hydroelectric Power Plant, which was finished in spite of there being true backgrounds based on public law causes that could have impeded its termination, obtained without the legal requirements stipulated in the Law of Bases as well as in the Indigenous Law. However, an agreement entered into in September 2003 and presented before the Human Rights Inter-American Commission in October 2004 permitted the Central’s operation, the payment of economic compensations for the Pehuenche families and a set of reform projects that were necessary to formulate in the national legislation. 
These agreements, of a political nature, have not been complied with to date; among them, the approval of Covenant 169 of the International Labor Organization and the Constitutional reform on acknowledgement of the existence and rights of the indigenous communities. 

It is necessary to understand that the current scenario was also picked up in the results of the Commission on the Historical Truth and New Treatment of the indigenous communities, presided by former President Aylwin, which concentrated the representatives of the indigenous peoples and intellectuals and professionals that had worked and studied the indigenous subject from its beginning. The conclusion of the Commission was that the Chilean State in its formation had exerted physical and moral violence upon the indigenous peoples, that is, the construction of the Nation State had been based on violence towards Indigenous Peoples. 
In spite of the fact that this conclusion was pronounced by President Lagos in October 2003, to date no objective redress to a historical demand has been produced, which has basically to do with the absence of a dialog in which the other one is accepted in his otherness and not a guided, restricted dialog and framed in unmovable action lines already foreseen by the State. 
On the other hand, the Report of the United Nations’ Special Rapporteur on the Rights of the Indigenous Peoples determined that in Chile, in relation to the latter, severe violations of their Human Rights have been produced. 

It must be noted that during the period of enforcement of Law 19253, whilst the current Alliance of Parties for Democracy governed, serious infractions to the Human Rights of the indigenous communities were committed. Based on the Rapporteur’s report, we can list among them:
a) The homicide of Alex Lemun.
b) The systematic application of the Law that typifies as terrorist conduct the indigenous demands and conflicts.
c) The non-compliance of the September and October 2003 agreements regarding the Hydroelectric Power Plant at Ralco.
d)  The non-approval of ILO Covenant 169 and reform of the Constitution, with the Executive excusing himself in the opposition’s denial to the reforms indicated.
e) The lack of an injection of resources on issues of rescue of languages and cultures to which the government of the Alliance of Parties for Democracy expressly committed itself. 
f) The marginalization of the indigenous communities vis-à-vis the Chilean society as a whole.

Regarding the latter, according to the UN Special Rapporteur, “the indigenous communities all around the world are the most marginalized sector of society, victims of discrimination and prejudices that are perpetuated with the years. In spite of legislations that protect them, the rights of these peoples are frequently denied in practice”. Actually, according to a 2004 study, the population most discriminated against are the indigenous communities with 43%, followed by the poor and finally the old persons. 

Along this same line, the implicit effect for the communities of having to abandon their ancestral territories due to the lack of protection by the States and the actions of companies interested in their natural resources, is precisely impoverishment. 
In this sense, a study was made in 2003 on the Mapuche population, which according to the last census of 2002 totaled 604,349 persons and represented 87.3% of the original ethnics, concentrated mostly on the VIII, IX, X and Metropolitan regions, representing in them 89.29% of the national Mapuche total. The study concluded that the conditions of poverty and indigence of the Mapuche population are greater than the regional poverty, registering in the VIII region the largest poverty percentage with 55.4%, which means that 26,568 persons are classified as poor; in the IX region there are 97,212 persons and in the X region, 43,786.

Undoubtedly the most affected by this reality are the indigenous women and children, who face important obstacles to access basic sanitary services and a quality education. Both the children as well as the women suffer the consequences of the migration towards the cities and they are exposed to the trafficking of persons and the sexual and labor exploitation. 

Consequently, in Chile, the poorer among the poor are the indigenous communities and among these, the poorer are the indigenous women, that is, the ones that suffer exploitation and violence as stated in the speech given by President Ricardo Lagos himself, whilst announcing the New Treatment Policy, in the construction of the Nation State, they are the absent ones of the surpluses of the copper sales. 
VI. POINTS OF CONCERN AND RECOMMENDATIONS
1) It is indispensable that the Chilean State boost a reform of the Military Justice system, applying to it the norms and principles of the current Penal Procedural System.
2) The creation of an Ombudsman for the Human Rights of the persons is necessary and urgent. He must represent their rights before the administration and jurisdictional organs, and possess sufficient faculties, human and material resources.
3) It is necessary that the State boost a structural transformation of the Chilean Penitentiary System that comprises not only the legislation, but also the economic system through the investment of material resources, so as to substantially improve the living standards of the women deprived of liberty and stop the systematic violation of their Essential Rights, giving a real opportunity to the social reinsertion treatment. 
4) The Chilean State must give urgency to the bills presented before Congress, related to the reform of the Family Courts Law and the bill that modifies the Civil Code and complementary laws in matters of Conjugal Society or Joint Property, granting husband and wife equal rights and obligations. 
5) It is indispensable that the Chilean State grant Constitutional and legal recognition to the de facto unions and to the many forms of non-matrimonial families that exist in society, regulating their juridical effects.
6) The Chilean State must acknowledge and give protection at the Constitutional, legal and economic level to the Indigenous Communities, complying promptly with the September and October 2003 agreements and boost the approval of Covenant 169 of the ILO.
7) The Chilean State must implement, make available and inform about gender statistics and statistical information disaggregated by gender, that allows quantifying the specific problems of women with a view to raising public policies and adequate measures that permit overcoming discrimination against women.
8) A system of evaluation of the legislative reforms, especially in matters of access to justice, which shows results and statistics related to the shortcomings of the system with a view to resolve the serious problems faced for the execution of the Law, must be urgently implemented.
� Human Rights Committee. Concluding observations (CCPR/C/79/Add.104) of the fourth periodic report of Chile (CCPR/C/95/Add.11). Sixty-fifth session 30/03/99.


� Article 20 of the Political Constitution of the Republic of 1980.


� The Economic, Social and Cultural Rights listed in Article 19, which are protected by this action are contemplated in its numerals; 8, the right to live in a pollution-free environment; 9, final paragraph, the right of persons to choose a health system (State or private); 11, Freedom of teaching; 16, Freedom to work, exclusively in that which is related to the freedom of work, its free choice, freedom to contract, and the right to negotiate collectively; 19, the right to enter a syndicate; 21, Guarantee of economic freedom; 2, the Right to non-discrimination by the State in economic matters; 23, freedom to acquire dominion over all types of property; 24, the right to property; 25, the right to create and disseminate the arts and copyright, therefore, they are left absolutely deprived of effective Constitutional protection, for example, the Right to an Education and the Right to Social Security.


� Article 1 of the Constitution indicates today, after a Constitutional reform of 1999: “The persons are born free and equal before the law.”  Up until that moment the Constitutional norm indicated: “the Men are born free and equal…” at the same time Article 19, paragraph 2 expressly incorporated women as subjects of Law: “The Constitution ensure all persons equality before the law. In Chile there are no privileged persons or groups. In Chile there are no slaves and he who sets foot in its territory is set free. Men and women are equal before the law.”


� Agreement by the Association of Courts in full, issued by virtue of its administrative faculties.


� Issued to replace the Supreme Court ruling arrived at with the participation of all its branches on the subject of March 29, 1977, issued in turn by express delegation of Article 2 of the Constitutional Act N° 3 of the Military Junta of September 11, 1976.


� CLADEM Chile liaison “Alternative Report: Application of the International Pact on Economic, Social and Cultural Rights in Chile. To be presented to the UN Committee on the Economic, Social and Cultural Rights in its 33rd period of sessions, Geneva, November 2004” September 2004. 


� Administrative attributions of the courts of justice.


� Article 21. Political Constitution of the Republic. Any individual that has been arrested, detained, or in jail with infraction to the directives in the Constitution or in the laws, may go by himself or by anybody in his name,to the magistrate appointed by law, so that the latter order that the legal formalities be observed and adopt immediately the providences judged necessary to reestablish the empire of the law and ensure the due protection of the affected person. 


This magistrate may order that the individual be brought to his presence and his decree shall be strictly obeyed by all those in charge of prisons or detention places. Instructed about the background, he will decree his immediate freedom or will have repaired the legal defects or will place the individual before a competent judge, proceeding briefly and summarily in everything, and correcting by himself those defects or ordering to whom may correspond to correct them. 


The same recourse, and in the same way, may be deduced in favor of any person that illegally suffers any other deprivation, disturbance or threat in his right to personal freedom and individual safety. The respective magistrate will dictate in such case the measures indicated in the prior paragraphs that he deems may lead to reestablishing the empire of the law and ensure the due protection of the affected person. 


� Article 29. Penal Procedural Code. Concept of the formalization of the investigation. The formalization of the investigation is the communication that the district attorney performs on the defendant, in the presence of the Guarantee Judge, that he is currently performing an investigation against him regarding one or more specific offenses. 


� Article 92. Supreme Decree N° 518. The Penitentiary Administration will perform activities and actions aimed at removing, annulling or neutralizing the factors that have influenced in the delinquent conduct and shall be aimed at the persons deprived of liberty or that are in a free media, when it corresponds, so as to prepare them so that, on their own free will, they participate in the social relations, respecting the norms that regulate them.


� Article 4, Supreme Decree N° 518. The penitentiary activity and actions shall be performed with due guarantees and within the limits established by the Political Constitution of the Republic, the international treaties ratified by Chile and still in force the laws and its regulations and the judicial sentences. 


The officers that break these limits shall incur in responsibility according to the current legislation.


� Article 2. Supreme Decree N° 518. The driving principle of said activity will be the background information that the inmate finds himself in a public-law relation with the State, so, aside from the rights lost or limited by his arrest, preventive imprisonment or sentence, his juridical condition is identical to that of free citizens.


� Article 5. Supreme Decree N° 518. The norms established in the present Regulations must be applied impartially, without differences of treatment based on birth, race, political opinion, religious belief, social condition or any other circumstances. The Penitentiary Administration will procure the effective realization of the human rights compatible with the condition of the intern. 


� Article 6. Supreme Decree N° 518. No inmate shall be subject to torture, cruel, degrading or inhuman treatment by word or action, nor will he be the object of unnecessary rigor in the application of the present Regulations. 


The ideological and religious freedom of the inmates is guaranteed, his right to honor, to be called by their own name, to personal intimacy, to information, to education, and access to culture, procuring the integral development of his personality, and to perform requests to the authorities, in the conditions legally established.


The Penitentiary Administration will watch for the life, integrity and health  of the inmates, and will allow the exercise of their rights compatible with their procedural situation.


� Systematic Report of Gendarmerie. June 2006. � HYPERLINK "http://www.gendarmeria.cl" ��www.gendarmeria.cl� 


� CLADEM Chile liaison. Report on Women Deprived of Liberty in Chile. 2006


� Universidad Diego Portales. Faculty of Law. Annual Report on Human Rights in Chile. Events of 2005, 2006.


� The so-called “vetustos” or “camaros” are the only way in which the female inmates can have contact with their partners, which denigrates them in their personal integrity and their human dignity. 
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� Article 1749 of the Civil Code.


� Article 145 of the Civil Code refers to the dis-affectation of a property declared Family Property
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� Law N° 20066


� Law N° 16618


� Law N° 14908


� Law N° 19947


� Law N° 19620


� Civil Code. Book II “About the properties, their dominion, possession, use and enjoyment” Title X “About the rights of use and habitation”
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� The mediation unit for family conflicts possesses fifteen officers throughout Chile. 
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