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FADECIT -  Fundação de Apoio e Desenvolvimento da Educação presents its considerations regarding Article 12 of the International Covenant on Economic, Social and Cultural Rights, in the context of the Third Report of the Brazilian State and in response to the Committee on Economic, Social and Cultural Rights' inquiry in the List of Issues related to Brazil's third periodic report, as mentioned in paragraph 3 and the Brazilian State's response.
Therefore, the submission regards to the health demand to be effectively and urgently made available to the the thousands of families and victims of the dam collapses in the Feijão creek area.

A. THE RIGHT TO HEALTH
1. The right to health is enshrined in the Constitutions of most countries around the world as a fundamental guarantee for their individuals and is reiterated multiple times in international treaties and conventions as an essential instrument for the dignity of the human person.
2. The Universal Declaration of Human Rights, in its article 25, defines a list of conditions necessary for the dignity of a human. In this sense:

Article 25.1. Everyone has the right to a standard of living adequate for the health and well-being of himself and of his family, including food, clothing, housing and medical care and necessary social services, and the right to security in the event of unemployment, sickness, disability, widowhood, old age or other lack of livelihood in circumstances beyond his control.

3. That said, it can be observed that certain matters, although extensively addressed within the internal context of each state, go beyond territorial limitations and are of general interest, forming almost an international network of protection and safeguarding, given their notoriety and importance.
4. Furthermore, this transcending of territorial boundaries arises from how crucial certain rights are for the dignified survival of human beings. The right to health stands out and fits into this scenario, being protected in documents such as the Alma-Ata Declaration of 1978, for example. This Declaration is the outcome of the International Conference on Primary Health Care and presents this right as a fundamental one, comprehending it from a holistic perspective and directly linked to well-being.
5. Another international instrument for the protection of the right to health is contained in the Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social, and Cultural Rights (Protocol of San Salvador), which stipulates in its article 10:

“Right to Health. 1. Everyone shall have the right to health, understood to mean the enjoyment of the highest level of physical, mental and social well-being. 2. In order to ensure the exercise of the right to health, the States Parties agree to recognize health as a public good(…).”

6. The International Committee on Economic, Social, and Cultural Rights, to which this report is presented, also outlines guidelines that States Parties must follow to preserve and enhance the guarantee and protection of the right to health of their citizens.
7. In this regard, the International Covenant on Economic, Social, and Cultural Rights, in its article 12, establishes the same boundaries concerning the right to health as found in the Protocol of San Salvador, reiterating the dimensions of protection and attention that States Parties must have regarding the right to health.
8. Furthermore, concerning the International Covenant on Economic, Social, and Cultural Rights, the Committee has produced a document providing commentary on the articles contained therein, aiming to provide a more in-depth perspective on its content and objectives. The comments on Article 12, known as "General Comment No. 14 (2000)," define the right to health as an indispensable right for the exercise of all other rights. 
9. Therefore, it is unquestionably evident that there is exemplary concern in the international normative sphere to ensure that health is safeguarded and prioritized within States.
10. Similarly, Brazilian legislation reinforces this extensive literature of health rights protection through various articles in the 1988 Federal Constitution. Initially, it is expressly stated as a social right, as indicated in Article 6:

Article 6: “Social rights include education, health, food, work, housing, transportation, leisure, security, social welfare, protection of motherhood and childhood, assistance to the needy, in accordance with this Constitution.” (Translated from the Brazilian Constitution). 

11. Furthermore, the constitutional text recognizes that the right to health is of no use if the right to access healthcare is not provided. Article 196 of the Constitution states:

Article 196: "Health is a right of all and a duty of the State, guaranteed through social and economic policies aimed at reducing the risk of illness and other hazards and at providing universal and equal access to actions and services for the promotion, protection, and recovery of health." (Translated from the Brazilian Constitution). 

12. Thus, it can be asserted that health in Brazil becomes a subjective public right, legally protected. It is the responsibility of the government to formulate and implement social and economic policies capable of ensuring universal and equal access to medical and hospital care.
13. It is important to remember that, according to Article 23 of the constitutional text, the duties of providing for health, public assistance, and the protection and guarantee of people with disabilities are within the common jurisdiction of the federative entities.

B. VIOLATION OF THE RIGHT TO HEALTH IN THE BRUMADINHO ACCIDENT - MINAS GERAIS, BRAZIL

14. On January 25, 2019, a dam owned by the mining company Vale collapsed in Brumadinho, in the Metropolitan Region of Belo Horizonte. This accident resulted in 270 fatalities, as well as missing people, injuries, and their respective families, and it caused a series of economic, social, and environmental damages.
15. The negligence leading to a catastrophic disaster like the one in Brumadinho constitutes an ongoing violation of the right to health for those directly or indirectly affected by the dam collapse.
16. In response to this situation, a study was conducted by researchers from Fiocruz Minas and the Federal University of Rio de Janeiro (UFRJ), which assesses the living conditions, health, and employment status, as well as the healthcare needs, of the population of Brumadinho following the disaster caused by the rupture of Vale mining company's dam in January 2019.
17. Among the collected data, it's worth noting the increase in respiratory diseases. Regarding this issue:
"Another point analyzed concerns the health conditions of the population, based on prior medical diagnoses and the participants' own perceptions. In this aspect, attention is drawn to references to respiratory problems. Among adolescents, when asked if they had ever received medical diagnoses of chronic diseases, the most frequent responses were asthma or asthmatic bronchitis, mentioned by 12.3% of those interviewed. However, this percentage is higher among residents of certain regions, reaching 23.8% among residents of Parque da Cachoeira and 17.1% among those living in Córrego do Feijão, areas directly exposed to the dam breach of tailings. Pneumonia was cited by 10.9% of adolescents, but among those living in Pires, a region bordered by the Paraopeba River that was affected by the mudflow, this percentage was 16.7%."[footnoteRef:1] [1:  https://www.cpqrr.fiocruz.br/pg/pesquisa-avalia-saude-da-populacao-de-brumadinho-apos-rompimento-da-barragem-da-vale/] 

18. The brutality of the accident underscores the urgency of adopting policies that protect the health of this severely affected group. In this regard, a framework of protection is presented that goes beyond the supervisory approach, which aims to maintain the provision of healthcare, and enters a scenario that requires action. The State, in this way, takes on the role of a guarantor, with the obligation to act to prevent such a fundamental right from being further violated.
19. Sérgio Peixoto, a researcher at Fiocruz Minas and the general coordinator of the research, also commented on the topic:
"The results regarding medical diagnoses of chronic diseases, as well as signs and symptoms, demonstrate a high burden of these conditions for the population of Brumadinho, which may lead to increased demand for healthcare services. Therefore, it is important to implement actions to monitor cardiovascular risk factors and respiratory diseases, as well as health promotion initiatives. The results also highlight the need for a closer look at regions with higher percentages of these health issues, which may be related to environmental conditions, such as water and air quality, and require further investigation." (Translated from his original interview in Portuguese). 

20. Additionally, the direct impacts on the physical health of those affected by the accident are mentioned, and it's important to also consider the demands for mental health services, as well as the need to expand and improve the city's medical and hospital assistance infrastructure.
21. The role of the State in this scenario is crucial, emphasizing that it is the responsibility of the government to formulate and implement social and economic policies capable of ensuring access to medical and hospital care. In this sense, because it has a programmatic nature, the recipients are all political entities, and it cannot be turned into an institutional promise, as it would constitute a breach of constitutional precepts. As mentioned earlier, Article 23 of the Federal Constitution determines that taking care of health and public assistance, protecting, and guaranteeing the rights of people with disabilities are the common responsibilities of federative entities. Therefore, even though the tragedy is localized, cooperation among the federative entities is required.
22. In the case of Brumadinho, however, it is understood that the essential participation of the Vale do Rio Doce company is required. The company has a role in providing reparations to those affected and directing resources for improvements in the health of the affected area as a means of compensation.

C. THE MEASURE OF REPARATION FOR HEALTHCARE ASSISTANCE

23. Human rights are universal and must be respected by all, whether individuals or legal entities. The field of human rights has evolved since its inception to adapt and respond to the new demands of modern societies. In this regard, the classic idea that human rights impose obligations to protect, respect, and promote them on states has been expanded to include the obligations of companies to do the same.
24. Human rights are universal, interdependent, and indivisible, and they should be guaranteed for all and respected by all, thereby generating obligations for all those with the capacity to affect and interfere with them. Especially in light of the increasing scope and influence that large multinational companies have gained in the global context, these entities have come to be understood as international actors that should be integrated into the framework of rights and duties of international law, including with respect to human rights.
25. In this context, the United Nations presented the Guiding Principles on Business and Human Rights in 2011, which established the following principle:
“11. Business enterprises should respect human rights. This means that they should avoid infringing on the human rights of others and should address adverse human rights impacts with which they are involved.”
26. Therefore, companies have an obligation to respect human rights and fundamental rights as established in international and national instruments. Furthermore, it is the role of the State to oversee and monitor compliance with this obligation by companies, as the primary debtor of human rights obligations.
27. In this context, it is necessary to point out that in the face of serious human rights violations, as occurred in Brumadinho, there arises a duty of reparation both from the company directly responsible for the accident and from the Brazilian State.
28. Regarding this, it should be mentioned that the need for reparation is not solely compensatory but should be comprehensive and full, encompassing reparative measures, such as non-repetition measures and the provision of assistance, following international human rights standards.
29. The Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian Law, adopted and proclaimed by the UN General Assembly in Resolution 60/147 on December 16, 2015, establish in principles 18 to 23 the following forms of reparation: restitution, compensation, rehabilitation, satisfaction, and guarantees of non-repetition.
30. Especially worth mentioning is the measure of rehabilitation, which is directly linked to the right to health, as per the Basic Principles and Guidelines on Reparation, "rehabilitation shall include medical and psychological care, as well as legal and social services."
31. Therefore, considering the tragedy of Brumadinho, beyond the Brazilian State's obligation to fulfill its duties to guarantee and promote health due to its commitment under the International Covenant on Economic, Social, and Cultural Rights and the Federal Constitution, the provision of medical assistance should also be understood as a measure of reparation owed for the serious violations that occurred in 2019.


D. ON THE FAILURE TO FULFILL HEALTH OBLIGATIONS IN THE CASE OF BRUMADINHO

32. On February 4, 2021, a judicial agreement was reached between Vale do Rio Doce (the responsible company) and Brazilian judicial authorities to establish the reparation measures owed for the tragedy.
33. The reparation measures were organized into four main groups, referred to as the Socioeconomic Reparation Program, Socioenvironmental Reparation Programs, Mobility Program, and Public Service Strengthening Program.
34. The Socioeconomic Reparation Program is defined through community-affected demand projects. In this regard, projects related to health demands were approved within the framework of the Commission for Popular Participation.
35. The extensive participation process of affected individuals and communities took place, among other ways, through public hearings of the Legislative Assembly of Minas Gerais (ALMG). This process/project was processed in ALMG between the second half of 2021 and the first half of 2022. In this period of approximately one year, dozens of public hearings were conducted with the participation of various representative entities of the affected communities, as well as meetings between members of the Justice Institutions and ALMG members.
36. However, as of the present date, the implementation of the approved health projects as a means of reparation to the victims and their families in Brumadinho has not commenced. The Brazilian State, represented here by the Public Prosecutor's Office of Minas Gerais, cannot be passive regarding these health projects, which have already been approved with extensive participation from affected individuals and communities for over 10 (ten) months.
37. It is worth noting that since it does not concern "public funds, but rather resources under the administration of collective entities," and "the resources from the collective reparation resulting from the judicial agreement are imbued with collective and social interest, which, in fact, underlies the legitimacy of the Justice Institutions," it is essential that the Justice Institutions of the Brazilian State, both regarding the health projects already approved by the affected communities within ALMG and all others that may be approved, fulfill their crucial and essential roles urgently and efficiently.
38. Given this context, in which almost two and a half years have passed since the signing of the judicial agreement regarding the reparation of Brumadinho and as of the present date, the use of the approved resources for the reparation measure of providing healthcare assistance has not been made available, the FADECIT -  Fundação de Apoio e Desenvolvimento da Educação presents the following recommendations:

i) That the Brazilian State urgently and efficiently expedite the approval of health projects related to the owed reparation in the Brumadinho case, with the determination that the allocated resources be promptly and properly executed for the fulfillment of these projects.
ii) That the Brazilian State ensures and promotes effective medical assistance as a measure of reparation and rehabilitation for all victims, their families, and individuals affected by the tragedy of Brumadinho.



Carlos Nicodemos 
Attorney
