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Aboriginal and Torres Strait Islander readers are advised that the names of 
deceased Aboriginal people are mentioned in this submission’s referenced sources. 

A warning that some of the referenced sources include descriptions 
of violence, racism, domestic violence, sexual violence and suicide.



[bookmark: _Toc208584096]Acknowledgment of Country
The Australian National Preventive Mechanism (NPM) acknowledges the Aboriginal and Torres Strait Islander peoples throughout Australia and the Traditional Custodians of the lands across which we conduct our business.
We pay our respects to the custodians of the lands on which we work as well as their ancestors and Elders, past and present.
The Australian NPM is committed to honouring Aboriginal and Torres Strait Islander peoples’ unique cultural and spiritual relationships to the land, waters, and seas, and their rich contribution to society.
[bookmark: _Toc198561763][bookmark: _Toc208584097]Introduction to the Australian NPM
We are members of the multi-body Australian NPM, established to give effect to Australia’s obligations under the Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (OPCAT). Under OPCAT we support the prevention of torture and other ill treatment of people deprived of their liberty, by examining treatment and conditions in detention, and making recommendations for improvement.
This written contribution is made by the following Australian NPM members:                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                         
· Australian Capital Territory (ACT) Human Rights Commission
· ACT Office of the Inspector of Custodial Services (ACT OICS)
· ACT Ombudsman
· Commonwealth NPM
· Northern Territory (NT) Community Visitor Program / Anti-Discrimination Commission
· NT Office of the Children’s Commissioner (NT OCC)
· NT Ombudsman
· Aaron Cooke – South Australian (SA) Official Visitor
· SA Training Centre Visitor (SA TCV)
· Tasmanian NPM
· Western Australian (WA) Office of the Inspector of Custodial Services (WA OICS).
Our written contribution outlines issues specifically related to detention environments, which we believe are relevant to the Committee’s consideration of Australia’s implementation of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT). These are not exhaustive but reflect key concerns of the Australian NPM, with a particular focus on Australia’s obligations under Articles 2 and 16 of the CAT to prevent torture and other ill treatment.
We look forward to engaging further with the Committee, during the next stages of Australia’s seventh periodic review under the CAT.



[bookmark: _Toc208584098]Youth justice and youth detention
CAT Articles 2 and 16
Australia’s youth justice system persistently raises human rights concerns and we suggest youth justice issues should continue to be a key focus of the Committee’s next LOIPR for Australia. 
[bookmark: _Ref207038868]Past Australian inquiries into youth justice in Australia have found the detention of children and young people[footnoteRef:1] does little to reduce recidivism and does not make the wider community safer, especially when used to mask more fundamental issues upstream in the youth justice system, or outside the system entirely.[footnoteRef:2] [1:  Unless otherwise stated, this submission uses ‘children and young people’ as collective terminology to refer to those under the age of 18 years.]  [2:  G Clancey, S Wang and B Lin, ‘Youth justice in Australia: Themes from recent inquiries’, Australian Institute of Criminology (AIC): Trends & issues in crime and criminal justice, number 605 (October 2020), page 1.] 

[bookmark: _Ref207039081]Australia’s National Children’s Commissioner, in her landmark ‘Help way earlier!’ report on youth justice in 2024, states the treatment of children and young people in Australia’s justice system ‘is one of the most urgent human rights issues facing Australia today’.[footnoteRef:3] That report provides extensive recommendations for system reform moving away from traditional responses to youth justice, yet to date has not been responded to by government. [3:  Australian Human Rights Commission (AHRC), ‘Help way earlier!’: How Australia can transform child justice to improve safety and wellbeing (2024), page 8.] 

[bookmark: _Ref207044134]The Australian NPM has regularly raised concerns about youth justice and detention,[footnoteRef:4] and this will continue to remain a key priority area of our focus. [4:  See e.g. Australian National Preventive Mechanism (NPM), Submission to the Senate Legal and Constitutional Affairs References Committee – Australia’s youth justice and incarceration system (10 October 2024); Australian NPM, Joint Statement – Queensland law change and detention of children in watch houses and adult prisons (6 September 2023).] 

	[image: ]We suggest the Committee ask the state party to report on:
· measures to address systemic failures in youth justice in Australia, including with national-level leadership to ensure improvements can be realised in all parts of the country
· plans to respond to and implement recommendations from the National Children’s Commissioner’s ‘Help Way Earlier!’ report, including in a coordinated manner at a national level
· how the state party proposes to more effectively discharge its obligations under the Convention, given that it voluntarily accepted these obligations notwithstanding that under Australian law some matters are devolved to provincial governments.






[bookmark: _Toc208584099]Minimum age of criminal responsibility
CAT Articles 2 and 16
Raising the minimum age of criminal responsibility (MACR) in Australia presents a means of focusing on prevention and diversion of children and young people whose behaviour presents risks of harm to themselves and/or others.[footnoteRef:5] Currently, the MACR in Australia remains too low. [5:  Australian Capital Territory (ACT) Public Advocate and Children and Young People Commissioner, Submission to the Senate Legal and Constitutional Affairs References Committee – Australia’s youth justice and incarceration system (October 2024), page 2.] 

[bookmark: _Ref207038839]In December 2023, the ‘Standing Council of Attorneys-General’ – represented by the Attorneys-General from Australian, state and territory governments – released the Age of Criminal Responsibility Working Group Report.[footnoteRef:6] This report acknowledged children and young people in custody may have significantly higher rates of cognitive disability, and significant backgrounds of complex trauma. It also observed that by implementing a therapeutic support model, ‘[r]aising the MACR, coupled with an emphasis on strengthened supports that address the drivers of negative behaviours, is considered in the interests of medium- and longer-term community safety’.[footnoteRef:7] [6:  Standing Council of Attorneys-General (SCAG), Age of Criminal Responsibility Working Group Report (September 2023). The SCAG and its antecedents has also been considering the issue of reform to the MACR in Australia since at least 2018: see Council of Attorneys-General, Meeting Communiqué (November 2018).]  [7:  SCAG, above n 6, pages 23–4.] 

Despite this, and while noting the positive changes in the ACT recently raising it to 14 years for most offences as well as the imminent raising to 12 years in Victoria, the MACR currently remains at 10 years in most Australian jurisdictions.[footnoteRef:8] This includes in the NT where the MACR was reduced to 10 years in 2024, after earlier having been raised to 12. [8:  As of 5 September 2025, the MACR is 14 years in the ACT (but with exceptions for children and young people aged 12 to 13 for certain serious offences), 10 years in Victoria (however legislation is in effect which will raise this to 12 years on or before 30 September 2025), 10 years in Tasmania (however the Tasmanian Government has committed to raising it to 14 years by 2029), and 10 years in the NT (lowered in 2024 after being raised from 10 to 12 years in 2023). In all other Australian jurisdictions, including the Commonwealth, the MACR is 10 years.] 

	[image: ]We suggest the Committee ask the state party to report on the status of work to raise the MACR, to ensure it reflects a minimum age of at least 14 years, without exceptions, across Australia.


[bookmark: _Toc208584100]Detention of children and young people as a last resort
CAT Articles 2 and 16
As well as its central place in international human rights law, past Australian inquiries into youth justice have also commonly reinforced the principle that detention of children and young people in the youth justice system must be a last resort.[footnoteRef:9] Yet this principle is being eroded in different parts of Australia. [9:  Clancey et al, above n 2, page 1.] 

· In Queensland, legislative changes in 2024 (colloquially known as the ‘Adult Crime, Adult Time’ laws) removed the explicit sentencing principle that detention should only be used as a last resort, and now requires a court, in sentencing, not to have regard to any principle that detention should only be imposed as a last resort.[footnoteRef:10] [10:  See Youth Justice Act 1992 (Qld), section 150(1)(a); Queensland Community Safety Act 2024 (Qld), sections 123, 132(1); Making Queensland Safer Act 2024 (Qld), section 15.] 

· In March 2025, amendments to bail laws in Victoria removed the requirement for bail decision makers to take into account that the remand of a child or young person be a last resort.[footnoteRef:11] [11:  See Bail Amendment Act 2025 (Vic), section 5. See also AHRC, National Children’s Commissioner condemns new Victorian bail laws as a backward step (21 March 2025).] 

· In May 2025, in the NT the general principle of detention as a last resort was removed from youth justice legislation in the course of bail law amendments.[footnoteRef:12] Further legislative amendments, which passed the NT Parliament in July 2025 and came into force in September 2025, removed the specific requirement in the same legislation that a court must impose a sentence of detention or imprisonment on a child or young person only as a last resort.[footnoteRef:13] [12:  Youth Justice Act 2005 (NT), section 4(c), as repealed by Bail and Youth Justice Legislation Amendment Act 2025 (NT), section 10. The amendments also amended the criteria to be considered before granting bail to both adults, and children and young people.]  [13:  The amendments also included a new subsection in relation to sentencing, that provides that the primary regard that the Court must consider when sentencing a youth who has been found guilty of an offence, is any impact of the offence on each victim of the offence. Youth Justice Act 2005 (NT), sections 81(1) and 81(6), as amended and repealed by Youth Justice Legislation Amendment Act 2025 (NT), section 11.] 

	[image: ]We suggest the Committee ask the state party to report on measures to ensure the principle that detention of children and young people is a last resort, is legislatively protected and respected in practice in all Australian jurisdictions.


[bookmark: _Toc208584101]Youth detention population
CAT Articles 2 and 16
Various recent developments in Australia are impacting, or are likely to impact and increase, the number of children and young people being detained in Australia. This puts upward pressure on custodial detention populations, which heightens risks of mistreatment, undermining governments’ preventive obligations towards torture and other ill treatment.
Unsentenced detention, and bail
The overwhelming majority of children and young people in custodial detention in Australia are unsentenced: on an average night in 2023–24, 80% of children and young people in criminal custody were unsentenced.[footnoteRef:14] On an average day in the NT, 99% of the children and young people in detention are unsentenced.[footnoteRef:15] [14:  Australian Institute of Health and Welfare (AIHW), ‘Unsentenced Detention’, Youth Justice in Australia 2023–24 (28 March 2025). The vast majority of those who are unsentenced are on remand, still awaiting the resolution of charges, and so remain innocent until proven guilty.]  [15:  Ibid.] 

The vast majority of children and young people being remanded in custody in Australia present with complex and intersecting needs, and significant adverse childhood experiences and trauma. These include:
· a lack of safe and stable accommodation
· mental health concerns
· disability
· alcohol and other drug abuse problems
· a history of child maltreatment and
· interaction with the child protection system.[footnoteRef:16] [16:  K Richards and L Renshaw, ‘Bail and remand for young people in Australia: A National Research Project’, AIC Reports – Research and Public Policy Series 125 (2013), page 13; AHRC, above n 3, page 8.] 

In New South Wales (NSW), the number of children and young people in custody increased by 34% between June 2023 and June 2025.[footnoteRef:17] The Aboriginal Legal Service (NSW/ACT) observed that recent changes to bail laws in NSW were resulting in many Aboriginal children and young people being held in unsentenced detention for crimes which would never attract a jail sentence if convicted, and being exposed to ‘an apprenticeship in more serious offending in custody’.[footnoteRef:18]  [17:  New South Wales (NSW) Bureau of Crime Statistics and Research, Media Release: NSW Custody Statistics – Quarterly update June 2025 (14 August 2025); NSW Bureau of Crime Statistics and Research, New South Wales Custody Statistics – Quarterly Update, June 2025 (14 August 2025).]  [18:  Aboriginal Legal Service (NSW/ACT) Limited, Bail Fail: Report card exposes shocking truths about NSW Government’s bail reforms (9 May 2025).] 

In March 2025, the SA Government released its ‘Young Offender Plan’ which will include review of the Bail Act 1985 (SA), changes to sentencing, and proposed legislation that would expand police powers to target ‘youth gangs’.[footnoteRef:19] The SA TCV is concerned these proposals will lead to more children and young people on remand, overcrowded detention, and a devastating rise in the incarceration of Aboriginal and African-Australian children and young people.[footnoteRef:20] [19:  Government of South Australia (SA) – Attorney-General’s Department, Young Offenders.]  [20:  SA Guardian for Children and Young People (GCYP) / Training Centre Visitor (TCV), Submission on the Criminal Law Consolidation Act (Street Gang) Amendment Bill 2025 (June 2025); SA GCYP/TCV, SA’s Youth Crime Plan is a Dangerous Step Backwards (7 April 2025).] 

Based on research conducted by the ACT Custodial Inspector, the ACT NPM has observed a trend in the ACT of children and young people being arrested, refused police bail and then bailed by the Children’s Court shortly after. More than half of ACT youth detention re-admissions were due to alleged breaches of bail. Contributing to this unnecessary cycle of detention were:
· the lack of police discretion to grant bail once they had arrested a child or young person for breach of bail
· infrequent use of diversionary options (particularly for Aboriginal and Torres Strait Islander children and young people)
· presumptions against bail for certain offences and
· [bookmark: _Ref207115000]the lack of dedicated bail supports for children and young people.[footnoteRef:21] [21:  ACT NPM, Submission to Review of decision-making criteria in the Bail Act 1992 (13 June 2025), pages 3-4, 7-8, 11-12.] 

Harsher penalties and longer detention
[bookmark: _Ref207039534]In Queensland, the ‘Adult Crime, Adult Time’ legislative changes in 2024 and 2025 mean that children and young people will now face adult sentences if convicted of certain serious criminal offences. The Queensland Government formally acknowledged in making these changes that they are incompatible with human rights and ‘more punitive than necessary to achieve community safety’.[footnoteRef:22] For some of these offences, the maximum penalty for a child or young person has increased to life detention, meaning if a child or young person is sentenced to life, they will be subject to the same 15-year mandatory minimum non-parole period as adults.[footnoteRef:23] [22:  Making Queensland Safer (Adult Crime, Adult Time) Amendment Act 2025 (Qld); Minister for Youth Justice and Victim Support and Minister for Corrective Services, Making Queensland Safer (Adult Crime, Adult Time) Amendment Bill 2025 – Statement of Compatibility prepared in accordance with Part 3 of the Human Rights Act 2019 (2025), pages 1, 3–4.]  [23:  Minister for Youth Justice and Victim Support and Minister for Corrective Services, above n 22, pages 2–3.] 

Pressure on facilities
[bookmark: _Ref207044429]Queensland detains children and young people at a higher rate than any other jurisdiction, which has put significant pressures on its youth detention facilities.[footnoteRef:24] The union representing facility workers recently gave evidence to a Queensland Parliament committee hearing that there is ‘no way’ current infrastructure and staffing levels can accommodate more children and young people being detained without jeopardising the safety of these children and young people or staff. It also raised concerns Queensland’s recently opened Wacol Youth Remand Centre had already been set up for ‘double-bunking’, a practice it strongly opposes as it creates a higher risk of physical and sexual violence.[footnoteRef:25] [24:  AIHW, ‘Data dashboard’, Youth Justice in Australia 2023–24 (28 March 2025); Queensland Family & Child Commission, Who’s responsible: understanding why young people are being held longer in Queensland watch houses (November 2023).]  [25:  Queensland Parliament, Transcript of proceedings from Public Hearing: Inquiry into the Making Queensland Safer (Adult Crime, Adult Time) Amendment Bill 2025 – Justice, Integrity and Community Safety Committee (8 May 2025), pages 9-12.] 

[bookmark: _Ref207043439][bookmark: _Ref207043931]In both 2022–23 and 2023–24, the SA TCV reported lockdowns caused by staffing shortages had impacted their ability to speak to children and young people at Adelaide Youth Training Centre.[footnoteRef:26] Staff shortages also had impacts on access to education, rehabilitation and healthcare.[footnoteRef:27] [26:  SA GCYP/TCV, Annual Report 2022–23 (September 2023), page 17; SA GCYP/TCV, Annual Report 2023–24 (October 2024), pages 36-7.]  [27:  SA GCYP/TCV, Submission to Senate Legal and Constitutional Affairs References Committee – Inquiry into Australia’s youth justice and incarceration system (October 2024), pages 19-24.] 

[bookmark: _Ref207641655]The ACT NPM recently reported that at the Bimberi Youth Justice Centre in the ACT, staff had noted to them that a higher facility population placed more demands on staff in their day to day work.[footnoteRef:28] Daily unplanned absences had an impact, leading to a common reliance on casual staff as well as measures such as extended lock-ins to cover staff lunch breaks. The ACT NPM also noted ‘[s]taff reported a growing reticence to make more permissive decisions around mixing young people due to prolonged higher numbers of young people without sufficient staff numbers’.[footnoteRef:29] [28:  ACT NPM, Post Visit Summary: Bimberi Youth Justice Centre (August 2025), page 16.]  [29:  Ibid.] 

Cumulative concerns compounding issues
[bookmark: _Ref207040685]Increasing the likelihood of time in detention may also increase the risk of exposing children and young people to harms of abuse and mistreatment. For example, the Royal Commission into Institutional Responses to Child Sex Abuse noted that, by their nature, youth detention settings are high-risk environments for child sexual abuse and maltreatment.[footnoteRef:30] Various risk factors for child sexual abuse are directly linked to the nature of detention environments, such as a lack of privacy, disconnection from support networks, and the power imbalance with adult staff. But children and young people in detention have also often experienced trauma or mistreatment, or may have developmental disorders, each of which are further abuse risk factors.[footnoteRef:31] [30:  Royal Commission into Institutional Responses to Child Sexual Abuse, Final Report, Volume 15 – Contemporary detention environments (2017). Similar comments were also made in the Commission of Inquiry into the Tasmanian Government’s Responses to Child Sexual Abuse in Institutional Settings, Final Report, Volume 5, Chapter 10 – Background and context: Children in youth detention (September 2023).]  [31:  Commission of Inquiry into the Tasmanian Government’s Responses to Child Sexual Abuse in Institutional Settings, above n 30.] 

Separately, a recent submission by the NT Office of the Children’s Commissioner (OCC) reported the NT’s youth justice system had remained ‘at a crisis point for the best part of a decade’, and that high remand populations, failure to identify and respond to unmet health, mental health and disability needs of incarcerated children and young people, and failing infrastructure had led to ongoing issues within youth detention facilities.[footnoteRef:32] In the NT Aboriginal and Torres Strait Islander children and young people routinely make up 100% of the youth detention population, despite comprising 43% of the NT’s general population.[footnoteRef:33] [32:  Northern Territory (NT) Office of the Children’s Commissioner (OCC), Submission to the Senate Legal and Constitutional Affairs References Committee – Australia’s youth justice and incarceration system (October 2024), page 3.]  [33:  Ibid, page 6; AIHW, ‘Northern Territory’, Youth justice in Australia 2023–24 (28 March 2025).] 

News reporting on the treatment of children and young people in NT youth detention has also revealed serious allegations of mistreatment.[footnoteRef:34] [34:  See e.g. NITV Living Black – SBS News, Cyrus was told to drink from his cell toilet. His experiences in the NT youth justice system aren't isolated (3 June 2025).] 

	[image: ]We suggest the Committee ask the state party to report on concrete measures to reduce the high rates of children and young people held in detention on remand.


[bookmark: _Toc208584102]Alternatives to detention for children and young people
CAT Articles 2 and 16
Early intervention and diversionary opportunities are key to reducing justice system interaction for children and young people, as well as preventing exposure to harmful experiences in detention.
A recent ACT Ombudsman investigation called for alternatives to police custody for children and young people to be used ‘wherever possible to avoid the increased risk that children and young people will be exposed to trauma and physical harm through uses of force involved in being taken into custody’.[footnoteRef:35] [35:  ACT Ombudsman, Use of force by ACT Policing: more to do to lessen harm – an investigation into ACT Policing’s use of force 2019–2024 (June 2025), pages 52-6.] 

While some approaches currently exist, there are shortcomings. For example, despite being a core part of the NT youth justice system, ‘[t]here are significant gaps in the availability and accessibility of diversion across the NT, particularly in regional and remote areas’.[footnoteRef:36] In addition, recent amendments to youth justice laws in the NT have reduced the availability of alternatives to prosecution, restricting access to cautions and diversion in relation to a significant number of offences for children and young people. [36:  NT OCC, Explainer – Youth Diversion, pages 2–3.] 

[bookmark: _Ref207114046]Further, rates of police diversion are higher for non-Indigenous Australians. For example, in the ACT, 33% of non-Indigenous children and young people received police diversions, compared to only 8% of Aboriginal and Torres Strait Islander children and young people.[footnoteRef:37] [37:  Australian Government Productivity Commission, Report on Government Services data 2023–24, part C (Justice) section 6 (Police services), table 6A.12. See also Jumbunna Institute for Indigenous Education and Research, Independent Review into the Overrepresentation of First Nations People in the ACT Criminal Justice System – First Report (14 August 2024), page 24.] 

More work is required from authorities towards diversion of children and young people from detention and from the justice system as a whole. Effective early intervention and diversionary approaches should be:
· culturally safe for Aboriginal and Torres Strait Islander people
· therapeutically- rather than punitively-focused
· designed and led by adequately funded Aboriginal Community Controlled Organisations
· accessible in all locations, including in regional and remote Australia and
· provided at multiple stages, including through pre-trial and pre-sentence diversion, but also through community-based preventive approaches prior to any justice system contact, directed towards issues such as health and education.[footnoteRef:38] [38:  See SNAICC – National Voice for our Children, Submission to the Senate Legal and Constitutional Affairs References Committee – Australia’s youth justice and incarceration system (October 2024), pages 14–19. See also Senate Legal and Constitutional Affairs References Committee, Australia’s youth justice and incarceration system – interim report (February 2025).] 

	[image: ]We suggest the Committee ask the state party to report on concrete measures to increase access to adequately resourced early intervention and diversionary options, for children and young people in contact – or risk of contact – with the justice system.


[bookmark: _Toc208584103]The use of spit hoods against children and young people in detention
CAT Articles 2 and 16
In July 2025 the NT Parliament passed youth justice reforms which allowed for spit hoods to again be used in youth detention centres.[footnoteRef:39] This followed a decision in October 2024 to once again permit spit hood use by NT Police in police watch houses and cells.[footnoteRef:40] [39:  Spit hoods are known as ‘anti-spit guards’ in the legislation. The legislative changes commenced on 4 September 2025. See Youth Justice Act 2005 (NT), section 151AB, as repealed by Youth Justice Legislation Amendment Act 2025 (NT), section 15; Youth Justice Legislation Amendment Act 2025 (NT), section 18; Youth Justice Regulations 2006 (NT), regulation 70(1), as inserted by Youth Justice Legislation Amendment Act 2025 (NT), section 34.]  [40:  Guardian Australia, Spit hoods to be used on Northern Territory children again as ban ends, police chief confirms (14 October 2024); Australian NPM, Joint Statement – Reintroduction of spit hoods for children in the NT is not the answer (18 October 2024).] 

No other Australian jurisdiction uses spit hoods on children and young people, and use of the devices comes with serious risks.[footnoteRef:41] Further, the NT OCC has stated: ‘the way children are treated in detention is vital to their rehabilitation and achieving the community safety outcomes we all want to see. Any increased use of harmful practices like restraints, separation and use of force that is not regulated undermines a child’s ability to meaningfully reintegrate to the community’.[footnoteRef:42] [41:  NT OCC, Media release: Communities deserve to be safe – let’s work together to get there (28 July 2025).]  [42:  Ibid.] 

The use of spit hoods on children and young people should be banned across Australia, noting the irreparable harm they can cause, and that their use does not make the wider community any safer.[footnoteRef:43] [43:  Australian NPM, Joint Statement – Rushed youth justice reforms won’t make NT safer (1 August 2025).] 

	[image: ]We suggest the Committee ask the state party to report on:
· moves to reverse recent decisions by the NT Government to reintroduce the use of spit hoods on children and young people in police custody and youth detention
· measures to secure an ongoing prohibition across Australia on spit hood use against children and young people in all places of detention.


[bookmark: _Toc208584104]Isolation of children and young people in detention
CAT Articles 2 and 16
[bookmark: _Ref207045613]Uses of different forms of isolation in youth detention continue to be an issue across the country.[footnoteRef:44] Australian jurisdictions use various, and often inconsistent, terms for the practice of isolating a child or young person involuntarily from other children and young people in detention. These terms can include ‘isolation’, ‘segregation’, ‘separation’, ‘lockdown’, ‘at-risk’, ‘night mode’, ‘continuous cell occupancy’, ‘de facto confinement’, ‘solitary confinement’, and ‘separate confinement’. [44:  Australian NPM, Annual Report 2022–23, pages 17–20; Australian NPM, Annual Report 2023–24, pages 20–3.] 

[bookmark: _Ref207043713]Regardless of the terminology or description, the different isolation practices and situations in which they occur present various negative consequences for the children and young people detained, including impacting mental health and childhood development, education, rehabilitation, links to family and physical health.[footnoteRef:45] Activities and supports while isolated have also been found to be lacking, and detained children and young people have stated that being separated into poor conditions does not provide any behavioural change incentive where this is the objective.[footnoteRef:46] [45:  SA GCYP/TCV, Annual Report 2022–23, above n 26, page 61.]  [46:  See ACT Office of the Inspector of Custodial Services (OICS), Thematic Review of a Correctional Service: Isolation of children and young people at Bimberi Youth Justice Centre (November 2023), pages 36–8.] 

[bookmark: _Ref207043666]While potentially improving in some cases,[footnoteRef:47] isolation of children and young people by confinement to cells/rooms remains common.[footnoteRef:48] Prolonged issues with facility staffing also exacerbate the use of isolation practices, particularly where insufficient staffing results in service reductions and ‘lockdowns’.[footnoteRef:49] [47:  See e.g. Western Australian (WA) OICS, Review of youth custody: Follow-up to 2023 Inspection (Part Two) (November 2024), pages 11–12.]  [48:  See e.g. SA GCYP/TCV, Annual Report 2022–23, above n 26, pages 57–9; Tasmanian Custodial Inspector (CI), Annual Report 2023–24, pages 12–13. In Victoria there was a 503% increase in the number of episodes of ‘behavioural’ isolation in youth detention in 2023–24, despite a small drop in the average number of people in youth detention in Victoria over that time: Commission for Children and Young People (Victoria), Annual Report 2023–24, page 70. Here, isolation is defined as ‘the placing of the person in a locked room separate from others and from the normal routine of the centre’: see Children, Youth and Families Act 2005 (Vic), section 488(1).]  [49:  See generally Queensland Inspector of Detention Services (IDS), Cleveland Youth Detention Centre inspection report: Focus on separation due to staff shortages (August 2024); see e.g. ACT NPM, above n 28, pages 13, 16; conversely, in other cases examples suggest that as more custodial officers are present on shift, the higher the average time spent out of cells/rooms: see e.g. WA OICS, above n 47, pages 12–13.] 

As a recent example, a report from the SA TCV examining the use of isolation of children and young people detained at the Adelaide Youth Training Centre (AYTC), found that:
· the use of isolation for perceived safety, behavioural or operational reasons is common, undermining the rehabilitative intent of youth detention
· children and young people reported reduced access to education, exercise and human connection due to lockdowns, as well as isolation being a source of distress
· in many cases, isolation was being used without clear adherence to legal or documentary requirements, in a manner potentially perceived as punitive or humiliating, and with insufficient regard to developmental stage, disability, trauma history or cultural identity.[footnoteRef:50] [50:  SA GCYP/TCV, Special Report into the use of Isolation at the Adelaide Youth Training Centre (July 2025), page 5.] 

Further, in a recently published investigation into the treatment of a vulnerable child in youth detention in the NT in 2024, the NT OCC found that separations were occurring in various circumstances during the time being investigated which were not in accordance with legislative requirements.[footnoteRef:51] The investigation found youth justice staff failed to comply with legislative and policy requirements when they separated a vulnerable child in their cell for 84 hours continuously. The NT OCC also stated their concerns about staff behaviour, and treatment and conditions in youth detention particularly regarding separation practices, are ongoing.[footnoteRef:52] [51:  NT OCC, Investigation into the treatment of a child in youth detention – Final Report (9 May 2025); NT OCC, Statement: Investigation into the treatment of a child in youth detention (4 September 2025).]  [52:  Ibid.] 

Australian governments do not report publicly on the time children and young people in youth detention spend out of their cells/rooms.[footnoteRef:53] Tracking this data is further complicated by the fact that there is also no uniform definition of isolation across Australia, with various different terms used. Records management on the time children and young people spend out of their cells/rooms in youth detention is also sometimes flawed.[footnoteRef:54] Addressing these issues would support nationally consistent recording, monitoring and reporting on the use of different isolation practices in youth detention.[footnoteRef:55] [53:  ACT OICS, above n 46, page 43.]  [54:  See e.g. SA GCYP/TCV, above n 27, pages 19–20; WA OICS, Report 148 – 2023 Inspection of Banksia Hill Detention Centre and Unit 18 at Casuarina Prison (Part One) (May 2023), pages 14–15.]  [55:  Australian and New Zealand Children’s Commissioners, Guardians and Advocates, Joint Statement on Isolation in Youth Detention (21 February 2024).] 

	[image: ]We suggest the Committee ask the state party to report on:
· progressing a common, Australia-wide definition of isolation practices in youth detention
· progress to ensure consistent data capture and public reporting, across the country, on the use of isolation practices in youth detention
· measures to reduce the use of isolation practices against children and young people, in all forms, and restrict their use under law so they are used only as a measure of last resort, for the shortest possible time, and subject to clear safeguards and oversight
· measures to prohibit, including in practice, the solitary confinement of children and young people.


[bookmark: _Toc208584105]The detention of children and young people in watch houses
CAT Articles 2 and 16
[bookmark: _Ref207044346]Children and young people continue to be detained in watch houses in parts of Australia,[footnoteRef:56] in facilities which are not designed for children and young people and which are highly unsuitable for them.[footnoteRef:57] Watch houses also provide limited, or in some cases no ability for complete separation of children and young people from adults.[footnoteRef:58] [56:  See e.g. NT: Australian Broadcasting Corporation (ABC) News, Detainment of 15-year-old girl in NT police watch house reignites human rights concerns (25 March 2025); Queensland: Queensland IDS, Cairns and Murgon watch-houses inspection report: Focus on detention of children (September 2024); Queensland: Queensland Human Rights Commission, Detention of a child in a watch house – Unresolved complaint report under s 88 Human Rights Act 2019 (11 April 2025).]  [57:  See Australian NPM, Joint Statement, above n 4.]  [58:  See e.g. Queensland IDS, above n 56, page 23.] 

Detention of children and young people in watch houses is a common occurrence in Queensland, where the lack of capacity to accommodate children and young people in youth detention centres has resulted in children and young people being detained for lengthy periods in watch houses until a space becomes available.[footnoteRef:59] Queensland laws were amended in 2023 to override aspects of the state’s human rights legislation and make the practice of detaining children and young people in watch houses lawful.[footnoteRef:60] [59:  Queensland IDS, above n 56, page 10; Queensland Family and Child Commission, above n 24.]  [60:  Queensland Government – Department of Youth Justice and Victim Support, Changes to Youth Justice Act and Regulation; Australian NPM, Joint Statement, above n 4.] 

Reporting on the detention of children and young people in Queensland watch houses has revealed various alarming incidents, including alleged sexual assault,[footnoteRef:61] use of force as a means of behavioural control,[footnoteRef:62] and injury to a First Nations girl with an intellectual disability.[footnoteRef:63] The National Children’s Commissioner has described watch houses in Queensland as involving the worst conditions she has seen in Australia for facilities to detain children and young people.[footnoteRef:64] In June 2025, the Queensland Police Union reported that watch houses across the state were ‘overcrowded, dangerously understaffed or critically unsafe to the point where people detained could escape or severely harm themselves’.[footnoteRef:65] [61:  ABC News, Youth Advocacy Centre taking legal action against Queensland government over watch house crisis (29 April 2024).]  [62:  ABC News, 'Jason' was beaten repeatedly with a baton in a watch house. An investigation found the use of force was 'reasonable' (10 July 2024); ABC News, Former Queensland officers 'sickened' by video of police beating teen with baton in watch house (11 July 2024).]  [63:  Guardian Australia, Screaming, freezing, struggling to breathe: confronting Queensland watch house footage exposes anguish of children locked in isolation cells (17 July 2024).]  [64:  Queensland Council of Social Service (QCOSS), Ending the Use of Watch Houses for Children in Queensland – a Practical Path Forward webinar (25 September 2024), quoted in QCOSS, Submission to Queensland Police Service Watch House Review (10 December 2024), page 4.]  [65:  The Courier Mail, Qld’s decaying watch houses exposed as danger to police, inmates (1 July 2025); Nine News ‘Watch houses are not prison daycare centres’: Police union boss blasts Queensland Corrective Services (26 February 2025); Queensland Police Union (QPU), Queensland Police Union Journal – Winter 2025 (18 June 2025), page 102. Note the full QPU watch house review report is currently only currently available to QPU members.] 

In July 2025, the Queensland Police Service published an internal review into the operation of Queensland watch houses, reporting that in 2024 children and young people detained in watch houses spent an average of 161 hours detained there.[footnoteRef:66] Ageing infrastructure at many watch houses did not allow for access to fresh air, natural light, exercise and privacy.[footnoteRef:67] Additionally, many watch houses had limited means to segregate men, women, and children and young people, resulting in inappropriate exposure, including in showers and toilets at some locations, which have no privacy screens or doors.[footnoteRef:68] The review also found watch houses were not equipped to provide the space, privacy, natural light or support needed for children and young people’s physical and psychological wellbeing and right to education.[footnoteRef:69] [66:  Queensland Police Service (QPS), Watch-house Review (10 July 2025), page 8. In comparison, adults spent an average of 118 hours detained in watch houses.]  [67:  Ibid, page 10.]  [68:  Ibid, page 12.]  [69:  Ibid, page 29.] 

As of 19 August 2025, there were 18 children and young people detained in custody in Queensland police watch houses, half of whom were Aboriginal and Torres Strait Islander children and young people.[footnoteRef:70] [70:  QPS, Persons in Queensland Police Watch-house Custody (19 August 2025).] 

Concerns with watch houses also exist outside of Queensland:
· [bookmark: _Ref202866377]In Tasmania, children and young people are detained for periods in adult prison watch houses at Hobart and Launceston reception prisons. Children and young people in these watch house cells have been exposed to threats of sexual abuse, violent behaviour, as well as inhumane and degrading treatment.[footnoteRef:71] [71:  Tasmanian CI, Children in Tasmania’s prisons: Review report 2025 (June 2025).] 

· In SA, detention of children and young people (many of whom have complex disability needs) in police cells often exposes them to adult offenders, and conditions that are harmful and potentially traumatic. Children and young people detained in SA police cells have given direct accounts of rough treatment, verbal abuse, strip searches, frightening interactions with adults also detained there, and detention conditions they found humiliating, degrading and traumatising.[footnoteRef:72] [72:  SA GCYP/TCV, Kids in police cells: time to upgrade our facilities, and our thinking (17 November 2023).] 

· [bookmark: _Ref207787284]In the ACT, a nurse is only in attendance at the Watch House some nights of the week, meaning on some occasions the healthcare needs of a child or young person may initially be assessed by police.[footnoteRef:73] [73:  ACT OICS, Healthy Centre Review of Bimberi Youth Justice Centre 2024 (December 2024), pages 40-3.] 

	[image: ]We suggest the Committee ask the state party to report on:
· ending the detention of children and young people in watch houses and other facilities unsuitable for children and young people
· unless it is in their best interests otherwise, ensuring children and young people in custody are appropriately separated from adults.


[bookmark: _Toc208584106]Human contact in youth detention
CAT Articles 2 and 16
In the ACT’s youth detention centre, children and young people were prevented for several years from any physical contact with visitors.[footnoteRef:74] While this has a profound impact on all children and young people, Aboriginal and Torres Strait Islander children and young people are also disproportionately represented in the ACT youth justice system (as is the case in other Australian states and territories). [74:  ACT OICS, Submission to the Senate Legal and Constitutional Affairs References Committee – Australia’s youth justice and incarceration system (December 2024), page 9.] 

Physical contact, whether it be through hugs, hand holding, or fostering deeper connections, is of paramount importance for children and young people. These forms of physical and emotional touch not only provide comfort and reassurance, but also play a significant role in healing past traumas and building resilience. For people who have experienced disconnection and isolation due to historical injustices and ongoing systemic inequalities, these moments of contact can be transformative.
	[image: ]We suggest the Committee ask the state party to report on measures to ensure access to appropriate physical contact between detained children and young people and their visitors, in furtherance of therapeutic aims.







[bookmark: _Toc208584107]Strip searching of children and young people
CAT Articles 2 and 16
In the ACT, body scanning technology has reduced the number of strip searches of adults in the ACT’s prison, but no such technology is available to children and young people detained at the Watch House, court cells or Bimberi Youth Detention Centre.[footnoteRef:75] [75:  ACT OICS, above n 73.] 

Similar body scanning technology has also been introduced in some adult remand and maximum-security facilities in WA but not within the state’s two youth detention centres.[footnoteRef:76] WA OICS has made repeated recommendations about the strip searching of children and young people as far back as 2008.[footnoteRef:77] WA OICS has acknowledged the efforts taken to reduce the practice. However, it continues to be concerned by routine strip searches and the absence of body scanning technology to guard against this inherently intrusive and humiliating practice, particularly for a child or young person going through puberty. [76:  WA OICS, Report 163 – 2024 Inspection of Acacia Prison (June 2025).]  [77:  WA OICS, Report 135 – 2020 Inspection of Banksia Hill Detention Centre (April 2021).] 

	[image: ]We suggest the Committee ask the state party to report on measures being taken to reduce the use of strip searches of children and young people in detention, across Australia.





[bookmark: _Toc208584108]General conditions in detention
[bookmark: _Toc208584109]Overincarceration of Aboriginal and Torres Strait Islander people
CAT Articles 2 and 16
[bookmark: _Ref207045719]Aboriginal and Torres Strait Islander people – both adults, and children and young people – continue to be grossly overincarcerated in Australia. This is not a new crisis, but remains a persistent and pervasive, as we have previously commented.[footnoteRef:78] Aboriginal and Torres Strait Islander adults are 17.5 times more likely to be imprisoned than non-Indigenous adults.[footnoteRef:79] Aboriginal and Torres Strait Islander children and young people are 27 times more likely to be in detention than non-Indigenous children and young people.[footnoteRef:80] [78:  See Australian NPM, Annual Report 2023–24, above n 44, page 19; see also Australian NPM, Submission to the Committee against Torture – Convention against Torture follow-up procedure: Sixth periodic review of Australia (23 August 2024), pages 9, 16–17.]  [79:  Ratio of Aboriginal and Torres Strait Islander to non-Indigenous imprisonment rates. See Australian Bureau of Statistics (ABS), Prisoners in Australia 2024 (19 December 2024), table 18.]  [80:  AIHW, ‘Key findings’, Youth detention population in Australia 2024 (13 December 2024).] 

Despite targets under the National Agreement on Closing the Gap to reduce the rates of Aboriginal and Torres Strait Islander people in custody,[footnoteRef:81] in most jurisdictions the number of Aboriginal and Torres Strait Islander people being detained in custody has in fact increased.[footnoteRef:82] Between 2023 and 2024, the number of Aboriginal and Torres Strait Islander adults imprisoned in Australia increased by 14.6 percent, when the number of non-Indigenous Australians imprisoned increased by only 1.3 percent.[footnoteRef:83] In the NT, in February 2025 an average of 40 Aboriginal people were being taken into custody daily, compared with 23 in January 2020.[footnoteRef:84] [81:  The National Agreement on Closing the Gap is a July 2020 agreement between the Coalition of Aboriginal and Torres Strait Islander Peak Organisations and all Australian governments, “to enable Aboriginal and Torres Strait Islander people and governments to work together to overcome the inequality experienced by Aboriginal and Torres Strait Islander people, and achieve life outcomes equal to all Australians”. Target 10 of the National Agreement on Closing the Gap is to, by 2031, reduce the rate of Aboriginal and Torres Strait Islander adults held in incarceration by at least 15 per cent. Target 11 is to, by 2031, reduce the rate of Aboriginal and Torres Strait Islander young people (10-17 years) in detention by at least 30 per cent.]  [82:  Australian Government Productivity Commission, ‘Socio-economic outcome area 10: Aboriginal and Torres Strait Islander adults are not overrepresented in the criminal justice system’ in Closing the Gap Information Repository (30 June 2024); see also Jumbunna Institute for Indigenous Education and Research, Closing the Gap Independent Aboriginal and Torres Strait Islander Led Review (June 2025).]  [83:  ABS, above n 79, table 2.]  [84:  North Australian Aboriginal Justice Agency, Aboriginal people continue to be locked up at record levels putting lives at risk (17 February 2025).] 

[bookmark: _Ref207046506]In 1991 the Royal Commission into Aboriginal Deaths in Custody concluded the ‘most significant contributing factor bringing Aboriginal people into conflict with the criminal justice system was their disadvantaged and unequal position in the wider society’.[footnoteRef:85] In 2024, 27 Aboriginal and Torres Strait Islander people died in custody in Australia. A further 23 Aboriginal and Torres Strait Islander people have died in custody to date in 2025.[footnoteRef:86] This now brings the total number of deaths since the Royal Commission into Aboriginal Deaths in Custody to more than 600 people.[footnoteRef:87] [85:  Royal Commission into Aboriginal Deaths in Custody, National Report: Volume 1 (1991), paragraph [1.7.1].]  [86:  As of 5 September 2025. See AIC, Deaths in custody in Australia.]  [87:  Ibid.] 

Bail law reforms and subsequent increases in remand populations are a significant factor contributing to the imprisonment of Aboriginal and Torres Strait Islander people, who account for 38.6% of Australia’s unsentenced prison population, while only accounting for 3.8% of the general population.[footnoteRef:88] A large proportion of Aboriginal and Torres Strait Islander people held on remand do not receive a custodial sentence on conviction or are sentenced to time served on remand.[footnoteRef:89] The Royal Commission into Aboriginal Deaths in Custody recommended increasing access to bail as a crucial measure to reducing the incarceration rates of Aboriginal and Torres Strait Islander people, as well as preventable deaths in custody.[footnoteRef:90] Yet, despite this, in many jurisdictions bail laws continue to have disproportionate impacts on Aboriginal and Torres Strait Islander people.[footnoteRef:91] [88:  ABS, above n 79, table 18; ABS, Estimates of Aboriginal and Torres Strait Islander Australians (31 August 2023); Australian Law Reform Commission, Pathways to Justice—An Inquiry into the Incarceration Rate of Aboriginal and Torres Strait Islander Peoples: Final Report No 133 (December 2017), page 152.]  [89:  Ibid, page 149.]  [90:  Royal Commission into Aboriginal Deaths in Custody, above n 85, paragraph [1.7.1].]  [91:  For example, in Victoria, the Yoorrook Justice Commission linked punitive bail law reforms in 2013 and 2018 to a 560% increase in the number of unsentenced Aboriginal and Torres Strait Islander people entering prison. It also noted Aboriginal and Torres Strait Islander women were disproportionately impacted by these reforms, and were often denied bail for repeat low-level, non-violent offending. See Yoorrook Justice Commission, Yoorrook for Justice: Report into Victoria’s Child Protection and Criminal Justice Systems (August 2023), pages 14, 21. In SA, Aboriginal and Torres Strait Islander people are also overrepresented in the remand population. A 2023 report noted that a greater proportion of Aboriginal and Torres Strait Islander people were sentenced to ‘time-served’ than non-Aboriginal people, due in part to barriers to being granted bail and delays in court timeframes. See Government of SA – Attorney-General’s Department, Report of the Advisory Commission into the Incarceration Rates of Aboriginal Peoples in South Australia (February 2023), pages 30-33.] 

	[image: ]We suggest the Committee ask the state party to report on:
· why detention of Aboriginal and Torres Strait Islander people is increasing
· the progress of all Australian governments to address the continued overincarceration of Aboriginal and Torres Strait Islander people, including measures to reduce rates of remand detention.


[bookmark: _Toc208584110]Detention population increases – unsentenced people in custody
CAT Articles 2 and 16
[bookmark: _Ref207048406]In recent years the number of unsentenced people detained in prison in Australia has increased, including a 13.2% increase from 30 June 2023 to 30 June 2024.[footnoteRef:92] Overall increases in adult custodial populations have been strongly linked to the numbers of people being detained on remand.[footnoteRef:93] [92:  ABS, above n 79, table 2. In comparison, the number of people serving a sentence of imprisonment increased by only 1.5% over the same period.]  [93:  See e.g. WA OICS, Annual Report 2023–24 (September 2024), page 23; ACT OICS, Submission 015: Inquiry into the Administration of Bail – Standing Committee on Justice and Community Safety, ACT Legislative Assembly (19 June 2024).] 

[bookmark: _Ref207123562][bookmark: _Ref207124094]In the first quarter of 2025, 42% of people in Australian prisons were unsentenced (19,119 out of a total prison population of 45,716).[footnoteRef:94] The number of people held in unsentenced detention in Australia in the first quarter of 2025 is 101% higher than in the first quarter of 2015, while the number of people in the sentenced prison population is only 3% higher.[footnoteRef:95] The unsentenced imprisonment rate (per 100,000 adults) is 71.3% higher in the first quarter of 2025 than in the first quarter of 2015, while the sentenced imprisonment rate in the first quarter of 2025 is now 12.2% lower than in the first quarter of 2015.[footnoteRef:96] [94:  Based on average number on the first day of the month, across the quarter. ABS, Corrective Services, Australia – March Quarter 2025 (12 June 2025).]  [95:  Ibid; ABS, Corrective Services, Australia – March Quarter 2015 (11 June 2015).]  [96:  This represents the number of people, per 100,000 adult population, in prison and either unsentenced, or serving a sentence of imprisonment. Based on average daily number, across the relevant quarter. ABS, above n 94, table 6; ABS, above n 95, table 9.] 

Bail laws as a notable cause
In recent decades, increasingly restrictive bail laws across all jurisdictions have contributed to significantly higher rates of people being denied bail and the use of remand.[footnoteRef:97] This as a result has materially impacted the size of custodial populations. [97:  L Schetzer and M Sotiri, ‘Reforming Bail and Remand’, Justice Reform Initiative Position Paper (November 2024).] 

[bookmark: _Ref207119832]Stricter bail laws and conditions can often result in more people being remanded in custody for reasons of disadvantage, who might otherwise be eligible for bail if suitable community-based alternatives including housing, support services and appropriate diversionary programs were available.[footnoteRef:98] This is reflected in the high representation of people with vulnerabilities such as mental illness, homelessness, drug and alcohol use and/or cognitive impairment among those refused bail.[footnoteRef:99] [98:  See e.g. M Travers et al, ‘Bail practices and policy alternatives in Australia’, AIC: Trends & issues in crime and criminal justice, number 610 (October 2020), pages 5-6; Fitzroy Legal Service, Submission to the Legal and Social Issues Committee Inquiry into Homelessness in Victoria (March 2020), pages 23-30; Guardian Australia, ‘Always a bed in prison’: Australia’s housing crisis blamed for rise in unsentenced prisoners (4 February 2024).]  [99:  See e.g. M Travers et al, above n 98, pages 5-6.] 

People with significant mental health disorders or illness, or other cognitive disability, are more likely to be subject to arrest than the general public population. They may also be less able to exercise their rights in applying for bail, and without proper supports are more likely to be refused bail.[footnoteRef:100] Refusal of bail for this cohort may also amount to a criminal justice system response to the management of risks more properly dealt with as a health matter.[footnoteRef:101] [100:  ACT Human Rights Commission, Submission 010: Inquiry into the Administration of Bail – Standing Committee on Justice and Community Safety, ACT Legislative Assembly (29 May 2024), page 3.]  [101:  Ibid, page 3.] 

Consequences of population pressures
Increases in adult custodial populations have in some cases placed remand facilities under immense pressure, including leading to overcrowding, increased lockdowns, and deterioration in conditions.[footnoteRef:102] There is also evidence to suggest remand, even for short periods, contributes to future offending.[footnoteRef:103] [102:  See e.g. WA OICS, above n 93, pages 23-7.]  [103:  M McMahon, ‘No bail, more jail?: Breaking the nexus between community protection and escalating pre-trial detention’, Research Paper No 3, Parliamentary Library & Information Service, Parliament of Victoria (August 2019), pages 22-4.] 

In custody, unsentenced and sentenced people are sometimes detained together,[footnoteRef:104] and in some cases there may be minimal differences in treatment and conditions for the cohorts.[footnoteRef:105] People on remand are also typically held in high-security custodial environments, with limited (if any) access to programs and services – this is of particular concern when people spend an average of 6 months on remand.[footnoteRef:106] ACT OICS has observed the needs of people on remand for access to legal representation are not given any priority status, nor are they afforded additional visits or longer phone calls.[footnoteRef:107] [104:  For example, in the ACT the Alexander Maconochie Centre has not always provided separate accommodation for people held on remand. In Tasmania, there is no dedicated separate accommodation for women on remand.]  [105:  See e.g. WA OICS, Report 158 – 2024 Inspection of Hakea Prison (February 2025), page 32; SA GCYP/TCV, Annual Report 2022–23, above n 26, page 56.]  [106:  ABS, above n 79, table 13.]  [107:  ACT OICS, Healthy Prison Review of the Alexander Maconochie Centre 2022 (November 2022), page 55.] 

In WA adult prison population increases, driven largely by increases in the unsentenced population, have placed significant strain not only on remand facilities, but most adult facilities across the state, as resources and staffing levels had not increased in proportion to the rapid population growth.[footnoteRef:108] In WA’s 2 primary adult remand facilities, population pressures were resulting in more lockdowns and a deterioration of conditions. There was also a notable increase in numbers of unsentenced people held in sentenced prisons.[footnoteRef:109] WA OICS also saw population pressures resulting in more Aboriginal and Torres Strait Islander people being held in facilities off Country, away from family and culture. Maintaining connection to family, kinship and culture is integral to the emotional and social wellbeing of Aboriginal and Torres Strait islander people.[footnoteRef:110] [108:  WA OICS, above n 93, pages 23-7.]  [109:  Ibid.]  [110:  Ibid, page 24.] 

[bookmark: _Ref207098994]In the NT, where more than 1% of the total population is currently incarcerated, the Corrections Commissioner recently stated lockdowns are occurring ‘across all of the [adult prison] facilities all of the time’, and half of the custodial population is on remand. [footnoteRef:111] With the NT’s custodial facilities struggling to keep up with its rapidly increasing incarceration rate, people are increasingly being held in police watch houses for much longer than suitable. People detained in watch houses are unable to leave their cell and lights remain on 24 hours a day.[footnoteRef:112] A judge recently chose to suspend the prison sentence of a woman due in part to conditions they faced while held on remand at the Alice Springs Police Watch House, which the judge described as ‘disgusting’ and ‘inhuman’.[footnoteRef:113] [111:  ABC News, Lockdowns occurring 'all of the time' at every NT prison, corrections boss tells budget estimates (13 June 2025); Legislative Assembly of the NT, Estimates Committee 2025, Transcript (12 June 2025) pages 43-62.]  [112:  Legislative Assembly of the NT, above n 111, pages 43-62.]  [113:  R v Dinela Woods (sentence), Supreme Court of the NT SCC 22420726 transcript of proceedings (27 March 2025) (Kelly J), pages 5–6.] 

	[image: ]We suggest the Committee ask the state party to report on:
· addressing the high and increasing numbers of unsentenced people being held in custody, including the impacts of bail law settings, as well as improving their conditions in custody
· measures to reduce high populations in custodial environments generally, including the negative flow-on impacts on treatment and conditions.


[bookmark: _Toc208584111][bookmark: _Toc202978766]Detention of women (including Aboriginal and Torres Strait Islander women)
CAT Articles 2 and 16
While women make up a small portion of the custodial population, the incarceration rate of women is growing across Australia.[footnoteRef:114] Women, particularly those facing disadvantage such as homelessness, family or domestic violence and poverty as well as Aboriginal and Torres Strait Islander women, are also disproportionately impacted by stricter bail laws and a lack of community-based supports. [footnoteRef:115] [114:  H Fair and R Walmsley, ‘World Female Imprisonment List: Women and girls in penal institutions, including pre-trial detainees/remand prisoners’, Sixth edition, World Prison Brief, Institute for Crime & Justice Policy Research (December 2024), page 13.]  [115:  E Russell et al, ‘A Constellation of Circumstances: The Drivers of Women’s Increasing Rates of Remand in Victoria’, Fitzroy Legal Service and the La Trobe Centre for Health, Law and Society (July 2020), page 34; E Russell, B Carlton and D Tyson, ‘“It's a Gendered Issue, 100 per Cent”: How Tough Bail Laws Entrench Gender and Racial Inequality and Social Disadvantage’, in International Journal for Crime, Justice and Social Democracy 11(3):107-121 (2022).] 

Aboriginal and Torres Strait Islander women are 27.6 times more likely to be imprisoned in Australia than non-Indigenous women.[footnoteRef:116] Moreover, in WA for example, more recent custodial population increases in unsentenced Aboriginal and Torres Strait Islander women (50%) have substantially outstripped those of non-Indigenous women (11.5%).[footnoteRef:117] [116:  ABS, above n 79, table 17.]  [117:  WA OICS, above n 93, page 23.] 

A review of the overrepresentation of Aboriginal and Torres Strait Islander people in the ACT criminal justice system identified remand rates for Aboriginal and Torres Strait Islander women were particularly high, with stakeholders observing it was difficult for courts to ensure this group’s safety while on bail.[footnoteRef:118] Yet many women are denied bail and remanded in custody only to receive sentences of time served or less.[footnoteRef:119] There is also evidence to suggest that a significant portion of women are misidentified by police as primary aggressors rather than victims of family violence.[footnoteRef:120] [118:  Jumbunna Institute, above n 37, pages 47-8.]  [119:  Committee for Economic Development of Australia, Double Jeopardy: the economic and social costs of keeping women behind bars (2022), page 15.]  [120:  See e.g. Family Violence Reform Implementation Monitor, Monitoring Victoria’s Family Violence Reforms: Accurate Identification of the Predominant Aggressor (December 2021); North Australian Aboriginal Justice Agency, Submission: Review of the legislation and justice response to domestic and family violence (November 2022), pages 19, 37, 40.] 

Even short incarceration periods like remand can result in women having their children removed and losing their home, job and connections with community.[footnoteRef:121] Many women in prison in Australia are mothers, and often the primary carer for their children.[footnoteRef:122] Parental incarceration can have severely detrimental impacts on children and young people, and further entrench cycles of disadvantage and incarceration.[footnoteRef:123] The ACT NPM recently commented that pregnancy and primary carer duties should be a critical consideration in bail decisions, noting the detrimental impact time on remand has on parental relationships and increased risks of involvement with child protection services.[footnoteRef:124] [121:  Victorian Legal Services Board and Commissioner, Keeping Women Out of the Justice System: Final Report (August 2023), page 8.]  [122:  AIHW, The health and welfare of women in Australia’s Prisons (November 2020), page 10.]  [123:  Legislative Council Legal and Social Issues Committee, ‘Inquiry into children affected by parental incarceration’, Parliament of Victoria (4 August 2022).]  [124:  ACT NPM, above n 21, page 6.] 

Once incarcerated, women are also further disadvantaged by a lack of women-specific programs and services, in a system largely designed to cater to men.[footnoteRef:125] The ACT for example lacks proper facilities and policies for detained people to care for babies and young children in custody.[footnoteRef:126] In Tasmania, there is no dedicated remand facility for women. The Tasmanian Custodial Inspector heard from women that this felt discriminatory, particularly as a new remand facility was built for men.[footnoteRef:127] In early 2024, women at Greenough Regional Prison in WA were temporarily transferred to a metropolitan facility to make room for men, due to record rises in the statewide male prison population.[footnoteRef:128] On return these women were transferred to a different unit within the facility with less access to resources and programs.[footnoteRef:129] While in the NT, in late 2024 the women’s section of Alice Springs Correctional Centre was temporarily closed to make space for men, and the women were transferred to Darwin Correctional Centre or held in Alice Springs watch house alongside men.[footnoteRef:130] [125:  See the Australian NPM’s contribution to the Association for the Prevention of Torture’s Global Report on Women in Prison, which details some further current issues relating to women in prison including the use of routine strip searches and restrictive practices, access to mental healthcare and the overrepresentation of Aboriginal and Torres Strait Islander women in custody: Australian NPM, Women in Prison: Australia – Analysis from the National Preventive Mechanism (September 2024); H Tubex and N Gately, ‘“No support, no housing, no job” – the vicious cycle pushing more women into prison’, The Conversation (28 May 2025).]  [126:  ACT NPM, above n 21, page 6.]  [127:  Tasmanian CI, Adult wellbeing inspection report (November 2024), page 21.]  [128:  WA OICS, Report 159 – 2024 Inspection of Greenough Regional Prison (April 2025), page 7.]  [129:  Ibid, page 30.]  [130:  ABC News, Relocation of female prisoners from Alice Springs to Darwin 'extremely traumatic', legal expert says (1 November 2025); NITV – SBS News, ‘20 in a cell, no fresh air, drinking water above a toilet’: these are accounts from inside an NT watch house (11 February 2025).] 

	[image: ]We suggest the Committee ask the state party to report on:
· measures to improve tailored supports for women in custody, including those with caring responsibilities and Aboriginal and Torres Strait Islander women
· measures to reduce the use of custodial detention of women towards breaking a cycle of repeat detention, including in light of its flow-on impacts.


[bookmark: _Toc208584112]Access to healthcare and disability support in custody
CAT Articles 2 and 16
Issues exist with both access to healthcare and disability support in custodial environments, with consequent impacts on people detained.[footnoteRef:131] [131:  See e.g. Australian NPM, Annual Report 2023–24, above n 44, pages 20–4.] 

Half of those entering prison in Australia report a chronic health condition.[footnoteRef:132] Further, many enter prison with undiagnosed health conditions or needs. Yet shortcomings are impacting access to health services and positive health outcomes in custody in different parts of Australia, such as: [132:  S Hampton and P Abbott, ‘Out of sight, out of mind: Investing in prison primary healthcare to target vulnerable groups’ in Australian Journal of General Practice 54:4 (April 2025), page 234.] 

· [bookmark: _Ref207115651]chronic shortages of psychiatry services[footnoteRef:133] [133:  For example, WA’s only secure forensic hospital, the Frankland Centre, has a capacity of just 30 beds and can only accommodate 10 or so patients from prisons at any one time, which means that many people with acute mental health issues must be managed within custodial facilities. See WA OICS, People in custody requiring crisis care (January 2025), pages 4, 13.] 

· insufficient custodial staffing leading to people in custody being unable to attend healthcare centres or external medical appointments[footnoteRef:134] [134:  Tasmanian CI, Adult health care inspection report 2023 (June 2024), page 7.] 

· healthcare provision to Aboriginal and Torres Strait Islander people in prisons not meeting their needs, and/or nor being culturally appropriate[footnoteRef:135] [135:  Victorian Ombudsman, Investigation into healthcare provision for Aboriginal people in Victorian prisons (March 2024), pages 21–2; WA OICS, above n 133, page 14.] 

· infrastructure shortcomings impacting therapeutic outcomes for people with mental health vulnerabilities[footnoteRef:136] [136:  WA OICS, above n 133, pages 15–18.] 

· gaps in meeting women’s particular health and wellbeing needs due to workloads, limited cultural support and inadequate infrastructure.[footnoteRef:137] [137:  WA OICS, Report 155 – 2023 Inspection of Melaleuca Women’s Prison (October 2024), pages 36–47.] 

Further, people in custodial environments do not have access to Australia’s national, government-subsidised healthcare system, Medicare.[footnoteRef:138] This is on the basis their healthcare needs are met by other means at a state and territory level. However, this can lead to disparities for people in custody, and can impact continuity of care including when transitioning out of custody back to the wider community.[footnoteRef:139] No access to Medicare in custody can also act as a barrier to a General Practitioner-led model of healthcare.[footnoteRef:140] In contrast, enabling Medicare access in custody would be of particular benefit for Aboriginal and Torres Strait Islander people, for whom there are specific healthcare ‘items’ available under Medicare.[footnoteRef:141] [138:  See Health Insurance Act 1973 (Cth), section 19(2). In most cases, people in custodial environments also do not have access to medicines under the Pharmaceutical Benefits Scheme (PBS). The PBS, part of Medicare, enables access in Australia to certain medications at prices heavily subsidised by government.]  [139:  Australian Medical Association (AMA), AMA Position Statement: Health Care in Custodial Settings (2023); AMA, AMA Submission to PBAC March Meeting Agenda Item: Access to Medicines for People in Custodial Settings (7 February 2024).]  [140:  NSW Inspector of Custodial Services, Health services in NSW correctional facilities (March 2021), pages 17, 83, 141–2.]  [141:  Ibid.] 

[bookmark: _Ref207115945][bookmark: _Ref207116122]In addition, despite the overrepresentation of people with disability in custody in Australia,[footnoteRef:142] there are barriers to accessing disability supports in custodial environments, including through the federal government-funded National Disability Insurance Scheme (NDIS).[footnoteRef:143] Existing NDIS participants commonly have reduced access to NDIS-funded disability supports on entering detention. This is because various facets of disability support in custody are meant to be provided instead by other parties at a state and territory level, including the justice system.[footnoteRef:144] However, in practice the overall level of support is often significantly reduced. [142:  Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, Final Report – Volume 8: Criminal justice and people with disability (September 2023), pages 31, 34.]  [143:  The National Disability Insurance Scheme (NDIS) is Australia’s national government-funded social insurance scheme to fund supports for eligible people with disability. For further information about barriers to accessing the NDIS in the criminal justice system, see ‘Chapter 6: The NDIS and criminal justice system interface’ in Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, above n 142, pages 207-228; Australian Government, Working together to deliver the NDIS: Independent Review into the National Disability Insurance Scheme: Final Report (October 2023) pages 68, 76-77, 97, 100.]  [144:  See NDIS, Who funds the supports you need when you’re in custody?.] 

There are also gaps in identifying NDIS participants, support for applying for the NDIS in custody, service provider access for those who do receive NDIS services in custody, post release planning, and communication between stakeholders. Both the Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability and the Australian Government’s own review into the NDIS called on governments to resolve issues with the NDIS–criminal justice system interface.[footnoteRef:145] [145:  Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, above n 142, recommendation 8.17; Australian Government, above n 143, recommendation 2 / action 2.6.] 

	[image: ]We suggest the Committee ask the state party to report on:
· ensuring a standard of healthcare within custodial environments that is at least equivalent to healthcare available in the wider community
· enabling access within custodial environments to Australia’s national healthcare system, Medicare
· ensuring Aboriginal-designed and led, culturally safe healthcare for Aboriginal and Torres Strait Islander people in all places of detention in all jurisdictions
· ensuring the particular healthcare needs of women are met within all custodial environments
· ensuring appropriate access to disability supports including the NDIS in custodial environments, including in practice.





[bookmark: _Toc208584113]Immigration detention
[bookmark: _Toc208584114]Detention population
CAT Articles 2, 3 and 16
[bookmark: _Ref207116356]Australia’s mandatory immigration detention policy continues to apply to people of all ages. As of 30 June 2025, there were 996 people held in closed Australian immigration detention facilities. Of these people, 927 were men, less than 70 were women and less than 5 were children and young people.[footnoteRef:146] [146:  The inexact numbers of women, and children and young people in detention are due to the Department of Home Affairs’ masking exact figures for privacy reasons. Department of Home Affairs, Immigration Detention and Community Statistics Summary, June 2025 (released 31 July 2025), page 4.] 

In November 2023, the High Court of Australia ruled in the case of NZYQ v Minister for Immigration, Citizenship and Multicultural Affairs (NZYQ)[footnoteRef:147] that immigration detention is unlawful if it is for the purpose of ensuring removal of the person from Australia but there is no real prospect of that removal occurring in the reasonably foreseeable future. This led to a large number of people being released from immigration detention, including some who had been detained for some years. [147:  NZYQ v Minister for Immigration, Citizenship and Multicultural Affairs [2023] HCA 37.] 

While the average time held in immigration detention has decreased following the NZYQ case, people continue to be held in immigration detention for prolonged periods with little certainty on how long they will remain. For example, in April 2025 the High Court ruled in further cases that it was lawful to continue to detain individuals for the purpose of processing a protection visa application, even after the Department of Home Affairs (the Department) had determined their removal from Australia was not practicable in the reasonably foreseeable future.[footnoteRef:148] [148:  CZA19 v Commonwealth of Australia; DBD24 v Minister for Immigration and Multicultural Affairs [2025] HCA 8; see also HWL Ebsworth Lawyers, High Court provides clarity on the constitutional limit of immigration detention (10 April 2025).] 

As of 30 June 2025, the average time people were held in immigration detention facilities was 452 days (over 1.2 years). Of those in immigration detention, almost a third had been detained more than 1 year; 65 people (6.5%) had been detained for more than 5 years.[footnoteRef:149] The various, compounding harms of prolonged immigration detention are well established. [footnoteRef:150] [149:  Department of Home Affairs, above n 146, page 12.]  [150:  See e.g. M Bosworth, ‘The Impact of Immigration Detention on Mental Health: Literature Review’ in Review into the Welfare in Detention of Vulnerable Persons: A Report to the Home Office by Stephen Shaw (2016); , CM 9186, HMSO, London 
M Peterie, ‘Deprivation, Frustration, and Trauma: Immigration Detention Centres as Prisons’, in Refugee Survey Quarterly 37(3): 279–306 (3 July 2018).] 

[bookmark: _Ref207116821]The Commonwealth Ombudsman, in his capacity as Commonwealth NPM as well as Immigration Ombudsman, monitors the treatment and conditions of people in Australia’s immigration detention facilities. The Commonwealth Ombudsman’s view continues to be that immigration detention facilities are not suitable for long-term use.[footnoteRef:151] [151:  Commonwealth Ombudsman, Submission 105 – Senate Standing Committee on Legal and Constitutional Affairs: Migration Amendment (Removal and Other Measures) Bill 2024 (April 2024), page 2; Commonwealth NPM, Annual Report 2021–22 (17 January 2023), page 35.] 

Arbitrary and indefinite detention
In December 2024, the Australian Human Rights Commission (AHRC) reported on its thematic inquiry into complaints made against the Australian Government by 10 people formerly and currently in immigration detention.[footnoteRef:152] While most of the people concerned had since been released from immigration detention, they had on average spent more than 10 years in immigration detention. The AHRC found that the Australian Government had breached the individuals’ human rights pursuant to Article 9(1) of the ICCPR regarding arbitrary detention. [152:  AHRC, Immigration detainees in prolonged or indefinite detention v Commonwealth of Australia (Department of Home Affairs and Minister for Immigration and Multicultural Affairs) [2024] AusHRC 174 (December 2024).] 

[bookmark: _Ref202537091][bookmark: _Ref202537490]In April 2024 the Commonwealth Ombudsman made a submission about the Migration Amendment (Removal and Other Measures) Bill 2024, one of 3 separate Bills amending the Migration Act 1958 (Cth) following the High Court's decision in the NZYQ case. The submission raised concerns the Bill’s introduction of a criminal offence for failure to comply with Ministerial directions concerning removal from Australia (which has a minimum sentence of 12 months’ imprisonment attached),[footnoteRef:153] could create a potentially indefinite cycle of immigration detention and incarceration.[footnoteRef:154] Some people have expressed a preference for incarceration over immigration detention due to the certainty and better range of meaningful activities that can be attached to serving a prison term,[footnoteRef:155] raising the possibility some people will choose non-compliance with a Ministerial direction over removal from Australia, thereby leading to a cycle of indefinite detention.[footnoteRef:156] [153:  See section 199E of the Migration Act 1958 (Cth).]  [154:  Commonwealth Ombudsman, above n 151, page 2.]  [155:  Commonwealth NPM, above n 151, page 35.]  [156:  Commonwealth Ombudsman, above n 151, page 3.] 

Wrongful immigration detention
In August 2025 the Commonwealth Ombudsman also reported on an investigation into 11 cases of people wrongfully detained in immigration detention in Australia in 2023–24.[footnoteRef:157] These cases included the detention of an Australian citizen, as well as a person who was detained for eighteen months due to an administrative error. The report found that in most cases the issues leading to the wrongful detention were not new, and reflected ‘an institutionalised mindset that places undue trust in historical decisions and prioritises swift action over careful deliberation’.[footnoteRef:158] The Department had also not been offering any formal apology or redress to people it wrongfully detained. The Commonwealth Ombudsman made 3 recommendations for improvement, all accepted by the Department. [157:  Commonwealth Ombudsman, Righting Wrongful Detention: Report on people wrongfully detained by the Department of Home Affairs – 1 July 2023 to 30 June 2024 (August 2025).]  [158:  Ibid, page 11.] 

Arrangements between Australia and the Republic of Nauru
On offshore asylum seeker processing, Australia and Nauru recently concluded negotiations for long-term, multi-year funding for the regional processing centre in Nauru.[footnoteRef:159] As of 24 April 2025, there are 93 people on Nauru who have been transferred there for asylum processing, 4 of whom have been determined to be refugees and the remainder going through an appeals process.[footnoteRef:160] [159:  Republic of Nauru, Nauru Bulletin – Issue 6 – 2025/289 (24 April 2025), page 3.]  [160:  Ibid.] 

Further, on 16 February 2025, the Australian Government announced Nauru would resettle members of the NZYQ cohort as part of an agreement between the two countries.[footnoteRef:161] This would be in exchange for the Australian Government paying Nauru, after amendments were made to Australian law to give the Australian Government legal authority to pay a third country to accept ‘unlawful non-citizens’ whom it wants to remove from Australia.[footnoteRef:162] Despite providing legal authority however, the legislation does not provide guarantees to a person’s safety (including whether they may be subject to detention) or that minimum human rights standards must be adhered to by the third country. [161:  The Hon Tony Burke MP – Minister for Home Affairs and Minister for Immigration and Multicultural Affairs, Statement on NZYQ (16 February 2025).]  [162:  See section 198ABH of the Migration Act 1958 (Cth).] 

Three members of the NZYQ cohort were re-detained pending their removal from Australia to Nauru under the agreement. However, questions remain about the arrangement, and what it means for the people involved;[footnoteRef:163] as of August 2025, the removal of the individuals to Nauru had been placed on hold pending legal challenges filed by each of the individuals concerned.[footnoteRef:164] [163:  See e.g. AHRC, Human Rights Commissioner says NZYQ Nauru resettlement announcement raises more questions than it answers (19 February 2025).]  [164:  ABC News, UN urges Australia to halt deportation of man to Nauru while complaint investigated (6 August 2025).] 

On 29 August 2025, the Australian and Nauru governments signed an agreement under which the Australian Government will pay the Nauru Government more than $AUD408 million, and then almost $AUD70 million annually, to resettle members of the NZYQ cohort.[footnoteRef:165] While this would apparently involve long-term Nauruan visas for these people,[footnoteRef:166] there is little further detail known. At the same time, the Australian Government has now introduced legislation to Parliament which would remove applicability of the rules of natural justice in relation to third country reception arrangements.[footnoteRef:167] [165:  ABC News, Federal government inks $400m deal with Nauru to resettle people who have 'no legal right to stay in Australia' (30 August 2025).]  [166:  The Hon Tony Burke MP – Minister for Home Affairs and Minister for Immigration and Citizenship, Statement on Nauru MOU (29 August 2025).]  [167:  Home Affairs Legislation Amendment (2025 Measures No. 1) Bill 2025 (Cth); Home Affairs Legislation Amendment (2025 Measures No. 1) Bill 2025 – Explanatory Memorandum (2025), page 2.] 

	[image: ]We suggest the Committee ask the state party to report on:
· the policy of mandatory immigration detention, including of children and young people
· plans for significantly reducing the average time spent in immigration detention in Australia including to address the risk of arbitrary detention, particularly for the 170 people held in immigration detention for more than 2 years
· long-term plans for the people impacted by the High Court of Australia decision in the NZYQ case, including resettlement agreements with Nauru
· independent oversight of Australian Government-funded detention arrangements on Nauru as part of regional processing of asylum seekers.


[bookmark: _Toc202978759][bookmark: _Toc208584115]Use of restrictive practices in immigration detention, including restraint and isolation
CAT Articles 2 and 16
[bookmark: _Ref207117896][bookmark: _Ref207117638]Numerous complaints of and incidents involving excessive or unnecessary use of force by the contracted security service provider have been reported across multiple immigration detention facilities.[footnoteRef:168] Both the Commonwealth NPM and AHRC have repeatedly made recommendations on use of force in immigration detention, including calling for cessation of routine use of mechanical restraints for transport and escort purposes across the immigration detention network.[footnoteRef:169]  [168:  Commonwealth NPM, Annual Report 2023–24; see also Commonwealth NPM, Melbourne IDC Post Visit Summary (December 2024), page 7; AHRC, Report into the use of force: Mr CJ v Commonwealth of Australia (Department of Home Affairs) [2024] AusHRC 169 (July 2024).]  [169:  See e.g. Commonwealth NPM, Brisbane IDC Post Visit Summary (December 2024), pages 9-10.; Commonwealth Ombudsman, Monitoring Immigration Detention: the Ombudsman’s activities in overseeing immigration detention, January-June 2020 (2021); AHRC, The Use of Hotels as Alternative Places of Detention (APODs) (June 2023), pages 35-36; AHRC, Inspections of Australia’s immigration detention facilities, 2019 Report (December 2020), pages 62-67; AHRC, Use of force in immigration detention [2019] AusHRC 130 (October 2019), pages 56-65.] 

The Commonwealth NPM also identified a case where the Australian Border Force used a chemical restraint on an individual to gain compliance to facilitate their involuntary removal from Australia.[footnoteRef:170] [170:  Commonwealth NPM, Fit to fly? An involuntary removal case study involving the use of chemical restraint (3 December 2024).] 

[bookmark: _Ref204081455]High Care Accommodation (HCA) is the name given to sections of immigration detention facilities where people detained can be separated from the rest of the detention population. A form of isolation, HCA is often used to separate people involved in violent incidents, for health reasons such as quarantine, or to monitor someone at risk of self-harm. While designed only to be used for as short a period as possible, there is no overall limit on the amount of time people can be held in isolation or separate detention.[footnoteRef:171]  [171:  Australian Government – Department of Home Affairs, Response to the Australian Human Rights Commission (AHRC) Risk Management in Detention Report (2019), page 6; AHRC, Inspections of Australia’s immigration detention facilities, 2019 Report, above n 169, pages 117-121.] 

The AHRC has commented HCA’s ‘prison-like conditions would not be necessary, reasonable or proportionate in any but the most exceptional cases’ and is particularly unsuitable for people with significant mental health issues or at risk of self-harm.[footnoteRef:172] In 2020 the AHRC recommended alternative options to HCA be used where separation was necessary but HCA would be unreasonable or disproportionate. The Department did not agree with the recommendation.[footnoteRef:173] [172:  AHRC, Inspections of Australia’s immigration detention facilities, 2019 Report, above n 169, pages 120-121.]  [173:  AHRC, Inspections of Australia’s immigration detention facilities, 2019 Report, above n 169, page 121; Australian Government – Department of Home Affairs, Response to the Australian Human Rights Commission (AHRC) Inspections of Australia’s immigration detention facilities, 2019 Report (December 2020), page 6.] 

The Commonwealth NPM has also observed concerning uses of HCA, including an individual with a diagnosed psychosocial disability placed in HCA for ‘respite’ purposes for over 50 days after being physically assaulted, effectively amounting to solitary confinement, as facility management were not satisfied the person could be safely housed in a different area without sustaining further injury.[footnoteRef:174] [174:  Commonwealth NPM, Villawood IDC Post Visit Summary (2024) (June 2025), pages 14-18.] 

	[bookmark: _Toc202978760][image: ]We suggest the Committee ask the state party to report on:
· measures to reduce all uses of force in immigration detention and ensure that, in practice as well as theory, use of force always remains a last resort after all alternatives have been genuinely considered and exhausted
· measures to ensure isolation practices of any kind are used only as a last resort.


[bookmark: _Toc208584116]Gender-specific care and support in immigration detention
CAT Articles 2 and 16
Women in immigration detention continue to face reduced access to services, and are subjected to greater movement restrictions, compared with men.[footnoteRef:175] Long-term detention of women is only available in small compounds at Villawood, Melbourne and Perth Immigration Detention Centres (IDCs). Any woman who enters immigration detention at other locations must either be held in an Alternative Place of Detention (APOD) or transferred interstate, in many cases far from family and support networks.[footnoteRef:176] [175:  Commonwealth NPM, Annual Report 2023–24, above n 168, pages 17–18.]  [176:  Commonwealth NPM, Villawood IDC Post Visit Summary (2023) (September 2024), pages 12-15.] 

[bookmark: _Ref207118121]In December 2024, the AHRC reported on the experiences of women in immigration detention, finding a concerning lack of adequate or equitable supports for women, which created serious risks in terms of women’s safety and welfare.[footnoteRef:177] The report noted particular concerns about the cohabitation of men and women at Broadmeadows Residential Precinct at Melbourne IDC, and the safety of women at Villawood IDC, whose compound was adjacent to one with registered sex offenders.[footnoteRef:178]  [177:  AHRC, Not just an afterthought: The experience of women in immigration detention (11 December 2024).]  [178:  Ibid, page 55.] 

Both the AHRC and Commonwealth NPM have also commented on the lack of guidelines and policies for the management and support of transgender people in detention.[footnoteRef:179] [179:  See e.g. Commonwealth NPM, Yongah Hill IDC Post Visit Summary (13 January 2025), pages 22-4; AHRC, above n 177, pages 36-8.] 

	[image: ]We suggest the Committee ask the state party to report on:
· the provision of appropriate facilities, services and supports for all women held in immigration detention
· measures to address the lack of guidelines and policies for the management and support of transgender people in immigration detention.


[bookmark: _Toc208584117]Lack of meaningful activities in immigration detention
CAT Articles 2 and 16
People in immigration detention have frequently commented on the lack of age-appropriate, engaging, and meaningful activities available to them, as well as inequalities in access and participation.[footnoteRef:180] Some people have even expressed a preference for incarceration over immigration detention, noting the better range of meaningful activities which can be available in prison.[footnoteRef:181] [180:  Commonwealth NPM, Annual Report 2023–24, above n 168, pages 16-17; AHRC, Inspections of Australia’s immigration detention facilities, 2019 Report, above n 169, pages 67-72; AHRC, The Use of Hotels as Alternative Places of Detention (APODs), above n 169, pages 36-7; AHRC, Yongah Hill Immigration Detention Inspection Report (April 2024), pages 31-3; AHRC, above n 177, pages 22-4.]  [181:  Commonwealth NPM, above n 151, page 35.] 

Comprehensive reforms are needed to ensure all people in immigration detention are afforded equal opportunities for purposeful engagement – essential for their mental, emotional and social wellbeing – with the current service provision being inadequate overall.[footnoteRef:182] [182:  Commonwealth NPM, Annual Report 2023–24, above n 168, pages 16-17.] 

	[image: ]We suggest the Committee ask the state party to report on measures to improve access for all people in immigration detention to age-appropriate, engaging, and meaningful programs and activities, as a necessary means of reasonable treatment in such places.




[bookmark: _Toc208584118]Other issues
[bookmark: _Toc208584119]Treatment in aged care and disability care
CAT Articles 2 and 16
[bookmark: _Ref207118582]Over 200,000 Australians use government-funded residential aged care services,[footnoteRef:183] while 5.5 million Australians (21.4%) are people with disability.[footnoteRef:184] Both the Aged Care Quality and Safety Royal Commission,[footnoteRef:185] and the Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability,[footnoteRef:186] revealed and reported on failures in the treatment of people in circumstances which amount to being deprived of liberty.[footnoteRef:187] [183:  Aged Care Quality and Safety Commission, Sector Performance Report: Quarter 3, January–March 2025, page 7.]  [184:  ABS, Disability, Ageing and Carers, Australia: Summary of Findings (4 July 2024).]  [185:  Royal Commission into Aged Care Quality and Safety, Final Report: Care, Dignity and Respect (February 2021).]  [186:  Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, Final Report (September 2023).]  [187:  “A royal commission is an independent public inquiry. In Australia, royal commissions are the highest form of inquiry on matters of public importance. They are only established in rare and exceptional circumstances.” See Australian Government, About Royal Commissions.] 

[bookmark: _Ref207118748]A significant focus of both Royal Commissions was the use of restrictive practices[footnoteRef:188] against people in aged care and people with disability – with each finding this was widespread, often unsafe and often inhumane.[footnoteRef:189] The Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability found people with disability were often disproportionately subjected to restrictive practices which can not only deny autonomy, but impact health, safety and wellbeing.[footnoteRef:190] Both Royal Commissions made recommendations about their use, with a focus on use as a last resort, moving towards reduction and elimination, and improved data capture, ongoing monitoring and reporting.[footnoteRef:191] [188:  Restrictive practices are defined as follows: ‘Any action, approach or intervention that has the effect of limiting the rights or freedom of movement of a person. Restrictive practices include physical restraints, chemical restraints, mechanical restraints, environmental restraints and seclusion.’ See Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, Final Report – Volume 6: Enabling autonomy and access (September 2023), page 6.]  [189:  Royal Commission into Aged Care Quality and Safety, Final Report – Volume 1: Summary and recommendations (February 2021), page 68.]  [190:  Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, Final Report – Executive Summary, Our vision for an inclusive Australia and Recommendations (September 2023), page 81. See also Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, above n 188, chapter 5.]  [191:  See Royal Commission into Aged Care Quality and Safety, Final Report – Volume 3A: The new system (February 2021), recommendation 17; Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, above n 188, recommendations 6.35–6.40.] 

New legislation regulating aged care in Australia will commence from 1 November 2025.[footnoteRef:192] Nonetheless, in its most recent quarterly performance report for January to March 2025, the Aged Care Quality and Safety Commission reported almost 7,500 unreasonable use of force incidents, over 4,000 neglect incidents, and more than 150 inappropriate use of restrictive practices incidents in residential care, which were reported to it by service providers.[footnoteRef:193] There have also been some concerns expressed about publicly-available information on the performance of aged care providers,[footnoteRef:194] and concerns that little has changed since the Royal Commission into Aged Care Quality and Safety to improve the meeting of healthcare needs within residential aged care.[footnoteRef:195] [192:  Aged Care Act 2024 (Cth).]  [193:  Aged Care Quality and Safety Commission, above n 183, page 38.]  [194:  See e.g. Commonwealth Ombudsman, Aged Care Star Ratings – Public statement (31 October 2024).]  [195:  Inspector General of Aged Care, 2024 Progress Report – Implementation of the Recommendations of the Royal Commission into Aged Care Quality and Safety (June 2024), page 40.] 

In the disability space, the NDIS Quality and Safeguards Commission also reported over 11,000 NDIS participants with behaviour support plans were subject to unauthorised restrictive practices in 2023–24.[footnoteRef:196] [196:  NDIS Quality and Safeguards Commission, Annual Report 2023–24, page 79.] 

	[image: ]We suggest the Committee ask the state party to report on:
· progress towards the reduction and elimination of restrictive practices in aged care and in disability care, including ensuring national consistency
· work to address high rates of unreasonable uses of force, neglect, and inappropriate uses of restrictive practices reported in aged care, and high numbers of unauthorised restrictive practices use within the NDIS
· updates on independent oversight of aged care and disability care across Australia, including in fulfilment of OPCAT obligations.


[bookmark: _Toc208584120]Detention of people unfit to be tried, and people found not guilty due to mental impairment
CAT Articles 2 and 16
The Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability examined the rights of people with disability who face criminal charges and are found unfit to be tried, or not guilty on the basis of mental impairment.[footnoteRef:197] In doing so, it observed the risk of indefinite detention among this cohort of people held in forensic detention.[footnoteRef:198] It raised particular concern with laws in Victoria, the NT, Queensland and Tasmania where there is no fixed maximum term of detention for people found unfit to be tried.[footnoteRef:199] To end indefinite detention it indicated the need to amend laws to set a maximum period of detention for which such people can be held, but also said that greater supports for people with disability to enable fitness to stand trial were key.[footnoteRef:200] [197:  See Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, above n 142, chapter 4.]  [198:  Ibid, pages 130–1.]  [199:  Ibid, pages 143–6.]  [200:  Ibid, pages 146–51.] 

Furthermore, the NT, while having the highest incarceration rate in Australia per capita, has no dedicated forensic mental health facility. The only Secure Care facility in the NT was repurposed to accommodate the NT’s growing prison population in 2024. As such, people found unfit to plead are detained in correctional facilities alongside people convicted of offences.[footnoteRef:201] This could potentially lead to contravention of the duty to accommodate a special need under section 24 of the Anti-Discrimination Act 1992 (NT) where a person who is incarcerated has a special need because of a disability. [201:  NT Principal Community Visitor, Media Statement: Locked Up Without Conviction: NT’s Most Vulnerable Deserve Care, Not Cells (12 May 2025); NT Principal Community Visitor, Media Statement: Concern for persons with complex cognitive disabilities in Corrections (15 January 2025).] 

In the ACT, there is one secure forensic mental health facility that may, as a matter of operational policy, exclude people assessed to require a ‘high secure service’. Discretionary exclusion of certain people found not guilty by reason of mental impairment has led to their unduly prolonged detention in a non-therapeutic correctional facility. Others who have been found not guilty by reason of mental impairment have been released from custody by the ACT’s mental health tribunal on the condition that they ‘reside’ within an approved mental health facility; effectively, that they be detained. However, there is some ambiguity as to whether the tribunal has the legislative authority to do so.[footnoteRef:202] [202:  ACT Chief Psychiatrist, ‘Recommendations for reform of care, treatment and support provided to people found not guilty because of mental impairment and released from custody into the care of mental health services’, Report – ACT Health (January 2024), pages 35-6.] 

The Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability also found step-down options for people in the forensic system were needed to facilitate transition to less restrictive environments. It went on to recommend that the 2019 National Statement of Principles Relating to Persons Unfit to Plead or Found Not Guilty by Reason of Cognitive or Mental Health Impairment (National Principles),[footnoteRef:203] endorsed by all but one Australian jurisdiction, be revised including to state that laws providing for indefinite detention should be repealed.[footnoteRef:204] In response all Australian governments have committed to review the National Principles, but not all have accepted the recommendation on their revision.[footnoteRef:205] [203:  Australian Government, National Statement of Principles Relating to Persons Unfit to Plead or Found Not Guilty by Reason of Cognitive or Mental Health Impairment.]  [204:  Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, above n 142, recommendation 8.12.]  [205:  Australian, state and territory governments, Joint Australian, State and Territory Response to the Disability Royal Commission (2024), pages 63–4.] 

	[image: ]We suggest the Committee ask the state party to report on:
· updates in all jurisdictions on measures to ensure people are not detained indefinitely as a result of being found unfit to plead, or not guilty due to mental impairment
· measures to ensure people found unfit to plead, or not guilty due to mental impairment, are placed in appropriately therapeutic environments best suited to their circumstances and needs
· updates on review and revision of the National Principles in line with recommendations of the Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability.


[bookmark: _Toc208584121]OPCAT implementation, and detention oversight
CAT Articles 2 and 16
Sixteen years after signing OPCAT and almost 8 years since ratifying, Australia has failed to comprehensively implement its international law obligations under OPCAT.
There are not yet appropriately resourced and empowered NPMs with coverage of all places of deprivation of liberty across the country. Australia’s three most populous states have still not nominated members for the Australian NPM. While legislation commenced in the ACT in 2024 establishing the ACT NPM in law and providing it with powers and protections,[footnoteRef:206] there have been no other recent legislative developments in Australia towards OPCAT implementation.[footnoteRef:207] Current Australian NPM members have varying status and legislative authority, and no current member is adequately resourced for OPCAT work. The most recent federal Budget again failed to include more funding for OPCAT implementation.[footnoteRef:208] [206:  Monitoring of Places of Detention Legislation Amendment Act 2024 (ACT), amending Monitoring of Places of Detention (Optional Protocol to the Convention Against Torture) Act 2018 (ACT).]  [207:  As of September 2025, the ACT, Tasmania and the Commonwealth have NPM-specific legislation in effect, while the NT has NPM legislation which passed the NT Parliament in 2022 but has never commenced. No other jurisdictions have NPM-specific legislation, with nominated bodies instead relying on non OPCAT-specific legislation for their work.]  [208:  Australian NPM, Joint Statement – Critical torture prevention work again underfunded (26 March 2025).] 

The ongoing disagreement between different levels of government in Australia as to which should provide the necessary resourcing remains at the core of Australia’s incomplete OPCAT implementation. This continues to undermine the adequacy of independent external oversight of places of detention, through this undermining Australia’s ability to meet its preventive obligations in Articles 2 and 16 of the CAT.
	[image: ]We suggest the Committee ask the state party to report on what Australian governments are doing to meet Australia’s CAT obligations to prevent torture and other ill treatment, by ensuring:
· appropriately resourced and empowered NPMs are in place with oversight of all places of deprivation of liberty within scope of Article 4 of OPCAT, across the country
· legislation is in place to enshrine the independence, powers and protections of all members of the Australian NPM, and visits from the United Nations Subcommittee on Prevention of Torture, in all jurisdictions.
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