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This briefing describes the legality of corporal punishment of children in 
Moz
a
mbique
. In light of the obligation under international human rights law to prohibit all corporal punishment of children, the recommendations of the UN Secretary-General’s Stu
dy on Violence against Children
,
 
and 
the 
repeated 
recommendations of 
the Committee on the Rights of the Child
, we hope the Committee 
A
gainst Torture will:
recommend to 
Mozambique
, in the concluding observations on the 
initial
 
state party report, that legislation is enacted and enforced which explicitly prohibits corporal punishment in all settings, including the home, together with appropriate public education and professional training on positive, participatory and non-violent forms of education and childrearing.
)


1 Mozambique’s report to the Committee Against Torture
1.1 The initial state party report of Mozambique to the Committee Against Torture refers to corporal punishment in the context of the Geneva Conventions, judicial extradition and prison conditions[footnoteRef:1] but it makes no reference to the fact that children in Mozambique may lawfully be subjected to corporal punishment in their homes, schools and care settings. [1:  29 January 2013, CAT/C/MOZ/1, Initial state party report, paras. 58, 103 and 140] 


2 The legality and practice of corporal punishment of children in Mozambique
2.1 Summary: In Mozambique, corporal punishment of children is prohibited in penal institutions and as a sentence of the courts but it is lawful in the home, alternative care settings, day care and schools.
2.2 Home (lawful): Article 7 of the Law for the Promotion and Protection of the Rights of the Child No. 7/2008 states that “no child shall be subjected to negligent, discriminatory, violent and cruel treatment or be subjected to any form of exploitation or oppression” and states that child abuse includes “assault or other deliberate injury” (unofficial translation). But the Law does not prohibit all corporal punishment, and article 17 provides for the concept of justifiable discipline: “The child has the right to be disciplined in accordance with their age, physical and mental condition, and no disciplinary action is justified if, by reason of their tender age or other reason, the child is unable to understand the purpose of disciplinary action.” 
2.3 Article 40(1) of the Constitution 2004 states that “all citizens shall have the right to life and to physical and moral integrity, and they shall not be subjected to torture or to cruel or inhuman treatment”, but it is not interpreted as protecting children from all corporal punishment. Similarly, provisions against violence and abuse in the Law on the Jurisdictional Organisation of Minors No. 8/2008, the Penal Code, the Family Law 2004 and the Law Against Domestic Violence No. 29/2009 are not interpreted as prohibiting all corporal punishment in childrearing. 
2.4 A 2009 survey of more than 2,600 children found that one child in three had been hit with a hand at home in the past two weeks, 37% had been beaten with an object.[footnoteRef:2] [2:  Clacherty, G. et al (2009), Children’s Experiences of Punishment in Mozambique: A Qualitative and Quantitative Survey, Pretoria: Save the Children Sweden] 

2.5 Alternative care settings (lawful): Corporal punishment is lawful in alternative care settings (care institutions, foster care, places of safety, emergency care, etc) as for parents, under the concept of “justifiable discipline” in article 17 of the Law for the Promotion and Protection of the Rights of the Child 2008 (see under “Home”).
2.6 Day care (lawful): Corporal punishment is lawful in early childhood care and in day care for older children under the concept of “justifiable discipline” in article 17 of the Law for the Promotion and Protection of the Rights of the Child 2008 (see under “Home”).
2.7 Schools (lawful): Government directives advise against corporal punishment in schools, but there is no explicit prohibition in law. Article 34(1) of the Law for the Promotion and Protection of the Rights of the Child 2008 states that the child has the right to education, including “the right to be respected by their teachers in order to be assured of the child’s human dignity” (unofficial translation). The Law also puts a duty on school management to report maltreatment of students (article 37(1)) but it does not explicitly prohibit corporal punishment. The Law on the National Education System 1983 appears to be silent on the issue (information unconfirmed). Law No. 2001-054 on Primary Education provides for compulsory education for children aged 6-14: it does not prohibit corporal punishment.
2.8 The above mentioned survey in 2009 found that about a third of children had been hit with a hand at school in the past two weeks; 40% had been hit with an object.[footnoteRef:3] [3:  ibid.] 

2.9 Penal institutions (unlawful): Corporal punishment is explicitly prohibited as a disciplinary measure in penal institutions in article 64(4) of the Law for the Promotion and Protection of the Rights of the Child 2008 (unofficial translation): “It is strictly forbidden to use disciplinary methods that constitute cruel, inhuman or degrading treatment, including corporal punishment, placement in a dark cell, imprisonment or solitary confinement, reduction in diet….”
2.10 Sentence for crime (unlawful): Corporal punishment is unlawful under the Law Abolishing the Penalty of Whipping 1989: article 1 repealed Law No. 5/1983 which had introduced whipping as a judicial sentence, article 2 revoked all sentences of whipping that had not been carried out at the time the Law came into force. The Constitutional protection from cruel or inhuman treatment (article 40) applies (see under “Home”) and there is no provision for corporal punishment as a sentence of the courts in the Law for the Promotion and Protection of the Rights of the Child 2008.

3 Recommendations by human rights treaty bodies
3.1 CRC: The Committee on the Rights of the Child has twice expressed concern at corporal punishment of children in Mozambique and recommended that it be prohibited in the home and all other settings – in concluding observations on the state party’s initial report in 2002[footnoteRef:4] and on the second report in 2009.[footnoteRef:5] [4:  7 February 2002, CRC/C/15/Add.172, Concluding observations on initial report, paras. 38 and 39]  [5:  4 November 2009, CRC/C/MOZ/CO/2, Concluding observations on second report, paras. 8, 47, 48 and 75] 
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