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ACCESSION TO CONVENTION

I invite the Committee to strongly recommend (1) withdrawal by the Holy See of the following reservation which is plainly incompatible with the object and purpose of the Convention: stated again in the 2nd periodic report, para 84: 'that the application of the Convention be compatible in practice with the particular nature of the Vatican City state and of the sources of its objective law . . .'. The main source of Vatican law is Canon Law, which sets out a secret, ineffective and non-punitive process for dealing with child sex abuse by priests – a process which is impossible to reconcile with certain key provisions of the Convention.

If the true purpose of the reservation was to maintain the Church's claim to deal with abusing priests under its internal disciplinary system, and the exclusion of any cooperation with law enforcement authorities, it was a 'reservation' that amounted to a repudiation of key provisions in the Treaty's protection of children. Other state parties should have denounced it as such, and could have forced the Holy See to withdraw its reservation or repudiate the Convention

CONVENTION BREACHES

In my opinion, the Holy See continues to breach the Convention, repeatedly and on a significant scale, in the following respects, and I invite the Committee (2) to ask the Holy See for their considered reply on whether they believe they have been and/or are in breach – and if they are how they propose to remedy this: 

Article 3(1): The best interests of the child requires ... calling in the police and social welfare services and providing counselling to the child and the family — steps the Vatican resolutely refused to envision when it published its new Canon Law norms in July 2010.

Article 19(1): places an international law duty on the Holy See to make arrangements for reporting child sex abuse to law enforcement authorities — a duty that has been blatantly breached from the outset by subjecting all allegations to the 'pontifical secret' procedures of Crimen and then of the 2001 apostolic letter and most recently of the July 2010 decree (more information given below), which insists on Canon Law jurisdiction over abusive priests.

Article 34: The Holy See, through its responsible agency the CDF, took no `national, bilateral or multi-national measures' other than by issuing the 2001 Ratzinger letter, which served to delay investigations of accused priests and failed to require notification to law enforcement agencies. The Holy See has most scandalously breached its obligations under Article 34, and remains in breach through its 2010 insistence on Canon Law process and 'pontifical secrecy’.

Article 39: The Holy See continues to be in breach of this obligation other than in cases where it has been forced by court orders or settlements to pay compensation. There is little or no evidence of the Holy See voluntarily taking (in the words of Article 39) “all appropriate measures to promote physical and psychological recovery and social reintegration” to victims, ... [although they are usually provided for offending priests]. Nor of it taking measures that ”foster the health, self-respect and dignity of the child” after the abuse. 
Articles 3(1), Article 19(2), and Article 34 – Canon Law

Canon Law is incompatible with the articles of the Convention and the Optional Protocol dealing with abuse and exploitation; it favours the offending priest at the expense of the best interests of the child (a breach of Article 3(1)); it does not provide effective procedures for investigation, reporting, referral or judicial involvement (a breach of article 19(2)); and it has secrecy provisions that preclude national, bilateral and multi-national measures (a breach of article 34). 

In May 2010 the Holy See clarified that its 1990 reservation about Vatican City State (VCS) law really did refer to Canon Law ('Canon Law is the primary source of the law of VCS'). Faced with exposure of the way that Canon Law had protected paedophile priests and permitted re-offending, it belatedly protested 'the fact that a given act may also be treated as a religious offence under penal Canon Law does not preclude prosecution according to the criminal law and procedures of any state'.
 This claim, made in its 2nd Periodic Report, (paras 78 and 85) and report under the Optional Protocol (para 57) ... is disingenuous and misleading. Canon Law — and Crimen and the 2001 Ratzinger apostolic letter and the 'New Norms' of July 2010 — do effectively preclude prosecution because from the moment a complaint is formally made, and for ever after, all participants in the process are sworn to total secrecy.

Canon law has no public hearings, no DNA test facilities, no enforcement mechanism, and the most severe punishments, excommunication or an order to return to the laity ... bears no comparison with the sentences of imprisonment or community service that can be expected under criminal law. 
It is plain from the new Canon law norms laid down in July 2010 that the Vatican will not yield in its claim that the Church is entitled to shelter suspected criminals in its midst from police investigation, public trial and sentencing.

[OPSC] Protocol The Vatican continues to evade its obligations (a) to take action under penal laws against pimps and procurers and persuaders, which would include priests and church officials who encourage or arrange paedophile activities and (b) that state parties “shall afford one another the greatest measure of assistance in connection with investigations” (Article 6)  
In 2008 [the Holy See] refused even to answer letters from the Murphy Commission in Ireland, and its nuncio then insulted the Commission and refused to appear before it
. The Optional Protocol required the Vatican to submit a report in January 2004 (by which time the Boston scandal had hit the headlines) but the Vatican delayed its response until May 2010.
COMMAND AND CONTROL OF THE WORLDWIDE CHURCH BY THE VATICAN/HOLY SEE
I offer the following that I hope will be helpful in countering any attempt by the Holy See to seek to distance itself from Convention and Protocol breaches under its aegis simply because they take place in other countries:
The Pope appoints and dismisses bishops, and is ultimately responsible for disciplining priests: Canon 331 of the Code of Canon Law gives him supreme power in the church. The Holy See has had no difficulty in calling clergy to account for errors of doctrine or morality, no matter where in the world they are based, through its moral and legal authority over subordinates in Catholic religious orders that are bound by obedience to the Pope ‘as their superior’ (Canon 590)
Bishops are accountable to the Holy See, and were acting within the scope of their employment and under instructions from the Holy See when they negligently failed to warn parishioners about paedophile priests and failed to report allegations of child abuse to police.

All credible allegations must be reported to the CDF, which can order a trial in Rome or tell the local Bishop to proceed to a Canon law trial himself. The new Canon Law norms introduced in July 2010 make it clearer than ever that the Vatican directs that it controls the whole process.
I offer three examples:
In Doe v Holy See
 the plaintiff had been molested at the age of 15 by a priest at a monastery in Portland (Oregon). The case against the Holy See was based on its controlling power over the Catholic Church, its process of appointment and removal of bishops and through them its responsibility for disciplining priests. In this case, despite knowing of the priest’s dangerous propensities to abuse children, it negligently placed him, time and again, in a position to do so, and negligently failed to warn those coming into contact with him, including the plaintiff and his family, and negligently failed to supervise him. The Court rejected the Holy See’s technical defence that its conduct did not occur in the United States, on the basis that it was sufficient that the injury and some of the conduct alleged to be negligent took place there, even if other aspects of the negligent conduct took place at the Vatican.

In 2001, the Vatican actually congratulated Bishop Pierre Pican of Bayeux for refusing to inform police about a paedophile priest and for giving him parish work despite his confession of guilt. ‘I congratulate you for not denouncing a priest to the civil administration,’ wrote Cardinal Castrillon Hojos, with personal approval of John Paul II and other senior cardinals, including the head of the CDF, Cardinal Ratzinger. This came to light after the priest had been sentenced to eighteen years for repeated rapes and assaults on 10 boys, and the Bishop received a three-month suspended sentence for not reporting the abuse, contrary to French law
. The Papal commendation had been copied to all bishops, to serve as an encouragement to them to devise such laws. There can be no clearer example of the Holy See deciding that its own law should trump the criminal law of another nation, or at least requiring its spiritual adherents – nationals of that other nation – to breach the law of their land.

The US conference of Catholic Bishops, Essential Norms states “The church reaffirms her right to enact legislation binding on all her members concerning the ecclesiastical dimensions of the delict of sexual abuse of minors”
.

Secrecy and control – (1962) Crimen Sollicitationis, the 2001 apostolic letter Sacramentorum sanctitatis tutela and the July 2010 decree de gravioribus delictis
All require that all official participants and canonical courts – the judge, the promoter and the notary – must be priests, and the proceedings must be conducted in complete secrecy, with excommunication the punishment even for the child victim if he were later to tell lawyers or police. 

None make any mention of any duty on bishops or anyone else to report cases of child abuse to civil authorities. 

I invite the Committee (3) to strongly recommend that the Vatican publicly directs that credible suspicions about child abuse committed by priests or religious committed since the Holy See’s Ratification of the Convention in 1990 must be reported (even when not a legal obligation) immediately to the relevant law enforcement authorities and further direct that relevant evidence should be volunteered and provided, including material in secret archives in any part of the world including the VCS and that the requirement to do so overrides any oaths or obligations under Canon Law.
I invite the Committee (4) to strongly recommend further that priests and religious are required to co-operate fully with civil or criminal bodies examining matters connected with the Convention and its optional protocols, for example but not limited to enquiries about individuals or about matters in a particular area and that the requirement to do so overrides any oaths or obligations under Canon Law.
The 2010 decree extended time limits to expire on the victim's 39th birthday – although it would be more sensible to abolish time limits altogether. I invite the Committee (5) to strongly recommend withdrawal by the Holy See remove any arbitrary time limit.
---   ---

The above contrasts markedly with the Holy See's stated determination that child abusers should not escape punishment:

Legislation is needed to protect children from all forms of exploitation and abuse, as in the case of incest and paedophilia ... these scourges are an affront and a scandal to humanity. These various forms of violence must not go unpunished.

Source: Holy See, Statement to UN Special Conference on Children, 2002, pars 23(a).

---    ---
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