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UNITED NATIONS COMMITTEE AGAINST TORTURE

FIFTH PERIODIC REVIEW OF THE UNITED KINGDOM OF 
GREAT BRITAIN AND NORTHERN IRELAND

FIFTIETH SESSION, MAY 2013
THE ODYSSEUS TRUST SUBMISSION TO THE LIST OF ISSUES

1. This submission to the List of Issues is made by the Odysseus Trust..
The Odysseus Trust
 promotes good governance and the effective protection of human rights. It is directed by Lord Lester of Herne Hill QC, assisted by a staff of two Parliamentary Legal Officers, Joanna Dawson and Sophia Harris, and a Legal Researcher, Caroline Baker.

2. We raise three main issues for inclusion in the List of Issues to be sent to the United Kingdom for examination of its fifth periodic report to the Committee Against Torture (CAT or the Committee).

1. Engagement with the Committee Against Torture

3. The UK's fifth periodic report, dated 21 May 2012, was due in 2008. The UK's fourth periodic report, dated 27 May 2004, was due in 2002. The UK allowed a period of six years to elapse between its follow-up Report of 2006 and its fifth periodic report in May 2012 during which time it is unclear whether there has been any engagement by the UK with CAT. The UK continues to refuse to make a declaration under Article 22 UNCAT creating the possibility of individual complaints to the Committee.
4. We request the Committee to address this issue with the UK.

2. Incompatibility of uk Law

5. Article 2, paragraph 3 UNCAT prevents the use of an order from a superior being used as justification for torture.

6. In General Comment No. 2, the Committee stated that:

The non-derogability of the prohibition of torture is underscored by the long-standing principle embodied in article 2, paragraph 3, that an order of a superior or public authority can never be invoked as a justification of torture Thus, subordinates may not seek refuge in superior authority and should be held to account individually. At the same time, those exercising superior authority - including public officials - cannot avoid accountability or escape criminal responsibility for torture or ill-treatment committed by subordinates where they knew or should have known that such impermissible conduct was occurring, or was likely to occur, and they failed to take reasonable and necessary preventive measures. The Committee considers it essential that the responsibility of any superior officials, whether for direct instigation or encouragement of torture or ill-treatment or for consent or acquiescence therein, be fully investigated through competent, independent and impartial prosecutorial and judicial authorities. Persons who resist what they view as unlawful orders or who cooperate in the investigation of torture or ill-treatment, including by superior officials, should be protected against retaliation of any kind. 

7. Section 7 of the Intelligence Services Act 1994 provides:

7 Authorisation of acts outside the British Islands.

(1) If, apart from this section, a person would be liable in the United Kingdom for any act done outside the British Islands, he shall not be so liable if the act is one which is authorised to be done by virtue of an authorisation given by the Secretary of State under this section.

(2) In subsection (1) above “liable in the United Kingdom ” means liable under the criminal or civil law of any part of the United Kingdom.

(3) The Secretary of State shall not give an authorisation under this section unless he is satisfied—

(a) that any acts which may be done in reliance on the authorisation or, as the case may be, the operation in the course of which the acts may be done will be necessary for the proper discharge of a function of the Intelligence Service [F1or GCHQ]; and

(b) that there are satisfactory arrangements in force to secure—

(i) that nothing will be done in reliance on the authorisation beyond what is necessary for the proper discharge of a function of the Intelligence Service [F1or GCHQ]; and

(ii) that, in so far as any acts may be done in reliance on the authorisation, their nature and likely consequences will be reasonable, having regard to the purposes for which they are carried out; and

(c) that there are satisfactory arrangements in force under section 2(2)(a) or 4(2)(a) above with respect to the disclosure of information obtained by virtue of this section and that any information obtained by virtue of anything done in reliance on the authorisation will be subject to those arrangements.

(4) Without prejudice to the generality of the power of the Secretary of State to give an authorisation under this section, such an authorisation—

(a) may relate to a particular act or acts, to acts of a description specified in the authorisation or to acts undertaken in the course of an operation so specified;

(b) may be limited to a particular person or persons of a description so specified; and

(c) may be subject to conditions so specified.

(5) An authorisation shall not be given under this section except—

(a) under the hand of the Secretary of State; or

(b) in an urgent case where the Secretary of State has expressly authorised it to be given and a statement of that fact is endorsed on it, under the hand of a senior official 

(6) An authorisation shall, unless renewed under subsection (7) below, cease to have effect—

(a) if the authorisation was given under the hand of the Secretary of State, at the end of the period of six months beginning with the day on which it was given;

(b) in any other case, at the end of the period ending with the second working day following the day on which it was given.

(7) If at any time before the day on which an authorisation would cease to have effect the Secretary of State considers it necessary for the authorisation to continue to have effect for the purpose for which it was given, he may by an instrument under his hand renew it for a period of six months beginning with that day.

(8) The Secretary of State shall cancel an authorisation if he is satisfied that any act authorised by it is no longer necessary.

(9) For the purposes of this section the reference in subsection (1) to an act done outside the British Islands includes a reference to any act which—

(a) is done in the British Islands; but

(b) is or is intended to be done in relation to apparatus that is believed to be outside the British Islands, or in relation to anything appearing to originate from such apparatus; and in this subsection “apparatus” has the same meaning as in the Regulation of Investigatory Powers Act 2000 (c. 23).

8. The Metropolitan Police Service (MPS) and the Crown Prosecution Service (CPS) are currently investigating allegations that the UK Secret Intelligence Service illegally rendered two Libyan nationals, Mr Abdul Hakim Belhaj and Mr Sami al-Saadi, and their families to Libya in 2004 where they were subjected to ill-treatment and torture by the government of Muammar Gaddafi.

9. These allegations came to light in September 2011 when the Gaddafi regime fell and papers from the former Libyan government were found in an office in Tripoli.
 

10. There are indications that the alleged rendition may have occurred as part of a "ministerially authorised government policy" under section 7, Intelligence Services Act 1994.

11. Under the Human Rights Act 1998, the Intelligence Services Act 1994 must be interpreted, as far as is possible, with the provisions of the European Convention on Human Rights (ECHR) in particular, Article 3 prohibiting torture or to inhuman or degrading treatment or punishment. However, the lack of explicit safeguards preventing the use of a section 7 authorisation for acts contrary to the Convention Against Torture by United Kingdom officials, in particular complicity in torture via extraordinary rendition, could violate UNCAT Article 2, paragraph 3.

12. We request the Committee to examine the possible misuse of section 7 of the Intelligence Services Act 1994.

13. Since the UK has not made a declaration under Article 22 UNCAT, the Fifth Periodic Review of the UK may be the Committee's only opportunity to examine the allegations made by Mr Abdul Hakim Belhaj and Mr Sami al-Saadi.
3. Investigation and Redress

14. Articles 12, 13 & 14 UNCAT require signatory States to investigate allegations of torture, enable victims to complain about acts of torture and provide redress for acts of torture.

15. In General Comment No. 3, the Committee set out the content of the Article 14 UNCAT right to redress. Article 14 UNCAT includes a right to the truth and "the failure to investigate, criminally prosecute, or to allow civil proceedings related to allegations of acts of torture in a prompt manner, may constitute a de facto denial of redress and thus constitute a violation of the State’s obligations under article 14."

16. Article 14 UNCAT requires that:

States parties […] make readily available to the victims all evidence concerning acts of torture or ill-treatment upon the request of victims, their legal counsel, or a judge.  A State party’s failure to provide evidence and information, such as records of medical evaluations or treatment, can unduly impair victims’ ability to lodge complaints and to seek redress, compensation and rehabilitation.

17. Obstacles to the right to redress which violate Article 14 UNCAT include:

[…] State secrecy laws, evidential burdens and procedural requirements that interfere with the determination of the right to redress; statutes of limitations, amnesties and immunities; the failure to provide sufficient legal aid and protection measures for victims and witnesses […]

18. Crucially, "[…] under no circumstances may arguments of national security be used to deny redress for victims."

19. In July 2010, the Government set up an inquiry, the Detainee Inquiry, to investigate allegations of complicity in torture by United Kingdom agents and officials.
 That inquiry was to be chaired by Sir Peter Gibson, a former Court of Appeal Judge and the Intelligence Services Commissioner from 2006 to 2010.
 The Intelligence Services Commissioner is responsible for overseeing the conduct of the Intelligence Services in discharging their functions. In particular, he is responsible for keeping under review the Secretary of State's use of section 7 Intelligence Services Act 1994 authorisations although it was Sir Peter Gibson's predecessor, Lord Brown of Eaton-under-Heywood, who would have overseen the authorisation which reportedly covered the extraordinary rendition of Mr Belhaj and Mr al-Saadi (cf. 2).
 Sir Peter's former role as Intelligence Services Commissioner had lead to doubts being expressed about his impartiality.

20. The Detainee Inquiry was to commence its investigations once the CPS had decided whether or not to prosecute named individuals in relation to allegations of complicity in torture made by Mr Binyam Mohammed and another individual detained at Bagram Air Base in Afghanistan in January 2002.
 The Inquiry was to report to the Prime Minister. The Prime Minister would then to decide whether to make the report public and what, if any, redactions to make. There is no indication that the alleged victims would have had access to the unredacted report.

21. The Detainee Inquiry was not designed to fulfil the UK's international obligations under Article 3 ECHR or Articles 12, 13 & 14 UNCAT:
 the detainees were not given a greater participatory role; they were not entitled to question Government agents but were able, like any other member of the public, to suggest questions to the Inquiry Panel; the Inquiry Panel did not undertake to ask those questions; the detainees were not entitled to see the transcript of evidence sessions which had been held in private, whether they could or not was to be determined by the Inquiry Panel; all evidence from current or former members of the security and intelligence agencies, below the level of Head, would have been heard in private; and the Government would have determined which evidence could be published by the Inquiry.

22. When the Protocol between the Government and the Detainee Inquiry was published, the detainees, their lawyers and other non-governmental organisations announced that they would not be participating in the Inquiry.

23. In January 2012, the CPS announced that they would not prosecute named individuals in relation to these allegations. They also announced the immediate investigation into the allegations made by Mr Belhaj and Mr al-Saadi and the setting up, with the MPS, of a joint panel to consider how the MPS investigations should interact with the Detainee Inquiry.

24. Subsequent to this announcement by the CPS and the MPS, the Government decided to bring the Detainee Inquiry to a close.
 In reply to Universal Periodic Review Recommendation 110.84,
 the Government said:

The recommendation enjoys the support of the United Kingdom.

In July 2010, the Prime Minister announced a series of measures in order to try and draw a line under the serious allegations that had been made about the role the UK has played in the treatment of detainees held by other countries. We have published Consolidated Guidance which provides clear directions for intelligence officers and service personnel dealing with foreign liaison services regarding detainees held overseas. The Government also established the Detainee Inquiry to investigate whether Britain was implicated in the improper treatment or rendition of detainees held by other countries that may have occurred in the aftermath of 9/11. Although a decision has since been taken to draw this Inquiry to a conclusion while the Metropolitan Police Service carry out related criminal investigations, the Inquiry Chair, Sir Peter Gibson has provided the Government as requested with a report on its preparatory work to date, highlighting particular themes or issues which might be the subject of further examination. The Government is now looking carefully at its contents and is committed to publishing as much of this interim report as possible. In his statement to the House on 18 January 2012, the Justice Secretary said that the UK Government remained committed to drawing a line under these issues and fully intends to hold an independent, judge-led inquiry once it is possible to do so and all related police investigations have been completed. In the debate that followed, the Justice Secretary said that the Government now had more time, although it did not want it, to consider the reservations some NGOs had raised about the Gibson Inquiry's approach. However, the Government will not look at the question of terms of reference and protocols for a new Inquiry until we reach the point that one can be set up. In the meantime, relevant government departments and agencies are co-operating fully with the police investigations. 

25. At present, there is no commission, inquiry or independent body which is investigating allegations into UK complicity in torture other than those made in 2011 by Mr Belhaj and Mr al-Saadi.
26. While the court, under its Administrative Law jurisdiction combined with the Human Rights Act 1998, is able to require the Government to undertake an inquiry into allegations of extraordinary rendition and complicity in torture which is compliant with Article 3 ECHR,
 it is unlikely to do so while the MPS are investigating those allegations.

27. If the court refuses to order an inquiry and the Government continues to fail to commence an inquiry which meets the standards mandated under the UK's international obligations, the victim may have recourse to the European Court of Human Rights (ECtHR). However, for an application to the Court to be admissible the applicant must have exhausted all domestic remedies. In this case, this means attempting to obtain an inquiry from the High Court, the Court of Appeal and, where permission to appeal is granted, the Supreme Court. This will take a significant amount of time to which must be added the delay in the proceedings before the ECtHR. As an example, in El-Masri v Former Yugoslav Republic of Macedonia,
 also dealing with extraordinary rendition and complicity in torture, Mr El-Masri was abducted in FYROM on 31 December 2003. He finally achieved redress, in the form of a judgment which found that his allegations proven, on 13 December 2012. That is a delay of almost eight years and could constitute a de facto violation of Article 14 UNCAT as set out in General Comment No. 3.

28. The facts forming the basis of the allegations against the UK also took place in 2003 and 2004. To date, there has been no public investigation or apology although some individuals have obtained financial compensation.

29. We ask the Committee to use the opportunity presented by the United Kingdom's Fifth Periodic Review to investigate or to recommend an investigation of these complaints.

30. The Committee may also wish to have regard to the reports
 of the Parliamentary Joint Committee on Human Rights
 on the Justice and Security Bill to decide whether this measure will enhance or impair the fair determination by British courts of allegations of torture and other ill-treatment involving the Intelligence and Security Services and the Government's responses to those reports.
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