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I. INTRODUCTION

1. This submission has been written jointly by the following non-governmental organisations:

The Hungarian Civil Liberties Union (HCLU) is a national human rights NGO in which the Equality Project focuses on the rights of persons with disabilities in Hungary, especially those with intellectual and psychosocial disabilities. The main focus of our activities is protecting the legal capacity of persons with disabilities with a special emphasis on the right to vote, the right to education, the right to independent life and monitoring the deinstitutionalisation process in Hungary. We provide legal aid and legal representation in strategic litigation cases for clients with disabilities who consider themselves as victims of human rights violations. Recently, empowering persons with disabilities and their families has become an integral part of our activities while retaining our original focus points. For more information, please visit www.tasz.hu.

[bookmark: _heading=h.gjdgxs]The Living Independently in the Community advocacy group is a grassroot initiative made up of people with physical disabilities and their allies who believe that everyone has the right to live an independent and autonomous life. For more information, please visit https://onalloanlakni.blog.hu.

Validity Foundation – Mental Disability Advocacy Centre (Validity) is an international non-governmental human rights organisation which uses the law promote, protect and defend the human rights of persons with intellectual disabilities and persons with psychosocial disabilities worldwide. Validity’s vision is a world of equality where emotional, mental and learning differences are valued equally; where the inherent autonomy and dignity of each person is fully respected; and where human rights are realised for all persons without discrimination of any form. Validity has participatory status at the Council of Europe, and special consultative status at ECOSOC. For more information, please visit www.validity.ngo. 

2. [bookmark: _heading=h.30j0zll]This submission covers the following Articles of the CRPD and the following paragraphs of the List of Issues Prior to Reporting (LoIPR):

(a) [bookmark: _heading=h.1fob9te]Children with disabilities (art. 7) – Paragraphs 7-8, LoIPR;
(b) Right to life (art. 10) – Paragraph 13, LoIPR;
(c) Equal recognition before the law (art. 12) – Paragraph 16, LoIPR;
(d) Access to justice (art. 13) – Paragraph 17, LoIPR;
(e) Liberty and security of the person (art. 14) – Paragraph 18, LoIPR;
(f) Freedom from torture or cruel, inhuman or degrading treatment or punishment (art. 15) – Paragraphs 19-21, LoIPR;
(g) Protecting the integrity of the person (art. 17) – Paragraph 23, LoIPR;
(h) Living independently and being included in the community (art. 19) – Paragraphs 24-25, LoIPR;
(i) Respect for home and the family (art. 23) – Paragraph 27, LoIPR;
(j) Education (art. 24) – Paragraph 28, LoIPR; and
(k) Participation in political and public life (art. 29) – Paragraph 33, LoIPR.


II. RESPONSE TO LIST OF ISSUES PRIOR TO REPORTING


[bookmark: _heading=h.3znysh7](a) Children with disabilities (art. 7) – Paragraphs 7-8, LoIPR

3. According to the government, children with disabilities have access to services which provide them special support in their homes as well as helping them access public services outside their homes. The government refers to services under the Social Act and the program ‘temporary accompaniment and care provided in the homes of the families of disabled persons’ (hereafter: ‘fecske’) is also mentioned. Furthermore, the government claims that currently implemented projects aim to complete the process of deinstitutionalisation of homes for children with disabilities.

4. The government did not explain to what extent the relevant social services in the Social Act, namely support services and daytime care, are accessible to children with disabilities who would require these services. In reality, access to support services is very much limited (see: statistics under paragraph (i) in this report) which hinders children with disabilities to access public services such as schools. Also, the capacities of day care centres are limited. As daytime care is a social service originally designed for adult persons with disabilities to socialise during the day, only 4.8% of daytime care service users are children. Children in daytime care centres receive education      inferior to that of their peers both in quality and quantity.

5. The government argues that there are school-age children with disabilities who cannot attend school and thus participate in individual development. However, individual development is often not based on children’s actual needs. The reason behind this is that educational expert committees recommend very often individual development due to the lack of capacities of the mainstream/public school system (see: statistics of developmental education under paragraph (j) of this report).

6. The government refers to 'fecske’ – currently operating under a tender procedure – which aims to complement social services of families of persons with disabilities under the Social Act. However, access to this service is difficult. Only a narrow fraction of the families concerned can use it. About 350 families use it annually while more than 30 thousand children with disabilities live with their families. Consequently, a little more than 1% of the target group of ‘fecske’ has been reached by this service so far. The reason behind the low number of service users of ‘fecske’ is the lack of awareness that this service exists, its lack of social acceptance in rural areas and insufficient budgetary resources.

7. The government has not provided any data on two other relevant services for children with disabilities and their families namely, 1) ‘daytime supervision’[footnoteRef:1] and 2) ‘home help’[footnoteRef:2]. Furthermore, the government lists residential social care services in Appendix 7/2 which are clearly not community-based services. [1:  See 44/B. § (1) of Act XXXI of 1997 on Child Protection and Guardianship Administration.]  [2:  See 22. § (1) of 63/2006. (III. 27.) Governmental Decree on the Rules of Social Cash Benefits and Services.] 


8. The National Coordinating Body on DI (IFKKOT) – supervising the deinstitutionalisation of social care institutions – has not assessed the project plans under EFOP 2.1.1.-16 and VEKOP-6.3.1. on the deinstitutionalisation, refurbishment and capacity expansion of children’s homes. Hence, there was no monitoring mechanism in place for assessing whether the DI applications of child protection institutions are in conformity with human rights standards. Furthermore, IFKKOT is not an independent monitoring body as its president and four of its total eleven delegates are appointed by the Secretary of State for Social Affairs. As for the submitting organisations, EFOP 2.1.1.-16 and VEKOP-6.3.1. are maintaining institutional settings and/or leading to ‘trans-institutionalisation’.

9. Also, there is no organisation providing ongoing methodological support under EFOP 2.1.1.-16 and VEKOP-6.3.1. Consequently, there is a great risk that the implementation of the projects under these calls is not in line with the requirements set forth by the CRPD. The lack of independent support mechanism directly leads to the risks of trans-institutionalisation of children with disabilities. An example below illustrates how the current DI process further entrenches the institutional care of children with disabilities by building new institutionalised settings in the vicinity of currently-existing large-scale institutions.

10. [bookmark: _GoBack]According to one of the project descriptions, five children’s homes with a capacity of five places for children with dual needs (children with intellectual and psychosocial disabilities) are being built beside a large-scale institutions for 272 persons with disabilities in Tordas (Fejér Megyei Gesztenyés Egyesített Szociális Intézmény). The project was granted 80 million HUF (EUR 236,580). It is claimed in the project description that this allegedly good practice will bring about a new integrative model in the system of social care institutions.

11. In the view of the submitting organisations, new forms of institutions cannot be claimed to be in line with the provisions of the CRPD.

12. Suggested recommendations:
· Families of children with disabilities as well as community-based service providers should be granted necessary budgetary resources so that all children with disabilities can live with their families or in a family environment.
· Rearrange the composition of IFKKOT to be an independent monitoring mechanism which also reviews the DI applications of childcare institutions, in conformity with the CRPD and particularly article 19 and General Comment No. 5.


(b) Right to life (art. 10) – Paragraph 13, LoIPR

13. Under international law and the legal interpretation of the Hungarian National Preventive Mechanism, social care institutions and children’s homes are clearly considered as places of detention. Nevertheless, according to the government's report it is not justified in social care institutions to use the procedure which is followed in penal institutions when investigating deaths. This means that the death of persons in social care institutions is not considered as an “extraordinary event”, and thus, it is not followed by a formal death procedure and an autopsy.

14. If the physician of the social care institution establishes a natural death in a state-run or other type of institution, the institution and authorities have no obligation to investigate. In social care institutions there is no automatic, substantive and effective investigation of deaths, carried out by an independent body.

15. Submitting organisations have learned of many suspicious death cases, including for example in the institution of Kéthely, which had not been investigated. The HCLU and Validity turned to the Ombudsperson in relation to these deaths.

16. Suggested recommendation:
· Designate or establish an independent body which investigates deaths in social care institutions and children’s homes.
· Ensure that all deaths in social care institutions are fully and effectively investigated in line with relevant national and international standards on deaths in detention.


(c) Equal recognition before the law (art. 12) – Paragraph 16, LoIPR
[bookmark: _heading=h.2et92p0]
17. [bookmark: _heading=h.tyjcwt]In its reply, the Government submits, inter alia, that (1) in the new Civil Code the term ‘plenary guardianship’ was replaced by ‘guardianship fully restricting legal capacity’, (2) the objective of the new legislation is to ensure that full limitation of legal capacity is resorted to much less frequently, and (3) the new Civil Code introduced major changes in relation to ‘partial guardianship.’ The Government did not offer meaningful answers to the Committee’s questions on the Hungarian system of supported decision-making.

18. In our view, the Government has not taken any steps either to abolish substituted decision-making or to replace the system with supported decision-making that is in line with the Convention, and General Comment No. 1 (2014) on equal recognition before the law. According to the Act V of 2013 on the Civil Code, once an adult with disability is fully restricted of legal capacity, their juridical acts are null and void, and their guardian acts on their behalf,[footnoteRef:3] unless these juridical acts are insignificant contracts.[footnoteRef:4] Thus, ‘guardianship fully restricting legal capacity’ is a euphemism for plenary guardianship and it clearly constitutes substituted decision-making. Furthermore, ‘guardianship partially restricting legal capacity’ is also based on substituted decision-making since the Civil Code states as a general rule that in order for the juridical acts of a person having partially restricted legal capacity to be valid in the categories of affairs specified by a court of law, the consent of their guardian shall be required.[footnoteRef:5] Thus, the guardian has a veto right. [3:  Section 2:22 (1) of the Act V of 2013 on the Civil Code.]  [4:  Ibid. Section 2:22 (2); Para 124 of the Combined second and third periodic reports submitted by Hungary to CRPD Committee, 7 October 2019, CRPD/C/HUN/2-3.]  [5:  Section 2:20 (1) of the Act V of 2013 on the Civil Code; Para 122 of the Combined second and third periodic reports submitted by Hungary to CRPD Committee, 7 October 2019, CRPD/C/HUN/2-3. (Emphasis added).] 


19. The Government does not offer any statistics on how many persons with disabilities are under different types of guardianship in Hungary. According to the figures of the Central Statistical Office, the number of persons under guardianship in general and under ‘guardianship partially restricting legal capacity’ is consistently increasing and the number of persons under fully restricted legal capacity is fluctuating. There are still more persons under guardianship fully restricting legal capacity than under guardianship partially restricting legal capacity (Chart 1).

	Year
	Persons under guardianship
	Persons under guardianship fully restricting legal capacity
	Persons under guardianship partially restricting legal capacity

	2012[footnoteRef:6] [6:  The year of Hungary’s first review by the CRPD Committee.] 

	55230
	31781
	23449

	2013
	56151
	31670
	24481

	2014
	56245
	30793
	25452

	2015
	56515
	30023
	26492

	2016
	57039
	28669
	28370

	2017
	57983
	29082
	28901


Chart 1. Persons under guardianship in Hungary (2012-2017).[footnoteRef:7]  [7:  Central Statistical Office https://www.ksh.hu/docs/hun/xstadat/xstadat_eves/i_fsg004.html; Központi Statisztikai Hivatal [Central Statistical Office]. (2018). Szociális Statisztikai Évkönyv 2017 [Social Statistical Yearbook 2017]. Budapest: KSH.] 


20. [bookmark: _heading=h.3dy6vkm]When it comes to supported decision-making, in 2016 for example, only 149 persons were provided supported decision-making. Lack of access to supporters prevails in Hungary. In one of the HCLU’s legal cases the guardianship authority argued that the client could not get a supporter as there were none in the entire county. Hence, in reality, accessible support as stipulated in the Act on Supported Decision Making is currently close to being illusionary.

21. The Hungarian supported decision-making system is problematic for other reasons as well. For example, the legislation allows ’professional supporters employed in government service’ to  provide supported decision-making for up to 45 persons simultaneously,[footnoteRef:8] the Act on Supported Decision-Making and the Civil Code make supported decision-making available only for people who “due to a minor decrease in their mental capacity need help in dealing with some of their affairs and in making decisions”[footnoteRef:9] and persons receiving this form of support themselves cannot be appointed to be support persons for another person.[footnoteRef:10] Furthermore, it is the Guardianship Authority who has the task to implement the “supported decision-making” system. The submitting organisations are not aware of any steps taken or planned by the Government to address these issues. [8:  Section 7(6) of the Act CLV of 2013 on Supported decision-making.]  [9:  Ibid. Section 1.3.; Section 2:38 (1) of the Act V of 2013 on the Civil Code.]  [10:  Section 2(3)c) of the Act CLV of 2013 on Supported decision-making.] 


22. Suggested recommendations:
· Repeal sections 2:21 (Full restriction of legal capacity) and 2:22 (Juridical acts of adults having no legal capacity) of the Act V of 2013 on the Civil Code and all related provisions of the same Act and other legislative measures as a matter of urgency.
· Take immediate steps to replace ‘guardianship partially restricting legal capacity’ with supported decision-making that is in line with the Convention, and general comment No. 1 (2014) on equal recognition before the law. In particular, ensure that amendments are brought to the system of supported decision-making to ensure that support is only offered on the basis of the choice of the person concerned, and gives effect to their will and preferences while preventing abuse; and that the system of support is institutionally independent.


[bookmark: _Hlk31969820](d) Access to justice (art. 13) – Paragraph 17, LoIPR

23. According to Section 34(1) a) of the Code of Civil Procedure, persons not having full legal capacity do not have legal standing before a court of law.
24. [bookmark: _Hlk31979670]Persons with psychosocial disabilities have no chance to effectively challenge Court decision ordering their compulsory treatment while they are deprived of their liberty in hospital (which amounts usually to 30 days). Very often they do not even receive the Court decision while hospitalised as the decision is delivered to their home address or exclusively to their state appointed legal representatives who mostly do not keep touch with them. Furthermore, their representation by state financed attorneys is formal and ineffective.
25. Suggested recommendations:
· Repeal all limitations of the right to access to justice that are based on disability or legal capacity status.
· Provide persons with disabilities with appropriate support measures, reasonable accommodations and procedural accommodations in legal proceedings. All persons with disabilities should be provided with free and quality legal assistance in matters pertaining to their human rights.


(e) Liberty and security of the person (art. 14) – Paragraph 18, LoIPR

26. In its submission, the Government acknowledged that if ‘psychiatric patients’ demonstrate a behaviour posing danger or imminent danger, or in the case of patients treated on the basis of a court decision ordering compulsory hospital treatment, the patients’ consent can be disregarded in respect of the restraints aimed at handling such behaviour.[footnoteRef:11] [11:  Para 143 of the Combined second and third periodic reports submitted by Hungary to CRPD Committee, 7 October 2019, CRPD/C/HUN/2-3.] 


27. No measures have been taken by the government to bring Hungary’s legislation and practice in line with the Committee’s earlier recommendation, according to which Hungary was called on to “review provisions in legislation that allow for the deprivation of liberty on the basis of disability, including mental, psychosocial or intellectual disabilities, and adopt measures to ensure that health care services, including all mental health care services, are based on the free and informed consent of the person concerned.”[footnoteRef:12] [12:  CRPD/C/HUN/CO/1, Para 28.] 


28. In Hungary, three types of psychiatric institutional treatment exist: voluntary, emergency and compulsory treatment. Voluntary treatment may take place not only with the patient’s consent but, in case of incapacity of the patient, even at the request of other persons, e.g. guardian or spouse. Any person may be subjected to forced or involuntary treatment if they are regarded as a direct or significant danger to themselves or to others due to their ‘mental disorder’. In many cases, compulsory treatment is applied to persons who do not constitute a danger to themselves or to others, but simply when they refuse to voluntarily undergo psychiatric treatment.

29. Only ‘psychiatric patients’ are subject to this regulation which leads to discrimination based on psychosocial disability. Furthermore, persons with psychosocial disabilities are very often subject to involuntary medicalisation before the Court hearing which means they are denied the opportunity to express their will and preferences during the procedure.

30. [bookmark: _Hlk31979610]Nowadays there is no high-level security psychiatry in Hungary. However, under the EU funded EFOP 2.2.6. on the development of psychiatric care system, a security unit of 32 capacity is being built in OPAI-Nyírő Gyula Hospital in Budapest. This plan is clearly not in line with the CRPD and the CRPD Committee’s interpretations.
31. Suggested recommendations:
· Repeal Chapter X (Care and treatment of psychiatric patients) of the Act CLIV of 1997 on Health Care and replace it with provisions to ensure that health care services, including all mental health care services, are always based on the free and informed consent of the person concerned.
· Elaborate a national strategy and action plan on the coordinated development of mental health and social care services for persons with psychosocial disabilities.
· Halt and amend EFOP 2.2.6. in line with the Convention.


[bookmark: _heading=h.4d34og8][bookmark: _Hlk31991516](f) Freedom from torture or cruel, inhuman or degrading treatment or punishment (art. 15) – Paragraphs 19-21, LoIPR

32. In its replies to the list of issues prior to reporting, the Government submits, inter alia, that 1) the Directorate-General for Social Affairs and Child Protection (hereinafter: SZGYF) carried out investigations aimed at identifying ill-treatment in state institutions, 2) there are projects promoting coordinated operation between mental health and social care services while reiterating regulations of the Health Act and the 15/1998 (IV. 30.) NM Decree concerning restrictive measures. However, the government has not provided any meaningful evidence about the scope of abuse happening in state institutions and the extent to which access to justice is ensured for victims of abuse.

33. Overcrowded institutions, lack of staff, low wages and both physically and psychologically demanding but undervalued work lead to the frustration of professionals and thus abuse and mistreatment of persons with disabilities. It is important to emphasise that the understaffing of institutions is a systematic problem. Since 2015 several institutions have been sanctioned due to lack of staffing.[footnoteRef:13]  [13:  See http://szocialisportal.hu/kozzetetelek (Available only in Hungarian).] 


34. The government has been surprisingly reticent concerning the outcome of internal investigations carried out by SZGYF. Requests in HCLU’s legal aid service raised concerns about the restrictive measures in psychiatric institutions and in care homes for people with disabilities. Chemical restraint measures are most often used by tying and isolation is also in practice. Staff regard such measures as ‘necessary’, as staff members of institutions do not have the capacity to meet individual needs. Based on informal accounts, the HCLU received allegations that restrictive measures are documented according to law whilst documentation is not reflective of the actual measures.

35. Persons diagnosed with long-term behaviour problems are often segregated within institutions. The daily life of individuals diagnosed with challenging behaviour may be habitually arranged in an isolation room, although a restrictive measure may be lawful exclusively as a response to an acute change in health condition, only to a limited period of time in cases of emergency in order to protect the life, physical integrity and health of the individual or others. It is of particular concern that according to Section 126. § (9) of the Decree 15/1998 on the duties and conditions of operation of child protection institutions, special children's homes for children with psychosocial disabilities must have an isolation room.
36. It is erroneous that EFOP-2.2.0-16 project is aimed at promoting social cooperation as the objective of the tender is to improve access to high quality health care services. There is no project in the call which would develop coordinated operations between health (acute, rehabilitation and chronic beds in hospitals) and social care (community and day-care centres for persons with psychosocial disabilities) services. Concerning social services there is only one project which develops housing for mental health professionals.
37. During visits to the then state-run Topház Special Home in 2017, Validity, then the Mental Disability Advocacy Centre, discovered serious abuse and ill-treatment of children and adults with disabilities. Its report exposing the instances of ill-treatment and neglect was published on 3 May 2017. Later, the Hungarian Charity Service of the Order of Malta took over the operation of the special home. It is operated in the same place, but under a different name, as the “House of Providence” (Gondviselés Háza). Validity had filed an actio popularis procedure against the State and the institution, and the change in management of the institution was a clear attempt by the State to avoid legal liability for the abuses which had been uncovered. The State argued that, as Topház no longer legally existed as a State-run institution, the relevant State bodies could no longer be considered defendants in the action. This argument was overruled by the judge in an interim decision which the State has appealed. The ‘deinstitutionalisation’ of the home is currently taking place from the state budget.

38. In 2018, the HCLU received videos which showed verbal and physical abuse against persons with disabilities by caregivers in the South-Zselic Integrated Social Care Home in Baranya County in the town of Mozsgó. The HCLU turned to the Ombudsman. Upon the Ombudsman’s report in the case, the State Secretariat for Social Affairs brought an accusation against two caregivers of the institution, who were dismissed effective immediately. Subsequently, charges were raised against them. However, the state did not address the issue of institutional culture which leads to systemic abuse.

39. Suggested recommendations:
· Ensure access to justice and reparations for victims of torture or cruel, inhuman or degrading treatment or punishment.
· Repeal Section 126 (9) of the 15/1998 (IV. 30.) NM Decree in order to abolish the use of isolation rooms for children with psychosocial disabilities in special children’s homes.
· Make possible for civil society organisations, including organisations of persons with disabilities, to monitor institutions for persons with disabilities in order to prevent torture or cruel, inhuman or degrading treatment or punishment.


(g) Protecting the integrity of the person (art. 17) – Paragraph 23 of LoIPR

40. In its replies to the list of issues prior to reporting, the Government, inter alia, reaffirms that forced sterilisation is still possible based on the final decision of the Budapest Municipal Court if the child to be born is likely to have a severe disability and the intervention does not go against the will of the incapacitated person. 

41. It is worrying that women in institutions may be forced to take contraceptives often without knowing and without consent as institutional placement typically requires women formally or informally to take contraception as a condition of admission.[footnoteRef:14] [14:  See, for example, National Preventive Mechanism Report No. AJB-371/2015 on Visit to the Therapeutic House of Debrecen. (January 28, 2015). English summary available.] 


42. If women with disabilities become pregnant their legal representatives (guardians) can force them to have an abortion or subject them to forced sterilisation. The Health Act (Eütv 187/B.§) makes it possible to force women under full guardianship to undergo involuntary sterilisation based on the final decision of the Budapest Municipal Court. Request for sterilisation may be made by the guardian of the person concerned or with the guardianship authority in case of an incapacitated person under the age of eighteen. The court authorises the intervention if other methods of contraception are not possible or these cannot be recommended for health reasons. The intervention must not go against the will of the incapacitated person. However, the law does not specify how the will and preferences of persons deprived of their legal capacity are to be protected in the procedure. To undergo a medical intervention without free and informed consent, in certain cases without even knowing what kind of procedure is taking place, and after which one may never have a child again, constitutes a serious and irreversible interference with one’s physical integrity and is a serious violation of the reproductive rights of women with disabilities.

43. Suggested recommendations:
· Amend the legislation in order to provide effective protection for all persons with disabilities not to be subjected to forced contraception and/or forced sterilisation.
· Repeal Section 187/B. of the Health Act and replace it with provisions which respect and protect the reproductive rights of all women with disabilities.


(h) Living independently and being included in the community (art. 19) – Paragraphs 24-25, LoIPR

44. In its submission, the Government, inter alia, submits that (1) the ‘Long-term concept for the deinstitutionalisation of social care homes for people with disabilities 2017-2036’, which was adopted in 2017, contains some key measures including a prohibition of new admissions to institutions; (2) supported housing creates appropriate conditions for people with disabilities to receive housing and social care services.

45. We would like to highlight that Government Decree 1023/2017 (I.24.) on ‘Long-term concept for the deinstitutionalisation of social care homes for people with disabilities 2017-2036’ is not in force anymore! It was replaced by Government Decree 1295/2019. (V. 27.) which does not contain any ban on new admissions to social care institutions for persons with disabilities. The Act on social administration and social benefits explicitly allows for admissions of both adults and children with disabilities to social care institutions.[footnoteRef:15] The same Act allows for placement of up to 50 persons with disabilities in compound settings of flats or buildings.[footnoteRef:16] These are called “supported housing” and the Government does not consider them as institutions. It means that deinstitutionalisation plans are not applicable to these settings. [15:  Sections 69-71 of the Act III of 1993 on social administration and social benefits.]  [16:  Ibid. Section 75(5) c).] 


46. According to the Act on the Protection of Children and the Administration of Guardianship, children with severe disabilities and children with long-term illnesses are an exception to the rule of placing children with foster families instead of in institutions.[footnoteRef:17] This means that they can, indeed, be institutionalised. In our view, this approach amounts to disability-based discrimination and violates Article 19 of the Convention. [17:  Section 7(2) a) of the Act XXXI of 1997 on the Protection of Children and the Administration of Guardianship.] 


47. The Government did not address the Committee’s questions under para 24 of the LoIPR. To our best knowledge, persons with disabilities, either living in institutions or in families are not in the position to be able to enjoy the freedom to choose their residence on an equal basis with others; community-based services are either not available or are not accessible for persons with disabilities; reasonable accommodations, as this is a concept used only in the field of employment in Hungary, are not in place to advance inclusion of persons with disabilities in their local communities.[footnoteRef:18] [18:  See for example, Teodor Mladenov & Gabor Petri (2019) Critique of deinstitutionalisation in postsocialist Central and Eastern Europe, Disability & Society, DOI: 10.1080/09687599.2019.1680341, p. 14; Nagy, Z. E., Z. Kondor, B. Panyik, A. Riz, and I. Sziklai. 2017. Támogatott Lakhatási Szolgaltatások. Áttekintés az Intézményi Férőhelykiváltás Során Létrejött Támogatott Lakhatási Szolgáltatások Működésének Első Tapasztalatairól [Supported Living Services. Experiences of Supported Living Services Created during the First Phase of Deinstitutionalisation]. Budapest: FSZK.] 


48. Concerning the use of the European Union structural funds, some details are listed here:
· According to the supported grant application search engine of the government[footnoteRef:19] 23 institutions receive funding under the call no. EFOP 2.2.2-17 in order to move out persons with disabilities, persons with psychosocial disabilities and persons with addictions from institutions housing more than 50 persons mainly to group homes (“supported housings”) for up to 12 people. ERFA sources covering the call no. EFOP 2.2.2-17: HUF 21 875 000 000 (EUR 70 007 018); [19:  https://www.palyazat.gov.hu/tamogatott_projektkereso] 

· Call no. EFOP 2.1.1-16 supports refurbishment of institutions for children, including children with disabilities. These institutions can provide housing for up to 48 children;
· Call no. EFOP-2.2.3-16 provide sources to refurbishment or modernisation of large residential institutions providing ‘rehabilitation’ for people with disabilities, psychosocial disabilities, people with addictions and homeless people.
· Call no. EFOP 1.9.8. supports large-scale social care services (including homes for persons with disabilities) maintained by the church and civil society organizations. For example, the caring and nursing home for persons with disabilities in Dunaalmás with a capacity of 130 maintained by the Reformed Church was expanded from EU funds with a new kitchen and a laundry room for skills development under this call.

49. In our view, Hungary continues to invest substantial quantities of EU financing in modernising, renovating and expanding the system of institutionalisation of adults and children with disabilities. Validity and the HCLU have repeatedly raised this both with the Hungarian government and the European Commission, however the plans continue in any event.

50. Suggested recommendations:
· Repeal Section 7(2) a) of the Act XXXI of 1997 on the Protection of Children and the Administration of Guardianship and offer children with disabilities placement with foster families and available, accessible, affordable and proper social care, health care, educational and other services close to the families.
· Immediately stop any new admission to and any support for institutional settings for persons with disabilities, including supported housing, and implement deinstitutional strategies in line with the Convention and general comment No. 5 (2017) on living independently and being included in the community by introducing, inter alia, a personal budget system.





(i) Respect for home and the family (art. 23) – Paragraph 27 of LoIPR

51. In its replies to the list of issues prior to reporting, the Government, inter alia, submits that basic social services provide support for persons with disabilities to live independently in their own homes and communities. Among various community-based services the one of central importance is the so-called ‘support service’. Support services combine personal assistance (help in household, cleaning, etc.) and assistance in transport (to have access to healthcare, education, work, etc.).

52. There are approximately half a million people with disabilities in Hungary (490,578 according to the 2011 Central Statistical Office-CSO population census). People with severe disabilities (about 144 thousand people, CSO data) are entitled to support services by the law but only 10% of those legally eligible actually have access to this support. This was the same 10 years ago, when 12% of people with severe disabilities received this service.[footnoteRef:20] According to the most recent study (Budapest Institute, 2019) the situation has not changed. Less than 10% of eligible people received the support: 13,306 persons in 2017. (CSO, 2018.)  [20:  Verdes Tamás – Scharle Ágota – Váradi Balázs: Intézet helyett [Instead of institution].2012. p. 12. ] 


53. Even though the support service has existed for decades, half of those eligible are not aware of the existence of the service. Lack of financial resources is another important reason behind the low number of support service users. In 2008, service providers got 8 billion HUF (EUR 23,637,340) for their operation from the state budget, in 2017 they could only use 3 billion HUF (EUR 8,863,560).

54. Despite advocacy on systematic changes of support services and the introduction of a personal budget system by representative organisations,[footnoteRef:21] there is no extension of capacities as of the latest social measures.[footnoteRef:22] [21:  See https://emberijogok.kormany.hu/javaslatcsomag-az-ensz-fogyatekossaggal-elo-szemelyek-jogairol-szolo-egyezmenyevel-kapcsolatos-idoszakos-felulvizsgalata-nyoman (Available only in Hungarian).]  [22:  See http://www.tamogatoweb.hu/index.php/hirek/440-kozlemeny-a-2020-evi-befogadhato-kapacitasokrol (Available only in Hungarian).] 


55. The Living Independently in the Community advocacy group conducted a survey in 2019 on the needs of people with physical disabilities living in non-institutional settings with respect to support services (with a special focus on personal assistance.) The results show that support services are available only for 22% of the people concerned - therefore, the majority of them have to rely on the assistance of their family members, friends or volunteers. This tendency appears to be even more significant in the case of people with disabilities living outside of Budapest. 
56. The responses also indicate that the current availability of support services (8am to 4pm on weekdays) does not cover the scope of the real needs which includes 24 hours a day and 7 days a week.
57. According to the results, the most frequent reasons of the lack of personal assistance are the following: 
· lack of capacity of the support services (9.3%);
· the potential clients cannot afford the use of the service (22%); and
· lack of information on the available opportunities (13.6%).

58. Suggested recommendations:
· Provide incentives so that a wide range of service providers expand community-based services, including personal assistance, in order for persons with disabilities to live independently in their communities.
· Introduce a personal budget system based on needs so that persons with disabilities can decide themselves what community-based services they use.

(j) Education (art. 24) – Paragraph 28, LoIPR

59. In its replies to the list of issues prior to reporting, the Government submits, inter alia, that compulsory education is completed in the framework of developmental education for 2,708 pupils with severe and multiple disabilities. However, the government fails to acknowledge that two thirds of children with high support needs are still excluded from daily education in schools.

60. Act CXC of 2011 on National Education specifies ‘developmental education’ as a special category for persons with high support needs (pupils with severe and multiple disabilities) to fulfil their compulsory education. The government claims that the number of pupils with high support needs in 2016/2017 academic year was 2,708.[footnoteRef:23] However, the Education Authority provided different numbers as follows: [23:  Paras 208 and 221 of the Combined second and third periodic reports submitted by Hungary to CRPD Committee, 7 October 2019, CRPD/C/HUN/2-3.] 

· 2,165 pupils in academic year 2014/2015; 
· 2,488 pupils in academic year 2015/2016;
· 2,584 pupils in academic year 2016/2017; and
· 2,412 pupils in academic year 2017/2018.

61. The government did not mention that there was a decrease in the number of children registered in ‘developmental education’ in the school year 2017/2018 while the number of special education teachers in this field also reduced.

62. ‘Developmental education’ allows for educational provision at school, at the home of the child or in large-scale social care institutions without setting any criteria about why the child cannot participate in mainstream school education. Empirical research carried out in 2015 shows that only one third of children with high support needs go to – exclusively special – schools, and the rest are educated outside public educational establishments. As a result, the educational rights of children with high support needs are disregarded as their socioeconomic background overwrites their educational entitlement as prescribed by law.
[image: ]
Chart 2: Proportion of students in ‘developmental education’ in school year 2014/15.
63. The pie chart shows the proportion of students in ‘developmental education’ in school year 2014/15. Blue (one third of children with high support needs) illustrates those who go to special schools. Red illustrates those home-schooled (19%), green illustrates those who receive education in social care homes (Chart 2).
64. According to the National Public Education Act, the hours of education for children with high support needs cannot be less than 20 hours a week.[footnoteRef:24] However, real education is a reality only for those who go to school. Education at home or in the social care institution is a mere illusion as conditions do not facilitate meeting educational objectives. Besides qualitative respects, two third of children with high support needs face discrimination on quantitative terms, as well. Empirical evidence shows that home-schooled children get 6.6 hours, while children living in social care homes get 7.62 hours a week in average. [24:  Section 15. § (3) of Act CXC of 2011 on National Public Education.] 

65. Empirical evidence from 2015 proved that only one third of children with high support needs go to school. However, there is no strategic planning as to how all children with high support needs are going to be included in the school system. Resources for infrastructural developments were made available under the EFOP-4.1.6-16 call. However, the managing authority (Ministry of Human Capacities) did not know how many new capacities will be created under the call for those who are currently excluded from daily education in schools. In a response to HCLU’s freedom of information request on the number of new school places to be created under the call the Ministry responded on 18 December 2018 that it does not have the requested data “in view of the objectives of the projects under the call”. It is inconceivable how the reference to the objectives of the projects can be used to justify the government’s lack of information, hence its lack of strategic planning on including all children with disabilities in school education, as the aim of the EFOP-4.1.6-16 call was precisely to create access to education for all by improving the currently insufficient infrastructural conditions in ‘developmental education’.
[bookmark: _Hlk31978927]
66. Suggested recommendations:
· Abolish the exclusion of children with high support needs from mainstream/public schools by amending the Act CXC of 2011 on National Public Education.
· Create inclusive capacities of the public education system so that all children with high support needs can go to school on a daily basis.

(k) Participation in political and public life (art. 29) – Paragraph 33, LoIPR

67. [bookmark: _heading=h.17dp8vu]In its replies to the list of issues prior to reporting, the Government submits, inter alia, that Article XXIII paragraph (6) of the Fundamental Law (1) is compliant with the International Covenant on Civil and Political Rights and with the European Convention on Human Rights;[footnoteRef:25] and (2) does not contain any discriminatory provisions.[footnoteRef:26] [25:  Para 287 of the Combined second and third periodic reports submitted by Hungary to CRPD Committee, 7 October 2019, CRPD/C/HUN/2-3.]  [26:  Ibid. Para 288.] 


68. [bookmark: _heading=h.3rdcrjn]Previously, in 2012, in its Concluding Observations on Hungary, the Committee was “very concerned about the provision in the State party’s new Fundamental Law which permits a judge to remove the right to vote from those with ‘limited mental ability’, and that legislation allows for the right to vote of persons with intellectual or psychosocial disabilities to be restricted if the person concerned has been deprived of his or her legal capacity.”[footnoteRef:27] The Committee recommended that “all relevant legislation be reviewed to ensure that all persons with disabilities regardless of their impairment, legal status or place of residence have a right to vote, and that they can participate in political and public life on an equal basis with others.” In 2013, in the case of Bujdosó and others v. Hungary, the Committee found in relation to the Fundamental Law that “an exclusion of the right to vote on the basis of a perceived, or actual psychosocial or intellectual disability,  including a restriction pursuant to an individualized assessment, constitutes discrimination on the basis of disability, within the meaning of article 2 of the Convention.”[footnoteRef:28] The Committee went on and concluded “that article XXIII, paragraph 6 of the Fundamental Law, which  allows courts to deprive persons with intellectual disability of their right to vote and to be elected, is in breach of article 29 of the Convention.”[footnoteRef:29] [27:  CRPD/C/HUN/CO/1, para 45.]  [28:  CRPD/C/10/D/4/2011, para 9.4. In para 9.6, the Committee added that “Having found the assessment of individuals’ capacity to be discriminatory in nature, the Committee holds that this measure cannot be purported to be legitimate. Nor is it proportional to the objective to preserve the integrity of the State party’s political system.”]  [29:  Ibid.] 


69. Our view is that the Government has not taken any measures to harmonise Article XXIII paragraph (6) of the Fundamental Law with the Convention, nor to revoke or amend Section 13/A and related provisions of the Act XXXVI of 2013 on Electoral Procedure that allows for restriction of the right to vote for persons under guardianship. Furthermore, Section 181 paragraph (1) of the Act XXXVI of 2013 on Electoral Procedure does not say explicitly that persons with all forms of impairment may use the assistance in voting by a person of their own choice.[footnoteRef:30] [30:  According to Section 181 paragraph (1) of the Act XXXVI of 2013 on Electoral Procedure, “Voters who cannot read or are prevented from voting by a physical handicap or any other cause may use the assistance of a person of their choice – or, for lack of such assistants, the joint assistance of two members of the polling station commission.” (Official translation; available at: https://www.valasztas.hu/documents/538536/548702/Act+XXXVI+of+2013+on+Electoral+Procedure.pdf/2e82a257-b592-4819-923f-eac4a18cfec6).] 


70. Suggested recommendations:
· Repeal article XXIII, paragraph 6 of the Fundamental Law and Section 13/A and all related provisions of the Act XXXVI of 2013 on Electoral Procedure and recognise the right to vote and stand for election for all persons with disabilities without any individualised judicial evaluation of a person’s ability or capacity to vote.
· Amend Section 181 paragraph (1) of the Act XXXVI of 2013 on Electoral Procedure so that all persons with disabilities may use the assistance in voting by a person of their own choice.
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