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I: REPORT ON ABORTION
II. REPORTING ORGANIZATION
1.	Meiklejohn Civil Liberties Institute (MCLI) is a national interracial organization of activists, academics, and lawyers using its booklets and display posters in human rights and peace law training sessions since 1965, and listening to people’s problems, filing complaints, and making reports based on the U.S. Constitution, Bill of Rights, and treaties ratified and signed by the U.S. 
III. INTRODUCTION AND ISSUE SUMMARY[footnoteRef:1]	 [1:  	This report was prepared by Ann Fagan Ginger, retired attorney, Meiklejohn Civil Liberties Institute] 

2.	In the United States, women make up 50.9%, percent, or just over half of the U.S. total population. The 2010 U.S. Census reports that there are 61,481,000 women between the ages of 15 and 44, considered of childbearing age. According to the Guttmacher Institute, nearly half of pregnancies among U.S. women are not planned.[footnoteRef:2] Unintended pregnancies can result in poorer maternal mental health, increased risk of physical violence during pregnancy, reduced likelihood of breastfeeding, and decreased maternal bonding. Unintended pregnancies also can threaten the economic viability of the family. Access to reproductive healthcare directly affects the lives of women of childbearing age, but it also has wider implications on the stability of society, gender equality, and the livelihood of the family. There are also linkages between reproductive rights and levels of poverty, crimes, and the state of the welfare system.  [2:  	“Facts on Induced Abortion in the United States,” Guttmacher Institute, August 2011, http://www.guttmacher.org/pubs/fb_induced_abortion.html.
] 

3.	This report will present facts indicating that the U.S. Government is not meeting its full obligations under ICERD Articles 5a, 5b, and 5e(iv): Right to equal treatment from all justice administrators; Right to security from bodily harm; Right to public health, medical care, social security, and social services; and ICCPR Articles 3, 6i, 7, and 17: Equal rights of men and women; Right to life; Freedom from arbitrary interferences with privacy, family, and home; Freedom from torture and cruel, inhuman, and degrading treatment. 
IV. THE PROBLEM 
4.	The ICERD does not include the proposition that the right to life is protected as stated in Article 6 of ICCPR extending to prenatal life. However it does provide the right to public health, medical care, social security, and social services [Article 5e(iv)]. Article 5a and 5b of the ICERD supports Article 7 of ICCPR, which guarantees every person freedom from torture and cruel, inhuman, or degrading treatment, by enforcing the right to equal treatment before tribunals and all other organs administering justice, and the right to security of a person from violence or bodily harm. 
5.	The U.S. Supreme Court made a landmark decision in the case of Roe v. Wade, 410 U.S. 113 (1973), ruling that a right to privacy guaranteed under the due process clause of the 14th Amendment encompasses a woman’s decision to have an abortion. The Court concluded that the decision to abort must be left to the mother and her physician. The U.S. Supreme Court has explicitly rejected the claim that “a fetus is a ‘person’ within the language and meaning” of the U.S. Constitution. 
6.	Legislators in the state of Georgia have drafted legislation that would declare that life begins at the point of fertilization. This highly controversial bill, cited as the ‘Sanctity of Human Life Act’, would grant legal “personhood” rights to unborn fetuses. If this legislation were passed, it would ban abortions and restrict in vitro fertilization, in violation of the ICERD. Mississippi attempted a similar restriction through Initiative 26, known as the ‘Life Begins at the Moment of Fertilization Amendment’, which was on the November 8, 2011 general election ballot. Initiative 26 was defeated by 57.63% voting against the initiative, and 42.37% voting in favor. The debate on Initiative 26 did not include any discussion of its violating ICERD Article 5e(iv), or the right to public health and social services. 
7.	In June 2011, the Ohio House of Representatives passed proposed Bill 125 to “prohibit any abortion of an unborn human individual with a detectable fetal heartbeat.” A fetal heartbeat can be detected as early as six weeks, before many women even are aware that they are pregnant. The discussions of these bills did not mention that these various restrictions on abortions would violate ICERD Articles 5a, 5b, and 5e (iv).
8.	Access to Contraception
	In the 1965 decision in Griswold v. Connecticut, 381 U.S. 479 (1965), the Supreme Court held that the right to privacy extends to marital relations, and that couples seeking contraception cannot be denied access.[footnoteRef:3] This decision recognizes that the constitutional right to privacy should ensure access to birth control and related healthcare counseling. However, access to contraception that was upheld under the right to privacy in Griswold v. Connecticut[footnoteRef:4] has recently been tested with new legislation limiting access to birth control under the “conscience clauses.”  [3:  	“Facts on Induced Abortion in the United States,” Guttmacher Institute, August 2011, http://www.guttmacher.org/pubs/fb_induced_abortion.html.]  [4:  	Griswold vs. Connecticut, US Supreme Court, 1965] 

9.	Several states have laws or regulations that allow physicians, pharmacists, and/or individual providers the ability to refuse services under “conscience clauses,” which permits pharmacists, physicians, and other medical professionals to refuse to perform certain services or provide contraception. These regulations allow pharmacists or other healthcare providers to refuse to provide services for reasons of religion or conscience. Some of the pharmacists’ objections stem from the belief that contraception, specifically emergency contraception, known as the “morning after” or “Plan B” pill, is an abortifacient, a drug that would destroy a fertilized egg and induce an abortion. Although the majority of the medical community has debunked these claims that emergency contraception is the “abortion pill”, the controversies over these types of contraception have further fueled public opinion for more stringent regulations of contraception. 
10.	Several states have enacted legislation evoking the “conscience clause” to permit medical professionals and facilities to refuse to provide reproductive health services. One primary example is Georgia Admin. Code § 480-5-.03. The “Refusal to Fill Prescription” clause states that, “it shall not be considered unprofessional conduct for any pharmacist to refuse to fill any prescription based on his/her professional judgment or ethical or moral beliefs. Mississippi Code Ann. § 41-41-215 permits healthcare providers, including but not limited to pharmacists, counselors, social workers, healthcare facilities, “to refuse to provide [any] medical services, including counseling and referral, on religious or ethnical grounds.”[footnoteRef:5] [5:  	National Conference of State Legislatures, “Pharmacist Conscious clauses:  Laws and Information,” May 2012] 

VI. SUGGESTIONS FOR COMMITTEE ACTION
11.	The Committee may want to mention that the U.S. federal government could encourage more states to take the effective measures taken by some states to provide greater accessibility to contraception. In Illinois, Governor Rod Blagojevich (being out since 2009) issued emergency rules that “require pharmacies to dispense FDA-approved contraceptives.” Although only a temporary emergency ruling, the Illinois legislature may make this permanent through the normal rulemaking process.
12.	In its Concluding Observations on the U.S. Report, the Committee can set forth how many of the state statutes described above violate the ICERD and the U.S. Constitution by denying women and their doctors and pharmacists rights essential to their exercise of the rights to privacy and health care. 
13.	The Concluding Observations can remind the U.S. federal government of its duty to publicize the text of the ICERD at the federal and local levels so that state legislators and state supreme court justices become aware that their decisions on health care and women’s rights issues must not violate the rights set forth in the ICERD, a treaty ratified by the U.S., making it part of the “supreme law of the land” under the U.S. Constitution, Article 6 clause 2.
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