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Briefing on the Czech Republic for the Committee on the Rights of Persons with Disabilities, 13th session – March/April 2015
From Elinor Milne, Global Initiative to End All Corporal Punishment of Children, elinor@endcorporalpunishment.org 

This briefing describes the legality and practice of corporal punishment of children in the Czech Republic, in violation of the right of all children to protection from corporal punishment and other cruel or degrading forms of punishment. With reference to articles 7, 15, 16 and 17 of the Convention on the Rights of Persons with Disabilities, and in light of the particular vulnerability of children with disabilities to corporal punishment by adults, the jurisprudence of the UN and European treaty bodies and the importance of eradicating this form of violence given by the UN Secretary General’s Study on Violence against Children, we hope the Committee on the Rights of Persons with Disabilities will, in its concluding observations on the initial report of the Czech Republic:
· recommend to the Government of the Czech Republic that all corporal punishment of children be explicitly prohibited so as to ensure that children with disabilities have full legal protection from punitive assault in all settings, including the home.

1 The right of children with disabilities not to be subjected to corporal punishment
1.1 The Convention on the Rights of Persons with Disabilities confirms that children with disabilities should enjoy all human rights and fundamental freedoms on an equal basis with other children (art. 7). The Convention also states that all persons have the rights to freedom from torture or cruel, inhuman or degrading treatment or punishment (art. 15), to freedom from exploitation, violence and abuse within and outside the home (art. 16) and to respect for their physical and mental integrity (art. 17). The jurisprudence of treaty monitoring bodies, led by the Committee on the Rights of the Child monitoring the Convention on the Rights of the Child, is clear that these rights put an obligation on states parties to prohibit and eliminate all corporal punishment of children, including within the family. 
1.2 As confirmed in the UN Secretary General’s Study on Violence against Children, children with disabilities are particularly vulnerable to violence, including corporal punishment, and corporal punishment is a significant cause of impairment among children.
 Yet the obligation to prohibit corporal punishment is frequently ignored or evaded by governments. The near universal acceptance of a degree of violence in childrearing together with deeply held views that parents and other adults have a “right” to physically punish children can challenge efforts to achieve prohibition. It also means that corporal punishment – at least to some degree – is not readily perceived as a violent act in the same way as, for example, sexual and other socially unacceptable forms of violence. 

1.3 For the above reasons, we hope that in examining implementation of the Convention, the Committee on the Rights of Persons with Disabilities will specifically address the issue of corporal punishment of children with disabilities and recommend its prohibition in the home and all other settings.
2 Information provided to the Committee by the Czech Republic
2.1 In its List of Issues for the Czech Republic, the Committee asks for information in relation to violence and abuse of persons with disabilities.
 In its reply, the Government describes a number of measures but makes no mention of violence that may lawfully be inflicted in children with disabilities in the guise of “discipline”. 
2.2 In 2007, in a letter to the then Council of Europe Commissioner for Human Rights Mr Thomas Hammarberg, the Czech Prime Minister confirmed the Government’s commitment to prohibiting corporal punishment of children. However, since then the Government has stated it has no intention to amend the law and that existing legislation gives children adequate protection.

2.3 We hope the Committee will recommend to the Government of the Czech Republic that all corporal punishment of children be explicitly prohibited so as to ensure that children with disabilities have full legal protection from punitive assault in all settings, including the home.
3 Legality and practice of corporal punishment of children with disabilities in the Cook Islands
3.1 Summary: Corporal punishment of children in the Czech Republic is unlawful in schools and the penal system, but it is not fully prohibited in the home, alternative care settings and day care.
3.2 Home (lawful): A new Civil Code came into effect in January 2014 which includes provisions relating to parental discipline but does not prohibit all corporal punishment. Rather, it states that “educational means can be used only in the form and extent as is reasonable under the circumstances, does not endanger health of the child or its development and does not affect the human dignity of the child” (art. 884(2), unofficial translation) and that “parents have the right to guide their child with educational measures, in keeping with its developing capacities, including restrictions on pursuing the protection of morals, health and rights of the child” (art. 857(2)). 
3.3 The Act on Social and Legal Protection of Children 1999 states that a person is guilty of an administrative offence when he or she “uses an inadequate [excessive] measure against the child with the intention of humiliating his or her human dignity” (art. 59(1)(h)). This provision was amended in 2013 to take out the requirement of intentionality, but no clear prohibition of all corporal punishment was introduced. Provisions against violence and abuse in the Charter on Fundamental Rights and Freedoms 1992, the Act on Misdemeanours 1990, the Criminal Code 2009, the Constitution 1992 and the Domestic Violence Law 2006 are not interpreted as prohibiting all corporal punishment in childrearing. 
3.4 As part of a Government sponsored campaign on violence against children in 2009, a survey was carried out which found that the majority of public opinion was in favour of slapping or smacking children as part of their upbringing.

3.5 Alternative care settings (partially prohibited): Children with disabilities are protected from corporal punishment in institutions under the the Act on Institutional Care No.102 2002 (as amended 2005), which specifies the permitted means of correction and does not include corporal punishment though does not explicitly prohibit it. Children with disabilities are not protected from all physical punishment in non-institutional forms of care.
3.6 Day care (partially prohibited): Corporal punishment is prohibited in preschool provision in article 31 of the Education Act. In other early childhood care and in day care for older children, children with disabilities may be lawfully subjected to physical punishment.
3.7 Schools (unlawful): Corporal punishment unlawful under article 31 of the Education Act. The Education Act and the Act on execution of institutional upbringing or protective upbringing at school facilities and on preventive upbringing care at school facilities, do not include corporal punishment among permitted disciplinary measures.

3.8 Penal institutions (unlawful): Corporal punishment is considered unlawful but there is no explicit prohibition. There is no provision for corporal punishment in the Imprisonment Act 1999.

3.9 Sentence for crime (unlawful): There is no provision for judicial corporal punishment in criminal law.
4 Recommendations by human rights treaty monitoring bodies and during the Universal Periodic Review
4.1 CRC: The Committee on the Rights of the Child first expressed concern at corporal punishment of children in the Czech Republic in its concluding observations on the initial report in 1997.
 In 2003
 and 2011
 the Committee again expressed concern, and recommended that it be prohibited in all settings including the home.
4.2 CAT: In 2012, the Committee Against Torture recommended to the Czech Republic that the Family Act and the Civil Code be amended to explicitly prohibit corporal punishment in all settings.
4.3 HRC: In 2013, the Human Rights Committee expressed concern that corporal punishment is lawful in the home and public institutions in the Czech Republic and recommended that it be prohibited.

4.4 ECSR: the European Committee of Social Rights has twice concluded that the situation in the Czech Republic is not in conformity with the European Social Charter because corporal punishment of children is not prohibited in the home and in institutions – in 2005
 and again in 2012.
 The Committee is shortly to release its decision regarding a complaint brought against the Czech Republic under the collective complaints procedure alleging that there is no explicit prohibition of corporal punishment in the family and other settings.

4.5 UPR: At the Universal Periodic Review of the Czech Republic in 2012 a number of recommendations were made to prohibit all corporal punishment of children. The Government rejected them, stating that the law already protects children from “inappropriate corporal punishment” in the home.

Briefing prepared by the Global Initiative to End All Corporal Punishment of Children

www.endcorporalpunishment.org; info@endcorporalpunishment.org
March 2015
 





 








� Pinheiro, P. S. (2006), World Report on Violence against Children, Geneva: United Nations. See also Krug E. G. et al (eds) (2002), World Report on Violence and Health, Geneva: World Health Organisation. Further information is available from the Global Initiative to End All Corporal Punishment of Children, � HYPERLINK "http://www.endcorporalpunishment.org" �www.endcorporalpunishment.org�, email � HYPERLINK "mailto:info@endcorporalpunishment.org" �info@endcorporalpunishment.org�


� 10 October 2014, CRPD/C/CZE/Q/1 Advance Unedited Version, List of issues, paras. 18, 19 and 20


� Reported in the Government’s written replies to the List of Issues of the Committee on the Rights of the Child, 10 May 2011, CRC/C/CZE/Q/3-4/Add.1


� 27 October 1997, CRC/C/15/Add.81, Concluding observations on initial report, paras. 18 and 35


� 18 March 2003, CRC/C/15/Add.201, Concluding observations on second report, paras. 40 and 41


� 4 August 2011, CRC/C/CZE/CO/3-4, Concluding observations on third/fourth report, paras. 39, 40 and 41


� 22 August 2013, CCPR/C/CZE/CO/3, Concluding observations on third report, para. 19


� July 2005, Conclusions XVII-2


� January 2012, Conclusions 2011


� Collective complaint No. 96/2013, Association for the Protection of All Children (APPROACH) Ltd v Czech Republic


� 26 December 2012, A/HRC/22/3, Report of the working group, paras. 94(88), 94(89) and 94(90); 1 March 2013, A/HRC/22/3/Add.1, Report of the working group: Addendum, para. 4





PAGE  
1

