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BRIEFING ON SAMOA FOR THE COMMITTEE ON THE RIGHTS OF THE CHILD, PRESESSIONAL WORKING GROUP – October 2015


From Dr Sharon Owen, Research and Information Coordinator, 
Global Initiative, sharon@endcorporalpunishment.org
This briefing describes the legality of corporal punishment of children in Samoa. In light of the Committee’s General Comment No. 8 on “The right of the child to protection from corporal punishment and other cruel or degrading forms of punishment”, its previous recommendations on the issue and those made during the UPR in 2011 (accepted by the Government), the importance of eradicating this form of violence given by the UN Secretary General’s Study on Violence against Children and the opportunities for achieving prohibition presented by current processes of law reform, we hope the Committee will:
· in its List of Issues for Samoa, raise the issue of corporal punishment of children, in particular asking what steps are being taken to ensure that legislation is enacted which clearly prohibits all corporal punishment of children in all settings and repeals all legal defences and authorisations for its use, and
· in its concluding observations on the second to fourth report of Samoa, recommend that legislation prohibiting all corporal punishment in all settings, including the home and as a sentence for crime, and explicitly repealing the “right to administer reasonable punishment” in the Infants Ordinance 1961, be enacted and implemented as a matter of priority.


1 The report of Samoa to the Committee on the Rights of the Child
1.1 The second to fourth state party report of Samoa to the Committee on the Rights of the Child comments on legislative and other measures to address corporal punishment of children.[footnoteRef:1] With regard to the law, the report states that corporal punishment is explicitly banned in schools and early childhood settings, but not in other settings such as the family: the need for more specific provisions is recognised and it is suggested that the new care and protection legislation will fill the legislative gaps.[footnoteRef:2] [1:  4 May 2015, CRC/C/SWM/2-4, Second-fourth state party report, paras. 4.14-4.21, 5.1, 8.38 and 8.40]  [2:  ibid., para. 4.14] 

1.2 Our research indicates that corporal punishment is not fully prohibited in schools and early childhood settings and that further law reform is required to achieve prohibition in these settings as well as in the home. Furthermore, the Child Care and Protection Bill as currently worded would not achieve prohibition (see below, section 3).


2 The legality of corporal punishment of children in Samoa
2.1 Summary: Corporal punishment of children is unlawful in the penal system and in some schools and day care settings, but it is not fully prohibited in schools and day care and it is lawful in the home and alternative care settings.
2.2 Home (lawful): Article 12 of the Infants Ordinance 1961, as amended in 2013, provides for the protection of children from ill-treatment and neglect, but article 14 confirms “the right of any parent, teacher, or other person having the lawful control or charge of a child to administer reasonable punishment to such child.”
2.3 The Crimes Act 2013 does not provide a specific defence for the use of corporal punishment but states generally that common law defences apply to charges under the Act (art. 11). The Family Safety Act 2013 protects children and adults from domestic violence and defines physical abuse as “any act or threatened act of physical violence, injury, torture, or inhumane punishment towards a complainant” (art. 2). But it does not repeal the right “to administer reasonable punishment” in the Infants Ordinance 1961.
2.4 Alternative care settings (lawful): Corporal punishment is lawful under the right “to administer reasonable punishment” in article 14 of the Infants Ordinance 1961.
2.5 Day care (partially prohibited): Corporal punishment is lawful in early childhood care and in day care for older children under the right “to administer reasonable punishment” in article 14 of the Infants Ordinance 1961.
2.6 Schools (partially prohibited): Corporal punishment is prohibited in government schools for children of compulsory school age (5-14) in article 23 of the Education Act 2009: “Discipline – (1) Every school and early childhood education centre must have a discipline policy. (2) A discipline policy must not include or permit the use of (a) corporal punishment; (b) any form of punishment that may cause harm to the recipient; or (c) any form of punishment that humiliates or is intended to humiliate the recipient. (3) A teacher or staff member of a school must not administer corporal punishment to a school student at a school or during any activity organised by a school. (4) A person employed at an early childhood education centre must not administer corporal punishment to any child at the early childhood education centre or during any activity organised by the early childhood education centre.” 
2.7 According to the 2009 Act, compliance with article 23 is a requirement for registration of private and mission schools (art. 31(b)) and of village schools (art. 37); article 56 states that the discipline policies which must be developed by Ministry and village schools must comply with article 23. However, the Law Reform Commission has reported that private schools are not covered under the Act and has recommended that prohibition be extended to cover private schools.[footnoteRef:3] The Act does not prohibit corporal punishment in education settings for children under 5 or over 14 years of age. [3:  Samoa Law Reform Commission (2013), Child care and protection legislation: Final report 11/13, paras. 3.1-3.17] 

2.8 In its legislative review on compliance with international child protection standards, the Government questioned the prohibition in the Education Act 2009 in light of the right “to administer reasonable punishment” in the Infants Ordinance:[footnoteRef:4] “It is not clear how the Education Act prohibition on corporal punishment can be reconciled with s14 of the Infants Ordinance 1961 which states: (with reference to punishment for illtreatment and neglect of children) ―Nothing in this Part of this Ordinance shall be construed to take away or affect the right of any parent, teacher, or other person having the lawful control or charge of a child to administer reasonable punishment to such child‖. This provision was not amended or repealed by the Education Act 2009.” [4:  Ministry of Women, Community and Social Development, Legislative compliance of Samoa in relation to international child protection standards – FULL REPORT, prepared for MWCSD (2013), Child Protection Baseline Report for Samoa, MWCSD/Australian Aid/UNICEF] 

2.9 Penal institutions (unlawful): The Young Offenders Act 2007 allows for young people aged 10-16 to be sent to residential institutions and prison but it does not address disciplinary measures in these institutions. However, the Prisons and Corrections Act 2013 explicitly prohibits corporal punishment, including for “young prisoners” (under 18), in article 42: “(1) No prisoner is to be subjected, by way of punishment, to the following: (a) corporal punishment in any form….” In 2014, Prisons Regulations under the Act were being developed.[footnoteRef:5] [5:  Office of the Attorney General – Samoa (2014), PILON report] 

2.10 Sentence for crime (unlawful): There is no provision for judicial corporal punishment in criminal law.

3 Samoa’s commitment to prohibition and immediate opportunities for law reform
3.1 Samoa indicated its commitment to prohibiting corporal punishment in accepting the recommendations to do so made during the Universal Periodic Review of Samoa in 2011 (see below, para. 4.2). This followed a review of existing relevant legislation and consultation on reform published by the Law Reform Commission in 2009.[footnoteRef:6] The review addressed the issue of corporal punishment and noted that the Convention on the Rights of the Child requires prohibition. In February 2013, the Law Reform Commission published its final report: the Commission recommended extending the prohibition in schools to cover private schools but delaying prohibition in the home until awareness raising and training has been carried out at village level.[footnoteRef:7] [6:  Samoa Law Reform Commission (2009), Care and protection legislation to protect children: Issues Paper IP 03/09]  [7:  Samoa Law Reform Commission (2013), Child care and protection legislation: Final report 11/13, paras. 3.1-3.17] 

3.2 The enactment of child care and protection legislation provides an immediate opportunity for prohibiting all corporal punishment of children in all settings, including the home – but this has not been included in the Child Care and Protection Bill. The Bill would repeal Part III of the Infants Ordinance, which includes the right “to administer reasonable punishment”, but this would be a “silent” reform: it does not explicitly prohibit all corporal punishment in childrearing. The Bill includes prohibition of humiliating punishment by approved carers and care service providers (art. 35).

4 Recommendations by human rights treaty bodies and during the UPR
4.1 CRC: In 2006, the Committee on the Rights of the Child recommended to Samoa that legislation be introduced and implemented prohibiting all corporal punishment in all settings, including in the family and in the alternative childcare system.[footnoteRef:8] [8:  16 October 2006, CRC/C/WSM/CO/1, Concluding observations on initial report, paras. 35 and 36] 

4.2 UPR: The Government accepted recommendations to prohibit all corporal punishment of children made during the Universal Periodic Review of Samoa in 2011.[footnoteRef:9] [9:  11 July 2011, A/HRC/18/14, Report of the working group, paras. 74(20), 74(21) and 74(22)] 
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