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Introduction: violence against children in their homes in Canada and CEDAW’s examination of the eighth/ninth state party report
Section 43 of the Canadian Criminal Code authorises the use of force against a child “by way of correction”. There have long been efforts to secure the repeal of this provision, and a 2004 Supreme Court ruling significantly limited its scope, but it remains on the statute book, allowing violent punishment to be lawfully imposed on children in the home and undermining efforts to promote violence-free households. The new Government has pledged to implement the recommendations recently made by the Truth and Reconciliation Commission of Canada – which includes a recommendation to repeal section 43 – thus providing an additional context and opportunity for achieving the necessary law reform.
We hope the Committee on the Elimination of Discrimination Against Women will raise the issue of violent punishment of girls and boys in its examination of Canada. In particular, we hope the Committee will:
· in its list of issues for Canada, ask the Government what progress is being made towards repealing section 43 of the Criminal Code, and
· in its concluding observations on the eighth/ninth state party report, recommend that Canada take immediate action to ensure that no form of violence within the domestic sphere is condoned, including by parents against their children, and that legislation is enacted explicitly repeal section 43 of the Criminal Code.
The remainder of this briefing provides the following further details:
1. The current law relating to family violence and corporal punishment of children in Canada and immediate opportunities for reform
2. Treaty body and UPR recommendations on the issue made to Canada to date.




1 Laws on the use of force in “correcting” children in Canada and immediate opportunities for prohibiting violent punishment of girls and boys
Summary
1.1 In Canada, while adults in the home are protected from domestic violence, children may lawfully be subjected to force under the guise of “correction” by their parents and carers. The new Government under Prime Minister Justin Trudeau introduces an immediate new context and opportunity for the reform necessary to ensure prohibition of all violent punishment and a firm legal foundation for the promotion of violence-free homes.

Detail
1.2 Section 43 of the Criminal Code (“Protection of Persons in Authority”) states: “Every schoolteacher, parent or person standing in the place of a parent is justified in using force by way of correction toward a pupil or child, as the case may be, who is under his care, if the force does not exceed what is reasonable under the circumstances.” A Supreme Court ruling on 30 January 2004 stated that this section justifies only “minor corrective force of a transitory and trifling nature” and that it rules out corporal punishment of children under the age of two years or over the age of 12 years, as well as degrading, inhuman or harmful conduct, discipline using objects such as rulers or belts and blows or slaps to the head.[footnoteRef:1] Numerous bills which would repeal section 43 of the Criminal Code have been introduced but failed to progress through Parliament, most recently Senate Bill S-206 in 2014. [1:  Canadian Foundation for Children, Youth and the Law v Canada (Attorney General), file no. 29113] 

1.3 In 2015, the report of the Truth and Reconciliation Commission of Canada, which aims to redress the legacy of residential schools and advance the process of Canadian reconciliation, calls on the Government of Canada “to repeal Section 43 of the Criminal Code of Canada”.[footnoteRef:2] The summary report of the Commission states (emphasis added): “Although it is employed much less frequently now, corporal punishment is still legally permissible in schools and elsewhere under Canadian law…. The Commission believes that corporal punishment is a relic of a discredited past and has no place in Canadian schools or homes.” [2:  Truth and Reconciliation Commission of Canada (2015), Truth and Reconciliation Commission of Canada: Calls to Action, Call to Action No. 6] 

1.5 We hope the Committee will welcome the commitment of the new Government to implementing the recommendations of the Truth and Reconciliation Commission of Canada and urge the state party to ensure that the specific recommendation to repeal section 43 of the Criminal Code is implemented as a matter of priority.

2 Recommendations by human right treaty monitoring bodies and during the Universal Periodic Review
2.1 Canada has received repeated recommendations concerning prohibition and elimination of corporal punishment of children from the Committee on the Rights of the Child (2012, 2003, 1995).[footnoteRef:3] [3:  6 December 2012, CRC/C/CAN/CO/3-4, Concluding observations on third/fourth report, paras. 7, 8, 44 and 45 27 October 2003, CRC/C/15/Add.215, Concluding observations on second report, paras. 4, 5, 32, 33 and 45; 20 June 1995, CRC/C/15/Add.37, Concluding observations on initial report, paras. 14 and 25] 

2.2 During the Universal Periodic Review of Canada in 2013 a recommendation was made to prohibit all corporal punishment of children but was rejected by the Government.[footnoteRef:4] [4:  28 June 2013, A/HRC/24/11, Report of the working group, para. 129(118); 17 September 2013, A/HRC/24/11/Add.1, Report of the working group: Addendum, para. 24] 
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