Supplementary information on the Republic of Malawi scheduled to be reviewed by the United Nations Committee on the Elimination of Discrimination against Women during its 86th Session 
(9th October 2023 – 27th October 2023)
Introduction
Nyale Institute for Sexual and Reproductive Health Governance (Nyale Institute), Young Women’s Consortium  for Sexual and Reproductive Rights (“YOWCO”), the Center for Human Rights and Rehabilitation (“CHRR”) and the Center for Reproductive Rights (“the Center”) submit this letter to provide the Committee on the Elimination of Discrimination against Women (“the Committee”) with relevant information about the status of compliance by the Government of Malawi (“Malawi” or “the State”) with its obligations under the Convention on the Elimination of All Forms of Discrimination against Women (“the CEDAW”) adopted in 1979 by the United Nations (UN) General Assembly, in a bid to assist the Committee with its review of Malawi during its upcoming 86th Session.
Nyale Institute is a non-governmental organization registered in Malawi and its mission is to advance gender equality and sexual and reproductive justice. YOWCO is a young women feminist led movement that advocates for the sexual and reproductive rights and justice of adolescent girls and young women in Malawi. CHRR is a registered non-governmental organization in Malawi, dedicated to promoting and protecting human rights and fostering good governance through research, advocacy, capacity building and networking. The Center is an international non–governmental legal advocacy organization that uses the law to advance reproductive freedom as a fundamental human right that all governments are legally obligated to respect, protect, and fulfill. 
Background
Malawi is a dualist country and, as a result, international laws must be ratified by it and domesticated through laws passed by parliament in order to be directly applicable in the country.[footnoteRef:1] Malawi ratified CEDAW in 1987 and has domesticated it  through the provisions of Chapter 3 and 4 of its Constitution, and in particular Article 24 which recognizes that women and girls have equal rights to men and boys especially in the contexts of legal agency; equality in marriage and divorce; freedom from abuse, harassment and violence; and inheritance. The provisions of the CEDAW are also domesticated in the Gender Equality Act (“the GEA”) of 2013 which includes more robust provisions on the recognition and protection of women and girls’ rights. The GEA is important in strengthening efforts to redress gender inequalities in Malawi. It seeks to ensure that women are treated with dignity and respect; are free from all forms of violence; and have access to public services including healthcare. The enforcement of the GEA, and, by extension, the realization of women and girls' rights, particularly in the context of sexual and reproductive health is the responsibility of the Malawi Human Rights Commission (“the MHRC”) which is mandated to promote gender equality including through monitoring and evaluating the policies and practices of both the government and the private sector; and receiving and investigating complaints raised in relation to gender matters, thereby enhancing sector responsiveness in alignment with international gender instruments.[footnoteRef:2] The crucial nature of the work and mandate of the MHRC is acknowledged in both the State Report[footnoteRef:3] and Reply to the List of Issues.[footnoteRef:4] Unfortunately, the term of the last cohort of commissioners expired in February 2023[footnoteRef:5] and, to date, the State has failed to appoint new commissioners. This has hampered the enforcement of the GEA including the realization of women and girls and pregnant people’s rights to sexual and reproductive health which is the focus of the present submission. [1:  Article 211, Constitution of Malawi, 1994]  [2:  Section 8-10, Gender Equality Act, Chapter 25:06]  [3:  Committee on the Elimination of Discrimination against Women, Eighth periodic report submitted by Malawi under article 18 of the Convention, due in 2019. (2021). UN Document CEDAW/C/MWI/8. Paragraph 9-10.]  [4:  Committee on the Elimination of Discrimination against Women, Replies of Malawi to the list of issues and questions in relation to its eighth periodic report. (2023). UN Document CEDAW/C/MWI/R Q/8. Paragraph 35, 38-39.]  [5:  Mkwanda N. (2023). MHRC commissioners mandate expires, bid farewell. Nyasa Times. Accessed on 25th August 2023. Available at: https://www.nyasatimes.com/mhrc-commissioners-mandate-expires-bid-farewell/ ] 

The Constitution of Malawi, in Article 13(c), requires the government to progressively adopt and implement laws and policies that “… provide adequate health care, commensurate with the health needs of Malawian society and international standards of health care…”. In addition, the GEA recognizes, in Section 19, every person’s right to adequate sexual and reproductive health. These provisions capture the state obligations set out in Article 12 of the CEDAW. Despite this, women, girls and pregnant people in Malawi are still unable to realize their sexual and reproductive health and rights because of legislative and administrative barriers as well as gender-based stereotypes, assumptions and expectations. 
Lack of access to safe, legal, comprehensive abortion care
Research shows that, in Malawi, 53% of pregnancies are unintended and 30% of these unintended pregnancies end in abortion. This amounts to 16% of all pregnancies ending in abortion- most of which are unsafe. Further, access to safe abortion is a preserve of well-off and/or urban women and girls which means that poor, rural women are the least likely to access safe abortion care, the least likely to receive abortion care from trained health professionals and the least likely to receive treatment for complications in the event that they are forced to seek unsafe abortion.[footnoteRef:6] As a result 17% of maternal deaths in Malawi are caused by unsafe abortion.[footnoteRef:7] [6:  Polis CB, Mhango C, Philbin J, Chimwaza W, Chipeta E, Msusa A. (2017). Incidence of induced abortion in Malawi, 2015. PLoS ONE]  [7:  Pg. 25, Report of the Law Commission on the Review of the Law on Abortion, Law Commission Report No. 29, Malawi Gazette Supplement (2016).] 

This situation was worsened during the COVID-19 pandemic as the government re-directed resources from reproductive healthcare to COVID-19 response. Research, including a study which gathered data from over 7,300 women and girls, found that, access to contraception was the most severely impacted service during the COVID-19 period: 22% of women who were previously able to access long-acting reversible contraceptives were unable to do so and 25% of users of modern contraception discontinued use. When queried about this, most women cited supply-side challenges as the reason they lacked access to contraceptive services and commodities, specifically, stock outs that resulted in preferred methods of contraception being unavailable; providers being unable to provide women and girls with their preferred method of contraception; and providers refusing to provide services to women and girls who did not have protective equipment including masks. Some women lacked access to contraception because of the lack of a gendered lens in the development and implementation of COVID-19 mitigation measures such as lockdowns and movement restrictions as well as economic strain caused by loss of income. There are reports that some women discontinued their use of contraception due to concerns about contracting COVID-19 when visiting healthcare facilities. Lack of access to contraception during the COVID-19 pandemic resulted in an increase in unintended pregnancy which, in turn resulted in an increase in unsafe abortion.[footnoteRef:8], [footnoteRef:9] [8:  African Population and Health Research Center, Impact of the COVID-19 Pandemic on Sexual and Reproductive Health Services in Burkina Faso, Ethiopia, Kenya, Malawi and Uganda, 2021.  ]  [9:  Polis CB, Mhango C, Philbin J, Chimwaza W, Chipeta E, Msusa A (2017) Incidence of induced abortion in Malawi, 2015. PLoS ONE] 

The prevalence of unsafe abortion can be attributed to stigma and legal barriers which include criminalization of safe abortion and lack of clarity on how and when abortion care can legally be accessed. Pursuant to the CEDAW, Malawi has the obligation to take all appropriate measures to eliminate discrimination in access to healthcare. This includes ensuring access to reproductive health services for all, especially prevention, detection and treatment of conditions and ailments that are specific to women, girls and pregnant people, for instance, preventing unsafe abortion; ensuring access to safe abortion care to the full extent of the law; and ensuring unconditional access to post-abortion care.[footnoteRef:10] This includes putting in place enabling legal, policy, administrative, programmatic and budgetary frameworks to ensure availability and accessibility of essential services and commodities which include contraception and comprehensive abortion care, even during health crises such as the COVID 19-pandemic.[footnoteRef:11], [footnoteRef:12]  [10:  Committee on the Elimination of Discrimination Against Women, General recommendation No. 24: Article 12 of the Convention (women and health). (1999). Paragraph 11.]  [11:  Committee on Economic, Social and Cultural Rights, General comment No. 22 (2016) on the right to sexual and reproductive health (article 12 of the International Covenant on Economic, Social and Cultural Rights). UN Document E/C.12/GC/22. Paragraph 12 and 49.]  [12:  Pg. 6, Maintaining essential health services: operational guidance for the COVID-19 context: Interim guidance, World Health Organization (2020)] 

The Committee, in its list of issues, requested Malawi to provide information on its law on abortion, specifically, the State’s implementation of the report of the Law Commission on the Review of the Law on Abortion (“the Law Commission”).[footnoteRef:13] Malawi, in its State Report[footnoteRef:14] and Reply to the List of Issues,[footnoteRef:15] acknowledges that its law on abortion was reviewed by the Law Commission between 2013-2016. Based on its findings, the Law Commission developed a report that included a proposed Termination of Pregnancy Bill (“the TOP Bill”)[footnoteRef:16] which was to be considered by Parliament. The government acknowledges that, to date, the Law Commission’s recommendations, including the tabling before and consideration of the TOP Bill by parliament, are yet to be implemented.[footnoteRef:17] This lack of implementation persists despite active advocacy by civil society actors, led by the Coalition for the Prevention of Unsafe Abortion (COPUA). In 2021, COPUA sought the support of a member of parliament to present the TOP Bill through a private members motion. Parliament blocked the presentation of this motion. The lack of implementation also persists despite the government reviewing and enacting a Penal Code (Amendment) Act in February 2023 which amended other provisions of the Penal Code and remained silent on the sections that criminalize abortion. [13:  Committee on the Elimination of Discrimination against Women, List of issues and questions in relation to the eighth periodic report of Malawi. (2022). UN Document CEDAW/C/MWI/Q/8. Paragraph 18(b).]  [14:  Committee on the Elimination of Discrimination against Women, Eighth periodic report submitted by Malawi under article 18 of the Convention, due in 2019. (2021). UN Document CEDAW/C/MWI/8. Paragraph 89.]  [15:  Committee on the Elimination of Discrimination against Women, Replies of Malawi to the list of issues and questions in relation to its eighth periodic report. (2023). UN Document CEDAW/C/MWI/R Q/8. Paragraph 79-83.]  [16:  Pg. 78-87, Report of the Law Commission on the Review of the Law on Abortion, Law Commission Report No. 29, Malawi Gazette Supplement (2016).]  [17:  Committee on the Elimination of Discrimination against Women, Replies of Malawi to the list of issues and questions in relation to its eighth periodic report. (2023). UN Document CEDAW/C/MWI/R Q/8. Paragraph 80.] 

Consequently, access to safe, legal abortion in Malawi is governed by:
1. The Gender Equality Act which provides the right to SRHR and, in Section 19 (2), states that “Subject to any other written law, every person has the right to choose whether or not to have a child.” However, it does not provide any further guidance on access to legal abortion.
2. the Penal Code which, in Sections 149-151 criminalizes “unlawful” abortion while providing no clarity on what amounts to a lawful abortion. Section 243 of the Penal Code only allows for legal abortion care where a healthcare provider is “…performing in good faith and with reasonable care and skill a surgical operation… for the preservation of the mother’s life...” 
In June 2021, the Center and Nyale Institute facilitated a girl’s access to the High Court to seek a judicial interpretation of Section 243 of the Penal Code in the case of The State (On application by HM (guardian) on behalf of CM (minor)) v The Hospital Director of Queen Elizabeth Central and 1 other.[footnoteRef:18] The facts of the case were that CM, a minor, was impregnated by an adult man whom she identified as her boyfriend. The pregnancy resulted in the deterioration of CM’s mental and physical health. Further, although the man originally accepted parental responsibility for the pregnancy and agreed to live with CM, he later changed his mind and denied being responsible for the pregnancy. CM and HM reported the pregnancy to the police and obtained a referral to take her to hospital where she sought termination of the pregnancy under Section 243 of the Penal Code. The hospital refused to provide the service and so HM and CM moved to court seeking leave to obtain a judicial review of the decision to deny CM access to abortion care. The court was partially progressive in its judgment, by recognizing that the obligation to preserve a pregnant person’s life, under Section 243, extends to the preservation of health which it defined as not merely the absence of infirmity but rather mental, physical and social well-being.[footnoteRef:19] However, other elements of the judgment raise serious concerns, including: [18:  Judicial Review Cause No 03 of 2021]  [19:  Pg. 15, The State (On application by HM (guardian) on behalf of CM (minor)) v The Hospital Director of Queen Elizabeth Central and 1 other, Judicial Review Cause No 03 of 2021.] 

1) The court was of the view that, CM who was a minor was “having an affair”[footnoteRef:20] with the adult man who got her pregnant. This point of view, in part, led the court to conclude that judicial review was not an appropriate remedy to the violation of CM being denied abortion care. The court, instead, found that the pending criminal case as well as a civil suit for child maintenance were suitable alternative remedies that CM should pursue as opposed to judicial review of the hospital’s decision not to provide her with abortion care.[footnoteRef:21] This finding was a direct violation of the court’s obligation to refrain from applying stereotypical notions of what constitutes gender-based violence and to ensure that all survivors of gender-based violence that come before it have access to effective remedies.[footnoteRef:22]  [20:  Pg 4, The State (On application by HM (guardian) on behalf of CM (minor)) v The Hospital Director of Queen Elizabeth Central and 1 other, Judicial Review Cause No 03 of 2021.]  [21:  Pg 12-13, The State (On application by HM (guardian) on behalf of CM (minor)) v The Hospital Director of Queen Elizabeth Central and 1 other, Judicial Review Cause No 03 of 2021.]  [22:  Committee on the Elimination of Discrimination against Women, General recommendation No. 35 on gender-based violence against women, updating general recommendation No. 19. (2017). UN Document CEDAW/C/GC/35. Paragraph 26(c).] 

2) In further support of its decision not to grant leave for judicial review, the court interpreted the “good faith” requirement of Section 243 of the Penal Code to mean that healthcare providers cannot propose termination of pregnancy, after examining a pregnant person and finding that the pregnancy endangers their life or health unless the pregnant person expressly asks for termination of pregnancy first. Therefore, where a healthcare provider proposes termination and the woman has not expressly asked for the service, the healthcare provider is not acting in good faith and shall incur criminal liability under the Penal Code. Based on this reasoning, the court found that because there was no recorded evidence of CM asking the provider for abortion care,  CM did not ask for the service and therefore the healthcare provider could not have provided her with it.[footnoteRef:23] The court made this finding despite acknowledging the strong stigma[footnoteRef:24] against abortion care in Malawi because of the “moral compass of society”[footnoteRef:25] which would prevent women, girls and pregnant people who need access to safe abortion from expressly asking for it, particularly where a healthcare provider has not mentioned it as a possible service that is available to them.  [23:  Pg 8-9, The State (On application by HM (guardian) on behalf of CM (minor)) v The Hospital Director of Queen Elizabeth Central and 1 other, Judicial Review Cause No 03 of 2021.]  [24:  Polis CB, Mhango C, Philbin J, Chimwaza W, Chipeta E, Msusa A. (2017). Incidence of induced abortion in Malawi, 2015. PLoS ONE]  [25:  Pg. 14, The State (On application by HM (guardian) on behalf of CM (minor)) v The Hospital Director of Queen Elizabeth Central and 1 other, Judicial Review Cause No 03 of 2021.] 

It is also important to bring to the attention of the Committee the fact that the TOP Bill, as it was proposed by the Law Commission, contains provisions that, if adopted as is, would still constitute legal barriers that would hinder access to abortion thus failing to fulfill Malawi’s obligations under the CEDAW and other international law. For instance, Section 3 of the TOP Bill provides that women and girls who are survivors of sexual violence will only be able to legally access abortion services if the offence has been reported to the police and the gestational age does not exceed 16 weeks.[footnoteRef:26] Additionally, under Section 9 of the TOP Bill, girls cannot legally access abortion care without parental consent.[footnoteRef:27] [26:  Committee on Economic, Social and Cultural Rights, General comment No. 22 (2016) on the right to sexual and reproductive health (article 12 of the International Covenant on Economic, Social and Cultural Rights). UN Document E/C.12/GC/22. Paragraph 45. ]  [27:  Committee on Economic, Social and Cultural Rights, General comment No. 22 (2016) on the right to sexual and reproductive health (article 12 of the International Covenant on Economic, Social and Cultural Rights). UN Document E/C.12/GC/22. Paragraph 41.] 

In light of the foregoing, Nyale Institute, CHRR, YOWCO and the Center hope that the Committee will consider asking the Government of Malawi to provide information regarding the measures it has put in place to:
1. Ensure access to safe and legal abortion and post-abortion care to the full extent allowed by law for all women, girls and pregnant people regardless of economic status or geography.
2. Prevent unsafe abortion, specifically:
a. what measures has the government taken to ensure access by women, girls and healthcare providers to accurate information on when and how abortion care can legally be provided? 
b. What measures has the government taken to address the negative stigma related to abortion care?
3. Ensure availability, accessibility and acceptability of contraceptive services for all women and girls regardless of economic status, age or marital status, even during times of global pandemics and crises.
4. Ensure access to effective remedies for survivors of gender-based violence, including safe, legal abortion care.
5. Address stereotypical notions among police, prosecutors, judicial officers, healthcare and other service providers regarding acts or omissions that amount to gender-based violence.
6. Review the TOP Bill and remove provisions that prevent women, girls and pregnant persons from accessing safe and legal abortion care and, thereafter table the bill before Parliament for consideration.
We also hope that the Committee will consider recommending that the Government of Malawi:
1. Appoint commissioners to the Malawi Human Rights Commission to ensure implementation of the Gender Equality Act, including its provision on adoption of legislation on safe, legal abortion.
2. Ensure access to comprehensive abortion care for all women, girls and pregnant people including by putting in place legislative, budgetary, administrative and programmatic measures to:
a. review the ToP Bill to ensure its provisions do not hinder access to safe abortion care and table it before Parliament for consideration and enactment;
b. ensure public awareness on existing legal provisions regarding access to safe, legal abortion;
c. address stigma relating to abortion care and services.
3. Ensure availability, accessibility and acceptability of contraceptive services including through addressing issues such as stock-outs and healthcare providers inability to provide the full range of contraceptive services;
4. Take all necessary measures, including administrative and programmatic measures to ensure all survivors of gender-based violence have access to effective remedies including access to safe, legal abortion care.
Criminalization of consensual, non-exploitative non-coercive sexual activity between adolescents 
The Constitution of Malawi,[footnoteRef:28] the CEDAW,[footnoteRef:29] other international law[footnoteRef:30] and African regional law[footnoteRef:31] all define a child as a person below the age of 18 years. Despite the Constitution being the supreme law of the land that is binding on all arms of government,[footnoteRef:32]  the State has enacted legislation that does not reflect this definition of a child. For instance, the Child Care, Protection and Justice Act which was enacted over 15 years after the Constitution came into force, defines a child as a person below the age of 16 years.[footnoteRef:33] Similarly, the version of the Penal Code that was applicable all through the reporting period, that is between 2015-2019, defined a child as a person below the age of 16 years and defined defilement as engaging in sexual intercourse with a girl below this age.[footnoteRef:34] The effect of this is that girls aged between 16-18 years,  are vulnerable to sexual and gender-based violence, and were not legally protected from predation by adults. Further, the law failed to acknowledge that not all sexual activity involving minors is harmful to them. In particular, consensual, non-exploitative, non-coercive sexual activity that occurs between adolescents is a part of adolescence and is not harmful provided the adolescents in question have access to comprehensive, age-and-stage appropriate, scientifically accurate and evidence-based sexuality education as well as sexual and reproductive health services.[footnoteRef:35] [28:  Article 23, Constitution of Malawi, 1994]  [29:  Article 16(2), Convention on the Elimination of All Forms of Discrimination against Women.]  [30:  Article 1, Convention on the Rights of the Child]  [31:  Article 2, African Charter on The Rights and Welfare Of The Child]  [32:  Article 5, Constitution of Malawi, 1994]  [33:  Section 2, Child Care, Protection and Justice Act, Chapter 26:03]  [34:  Section 137-138, Penal Code, Chapter 7:01]  [35:  Committee on the Rights of the Child, General comment No. 20 (2016) on the implementation of the rights of the child during adolescence. U.N. Document CRC/C/GC/20. Paragraph 40.] 

Fortunately, the Penal Code was amended in 2023 to define a child as a person below the age of 18.[footnoteRef:36] Further, sections 8-10 of the Penal Code (Amendment) Act amended the Penal Code to introduce consensual sexual activity between children whose age difference is 2 years or less as a defense to a charge of defilement. While these provisions are progressive, they did not sufficiently address the question of consensual, non-exploitative, non-coercive sexual activity among adolescents because:[footnoteRef:37], [footnoteRef:38] [36:  Section 2, Penal Code (Amendment) Act, No. 8 of 2023.]  [37:  A commentary on Section 138 of Malawi’s Penal Code: Introducing a new Section 138, Nyale Institute (2023). Accessed on 27th August 2023. Available at: https://nyaleinstitute.org/2023/06/28/a-commentary-on-section-138-of-malawis-penal-code-introducing-a-new-section-138/]  [38:  Committee on the Rights of the Child, General comment No. 20 (2016) on the implementation of the rights of the child during adolescence. U.N. Document CRC/C/GC/20. Paragraph 18-20.] 

(a) They did not decriminalize consensual, non-exploitative, non-coercive sexual activity among adolescents but introduce it as a defence which means adolescents can still be charged with the offence of defilement and, only thereafter, raise these issues in their defence.
(b) They still criminalize some instances of consensual, non-exploitative, non-coercive sexual activity among adolescents. For example, where a 19-or-18-year-old has sex with a 17-year-old, it is still considered an offence in law because while both parties are adolescents, legally, one party is an adult.
(c) They automatically criminalize all sexual activity between adolescents based on age difference; such that where both persons are adolescents, but their age difference is more than 2 years, such sexual activity is considered illegal without any exceptions. This position fails to take into account the fact that adolescents’ ability to consent to sex is determined not by their age alone but by their evolving capacities which differ from child to child according to a number of factors including their age, stage and ability to make and communicate decisions. Thus, it is not automatic that an age gap of less than 2 years will guarantee that sexual activity is consensual, non-exploitative and non-coercive and that any age gap that is larger than this negates these elements.
These gaps in law are of concern particularly because, in Malawi, 12% of girls and 22% of boys are sexually active by age 15 and 57% of girls and 49% of boys are sexually active by age 18.[footnoteRef:39] A significant portion of this sexual activity occurs amongst adolescents and is consensual. It is well established that criminalization of sexual activities involving adolescents which does not take into consideration the key nuances raised above, contributes towards the stigmatization of adolescent sexuality which is an issue that is quite prevalent in Malawi among adolescents themselves, parents and some healthcare providers. Additionally, such criminalization does not stop adolescents from being sexually active with each other but merely drives their sexual activity underground and denies them access to information and services that they need to make safe, responsible and informed decisions about their sexuality and reproductive health.[footnoteRef:40], [footnoteRef:41]  [39:  Table 4.5, Pg.64, Malawi Demographic and Health Survey 2015-16]  [40: African Committee of Experts on the Rights and Welfare of the Child, General Comment No. 7 on Article 27 of the ACRWC: Sexual Exploitation. (2021). Paragraph 47-50.]  [41:  Self A., Chipokosa S. et al. Youth accessing reproductive health services in Malawi: drivers, barriers, and
suggestions from the perspectives of youth and parents. Reproductive Health Journal (2018)] 

This partial criminalization of adolescents’ sexuality is compounded by other gaps in law, policy and practice. The result of this is negative health outcomes for adolescents, particularly adolescent girls such as a high teenage pregnancy rate of 29%.[footnoteRef:42] For instance, Malawi lacks comprehensive sexuality education for both in-school and out-of-school adolescents. The government of Malawi has failed to develop and implement comprehensive sexuality curricula and, instead, sought to subsume education on sexual and reproductive health into its life-skills syllabus. Additionally, in contravention of the obligation to provide comprehensive information, the parts of the life skills syllabus that address sexual and reproductive health are centered largely on prevention, treatment and management of sexually transmitted diseases and fail to sufficiently address other aspects of reproductive health. Thus, lack of information and misinformation on sexual and reproductive health continue to be rampant among parents, care givers and adolescents.[footnoteRef:43], [footnoteRef:44], [footnoteRef:45] [42:  Pg. 73, Malawi Demographic and Health Survey 2015-16]  [43:  Committee on the Elimination of Discrimination Against Women, General recommendation No. 24: Article 12 of the Convention (women and health). (1999). Paragraph 18-23.]  [44:  Chirwa GC, Mazalale J, et al. (2019) An evolution of socioeconomic related inequality in teenage pregnancy and childbearing in Malawi. PLoS ONE]  [45:  Malata M., Chipeta E. et al. (2023) Comprehensive sexuality education for out-of-school young people living with HIV and young people with disabilities: findings from a formative research study in Malawi. Sexual and Reproductive Health Matters] 

In response to these issues, Nyale Institute, CHRR, YOWCO and the Center hope that the Committee will consider asking the Government of Malawi to provide information regarding the measures it has put in place to:
1. fully decriminalize consensual, non-exploitative, non-coercive sexual activity among adolescents. 
2. ensure all adolescents have access to comprehensive, scientifically accurate, evidence-based and age-and-stage appropriate sexuality education.
3. Address lack of information and misinformation on sexual and reproductive health, particularly among adolescents and their parents and caregivers.
We also hope that the Committee will consider recommending that the Government of Malawi takes all necessary measures to ensure that adolescents, especially adolescent girls, are able to realise their sexual and reproductive health and rights, including through:
1. full decriminalization of consensual, non-exploitative, non-coercive sexual activity among adolescents; and
2. developing and implementing a comprehensive sexuality education curriculum for both in school and out of school adolescents that provides them with information that is scientifically accurate, evidence-based and age-and-stage-appropriate.
Lack of access to quality maternal healthcare
Article 13(a)(iii) of the Constitution of Malawi requires the government to address gender equality through “… the implementation of policies to address social issues such as domestic violence, security of the person, lack of maternity benefits, economic exploitation and rights to property…”. Although it does not expressly mention maternal healthcare, the GEA in Section 19-20, guarantees every person’s right to sexual and reproductive healthcare and mandates that health officers must respect sexual and reproductive health rights without discrimination and provide services that respect a person’s right to dignity, and integrity and right to free, informed consent. Further the CEDAW, in Article 12(2), requires state parties to “… ensure to women appropriate services in connection with pregnancy, confinement and the post-natal period, granting free services where necessary, as well as adequate nutrition during pregnancy and lactation…”
Maternal mortality in Malawi stands at 381 deaths per 100,000 live births. This high rate of maternal mortality persists despite 96% of women in the country having skilled birth attendance and 97% delivering in health facilities.[footnoteRef:46] Majority of pregnant women (86%) go to deliver in government facilities.[footnoteRef:47] According to research, majority of maternal deaths occur among women who accessed healthcare facilities but delayed in deciding to seek care or were delayed in arriving at health facilities or were delayed in receiving services once they were at the facility. All three delays point to health system failures. [footnoteRef:48]  [46:  Malawi: Country Poster, Government of Malawi and Quality of Care Network (2023). Accessed on 29th August 2023. Available at: https://www.qualityofcarenetwork.org/sites/default/files/2023-03/2023%20QoC%20Network%20-%20Country%20posters%20-%20Malawi%2010.03.2023%20web.pdf]  [47:  Kim T., Singh K., et al. Influences of health facility type for delivery and experience of cesarean section on maternal and newborn postnatal care between birth and facility discharge in Malawi. BMC Health Services Research (2020).]  [48:  Mgawadere F., Unkels R. et al., Factors associated with maternal mortality in Malawi: application of the three delays model, BMC Pregnancy and Childbirth (2017)] 

The causal link between high maternal deaths and health system failures is corroborated by the findings of research into improvement of quality of maternal healthcare. In 2017, the World Health Organization alongside other national and international partners including the Malawi government, launched the Quality of Care for Maternal, Newborn and Child Health Network (“the QoCN”). The data collected from the management, staff and patients of the healthcare facilities in this network, identifies the following inadequacies in the health system: unaffordable costs of healthcare; lack of training and motivation for healthcare providers resulting in absconding as well as unprofessional, disrespectful and, sometimes, abusive treatment; lack of adequate healthcare workers and support personnel; lack of adequate infrastructure including buildings, equipment and commodities; lack of data to inform processes and procedures; lack of leadership; and disruptive events such as COVID-19.[footnoteRef:49] This program has had some successes as research conducted in some health facilities in 2018 and 2019 have found that more women and girls have been encountering healthcare providers who are present, sufficiently trained and treat women and girls with professionalism, care, concern and in a manner that respects their rights to dignity, information and bodily autonomy.[footnoteRef:50], [footnoteRef:51] [49:  Tesfa A, Nakidde C, et al. (2023) Individual, organizational and system circumstances, and the functioning of a multi-country implementation focused network for maternal, newborn and child health: Bangladesh, Ethiopia, Malawi, and Uganda. PLOS Global Public Health]  [50:  Mdoe P, Mills TA, Chasweka R, et al. Lay and healthcare providers’ experiences to inform future of respectful maternal and newborn care in Tanzania and Malawi: An Appreciative Inquiry. BMJ Open. (2021).]  [51:  Simwaka A., Kabuluzi E. et al. Mixed perceptions of women on care in maternal and child healthcare
settings in Lilongwe, Malawi. International Journal of Africa Nursing Sciences 13 (2020).] 

However, many women still report challenges when seeking antenatal care, intra-partum care and post-natal care. For instance, by-laws created and enforced by chiefs to encourage women to seek timely and skilled maternal antenatal and intrapartum care and discourage the enlisting of traditional birth attendants have ended up having a punitive effect on women. While these by-laws vary from village to village, there are some elements that are common across various villages. For instance, by-laws mandating the attendance of at least one antenatal care (“ANC”) visit within the first trimester of pregnancy; by-laws requiring the attendance of spouses or partners during antenatal care visits or, where a spouse or partner is not present, a letter from the chief justifying the absence of the spouse or partner; by-laws requiring spouses or partners to provide the supplies needed for child birth such as baby clothes, blankets, soaps and razors; and by-laws that require women to deliver at healthcare facilities. Where these by-laws are broken, various fines are imposed such as paying a chicken or a goat or money which can amount to 25,000 Malawian Kwacha (USD 25). While noble in their intention, these by-laws have had the effect of facilitating and justifying violation of women and girls’ rights. For instance:[footnoteRef:52], [footnoteRef:53], [footnoteRef:54],[footnoteRef:55] [52:  Lodenstein E., Pedersen K., Botha K. et al., Gendered norms of responsibility: reflections on accountability politics in maternal health care in Malawi, International Journal for Equity in Health (2018).]  [53:  Stewart, C., A. Lipsky, and P. Mingkwan. Assessment of By-Laws Related to Maternal, Child, and Reproductive Health in Malawi. Palladium (2020).]  [54:  Machira K., Palamuleni M., Women’s perspectives on quality of maternal health care services in Malawi, International Journal for Women’s Health (2018)]  [55:  Walsh A., Matthews A. et al. The role of the traditional leader in implementing maternal, newborn and child health policy in Malawi. Health Policy and Planning (2018).] 

i) Some of the women who first seek ANC services during their second and third trimester report being denied services and sent home to return with the money to pay the fine. Where they are unable to raise the money for the fine and return to the hospital without money, they are verbally abused and, in some instances, still denied services.
ii) Women whose husbands, for cultural or other reasons, refuse to attend ANC clinics, women whose husbands work outside the village and unmarried women often have a difficult time securing this letter from the chief and, in some instances, such women are even denied the letter thus barring them from seeking ANC, delivery or post-natal care because they will be denied services without the letter, and they usually cannot afford to pay the fine.
iii) Some women who seek intrapartum care before their husbands or spouses can secure the supplies needed for childbirth report being verbally abused and, after delivery, detained in healthcare facilities until their husbands or partners come to provide said supplies or pay for the supplies that the woman was given. It is of note that many healthcare facilities are plagued by overcrowding, poor sanitation and inadequate food and these are the conditions in which women are detained. 
Also, in the context of intra-partum care, women face challenges arising from lack of available facilities, personnel and commodities; delays in receiving care when they arrive at facilities; and disrespectful, abusive and sometimes, criminal treatment from healthcare providers.[footnoteRef:56] These findings were documented in a report developed by the Ombudsman from research conducted in 2018- 2019. The report found that women and girls in public hospitals are subjected to:[footnoteRef:57], [footnoteRef:58]  [56:  Simwaka A., Kabuluzi E. et al. Mixed perceptions of women on care in maternal and child healthcare
settings in Lilongwe, Malawi. International Journal of Africa Nursing Sciences 13 (2020).]  [57:  Pg. 1-4, Woes of the Womb: A Report on an Investigation into Allegations of Medical Malpractices Resulting in Removal of Uteruses from Expectant Women in Public Health Facilities, Office of the Ombudsman of the Republic of Malawi (2019)]  [58:  Simwaka A., Kabuluzi E. et al. Mixed perceptions of women on care in maternal and child healthcare
settings in Lilongwe, Malawi. International Journal of Africa Nursing Sciences 13 (2020).] 

i) Negligent provision of maternal health services by healthcare providers resulting in infections and eventually sepsis, which in some cases, becomes so severe that it warrants a hysterectomy. Women also report not being explained to the causes of their infections which makes it impossible for them to seek accountability and redress.
ii) neglect of pregnant women’s questions, complaints and medical conditions by healthcare providers. For instance, one of the respondents who was interviewed shared that when they took her sister to deliver, the sister was treated by an intern doctor who was negligent and unqualified and, as a result, did not remove the whole placenta. The questions and complaints raised by the respondent about her sister’s condition were ignored for over 10 hours until the sister went into septic shock. Only then did they take her for surgery and the surgery was negligently performed causing the infection to spread to her gastric system. The family eventually transferred her to a private hospital where she received proper treatment and was able to recover but cost the family 1.2 million Kwacha (USD 1,175).
iii) delays in receiving care when women arrive at health facilities which leads to complications such as raptured uteruses especially among women who have previously delivered via caesarian section. In the case recorded in the Ombudsman’s report, in addition to the hysterectomy, the woman also lost her newborn because of the delays she was forced to endure.
iv) medical procedures they do not need. As one respondent who worked in a public hospital explained: “…There is also a tendency at Gynaecology department that once someone is diagnosed with a fibroid, they rush to do a hysterectomy. I personally saved about 6 women who were on their way to the theatre for hysterectomy just because they had a fibroid.”[footnoteRef:59] [59:  Pg. 4, Woes of the Womb: A Report on an Investigation into Allegations of Medical Malpractices Resulting in Removal of Uteruses from Expectant Women in Public Health Facilities, Office of the Ombudsman of the Republic of Malawi (2019)] 

The investigation conducted by the Ombudsman into these occurrences found that most of them tie back to the government’s failure to ensure available, accessible and quality maternal healthcare. For example, the negligence, neglect and delays were attributed to insufficient numbers of staff such as doctors, clinicians and nurses; insufficient number of operation theatres and insufficient amounts of ward space and bed capacity; lack of equipment and supplies including lack of running water for 8-10 hours in the maternity wards and operation theatres, lack of suturing materials and lack of medication including antibiotics; failure to adhere to service standards; and poor implementation of accountability and disciplinary measures.[footnoteRef:60] These findings are attributable to the government consistently failing to allocate sufficient funds to healthcare in accordance with the International Conference of Population Development Plan of Action- which Malawi is a party to. For instance, in the 2023/2024 financial year, Malawi has allocated only 8.7% of the total national budget to healthcare.[footnoteRef:61] [60:  Pg 9-14, Woes of the Womb: A Report on an Investigation into Allegations of Medical Malpractices Resulting in Removal of Uteruses from Expectant Women in Public Health Facilities, Office of the Ombudsman of the Republic of Malawi (2019)]  [61:  Health Budget Brief 2023/24: Building a Resilient and Sustainably Financed Health System in Malawi, UNICEF (2023). Accessed on 1st September 2023. Available at: https://www.unicef.org/esa/media/12921/file/UNICEF-Malawi-Health-Budget-Brief-2023-2004.pdf] 

The 2023 review of the QoCN identified the following health system challenges which align with the findings of the Ombudsman’s report: inadequate infrastructure including old buildings and outdated equipment; inadequate resources; high rates of staff turnover; failure to sustain the use of online resources such as the Continuous Professional Development programme; and cultural resistance to implementing new healthcare standards.[footnoteRef:62] [62:  Malawi: Country Poster, Government of Malawi and Quality of Care Network (2023). Accessed on 29th August 2023. Available at: https://www.qualityofcarenetwork.org/sites/default/files/2023-03/2023%20QoC%20Network%20-%20Country%20posters%20-%20Malawi%2010.03.2023%20web.pdf] 

In the context of post-natal care, data shows a consistent trend of prioritizing the health of the infant over that of the mother as opposed to prioritizing the health of both. For example, national statistics show that 88% of infants received post-natal care from a trained health professional within 2 days of birth as compared to 84% of women and girls who had delivered.[footnoteRef:63] [63:  Malawi: Country Poster, Government of Malawi and Quality of Care Network (2023). Accessed on 29th August 2023. Available at: https://www.qualityofcarenetwork.org/sites/default/files/2023-03/2023%20QoC%20Network%20-%20Country%20posters%20-%20Malawi%2010.03.2023%20web.pdf] 

In light of the above, Nyale Institute, CHRR, YOWCO and the Center hope that the Committee will consider asking the Government of Malawi to provide information on the measures it has put in place to:
1. Ensure availability of maternal health services, including ensuring adequate numbers of healthcare providers who are sufficiently trained and remunerated as well as ensuring availability of sufficient health equipment and commodities.
2. Ensure the quality of maternal healthcare through preventing and addressing obstetric violence, including verbal abuse; neglect from healthcare providers; performing health procedures without free, informed consent from patients; negligence by healthcare providers; and detention of women and girls for inability to pay medical costs.
3. Ensure access to justice for women, girls and pregnant people who are subjected to obstetric violence.
4. Ensure equal access to post-natal care for women, girls and their newborns.
5. Ensure accessibility of maternal healthcare including ensuring affordability of health services and commodities.
6. Review village by-laws on seeking ante-natal and intrapartum care and address the violations they occasion.
We also hope that the Committee will consider recommending that the Government of Malawi:
1. Put in place all necessary measures, including legislative, administrative and budgetary measures to ensure availability and accessibility of maternal healthcare;
2. Put in place all necessary measures to prevent and address all forms of obstetric violence and ensure survivors have access to prompt and effective remedies.
3. Put in place measures to review and amend village by-laws to ensure they do not have a punitive effect, either directly or indirectly, on pregnant persons.
Conclusion
Malawi has made commendable efforts in domesticating and enacting legal provisions that align with the principles of CEDAW. However, barriers and challenges persist in realizing women, girls and pregnant people’s sexual and reproductive health rights and justice, necessitating urgent action from the government and its partners. We hope that the Committee will consider the recommendations in this submission and engage with the Malawian government to ensure the effective implementation of CEDAW in the country and related domestic laws. 
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