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ICJ´ Comments on the 6th Periodic Report 

Of the United Kingdom on the implementation 

Of the International Covenant on Civil and Political Rights 
July 2008

The International Commission of Jurists (ICJ) welcomes this opportunity to comment on the United Kingdom’s sixth periodic report on the implementation of the International Covenant on Civil and Political Rights 
 (Covenant) for consideration by the Human Rights Committee.  While this submission is not meant as a comprehensive response to the Government’s report, the ICJ wishes to draw Committee’s attention to a number of counter-terrorism measures of concern in the UK, as established by law or practice. 

Recalling the absolute prohibition of torture and ill-treatment stipulated in Article 7 of the Covenant, the ICJ firstly wishes to point to the disturbing attempts by the UK to persuade the European Court of Human Rights (ECtHR) to revisit its ruling in Chahal v the U.K. 
 in order to facilitate deportations on grounds of national security to countries where there is a risk of torture or ill-treatment. The UK requests for the ECtHR to condone to balancing a real risk of torture or ill-treatment of persons if deported to countries of origin, against the fact that the person poses a risk to national security of the deporting state, raise concerns at the observance of Article 7 of the Covenant in such deportations. 
 Furthermore, the ICJ raises the UK’s systematic use of diplomatic assurances, 
 as they cannot provide adequate guarantees against the risk of torture, ill-treatment or other gross or systematic human rights violations. Seeking and accepting diplomatic assurances for deportation to States, where there are substantial grounds for believing that the deportee would be at risk of torture, ill-treatment or other gross human rights violations - such as enforced disappearance and extra-judicial executions - either as such violations of human rights are widespread or systematic in the State concerned or there is such a risk in an individual situation, may amount to violations of Article 7 of the Covenant. The ICJ also points to other counter-terrorism measures, such as the control orders, 
 which impose sanctions that may amount to violation of the right to liberty and security of the person stipulated in Article 9 and the right to a fair trial, as enshrined in Article 14 of the Covenant. Another source of concern is prolonged pre-charge detention, as the Government intends to legislate for extension of pre-charge detention beyond 28 days. 
 Such prolonged pre-charge detention may amount to arbitrary detention in violation of Article 9 and also give rise to violations of Article 14 of the Covenant. When the arbitrary detention is prolonged, it can also amount to ill-treatment in violation of Article 7 of the Covenant. 

I. Prohibition of Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (Article 7)  

The United Kingdom regards torture as an affront to the inherent dignity and right to respect, which is the inalienable right of every human being. Section 138 of the Criminal Justice Act 1988 makes torture illegal anywhere in the world by anyone of any nationality, which is in line with Article 7 of the Covenant. However, such express prohibition did not prevent the UK Government from repeated third-party interventions, such as in the cases of Ramzy v. the Netherlands and Saadi v. Italy, with a view to persuade the ECtHR to revisit its ruling in Chahal v. the U.K., in which it established the absolute nature of the right to non-refoulement, where there is a risk of torture or inhuman or degrading treatment for deported person. 
The United Kingdom tends to believe that it should be possible to have regard to the risks to national security when considering the compatibility of removal, which in fact reinterprets the provisions of article 7 of the Covenant. In arguing for such a balancing test between the risk to national security and the risk in the Contracting State of subjecting an individual to a real risk of torture or ill-treatment, the UK Government challenges the absolute prohibition of torture and ill-treatment stipulated in Article 7. The UK Government’s view that the removal should involve assessments of the risk of ill-treatment and needs to afford proper weight to the fundamental rights of the citizens of, and other residents in, the Contracting States who are threatened by terrorism, twists the objective of human rights protection, as national security must not be ensured at the expense of protecting legitimate rights of terrorism suspects. The ICJ believes that States threatened by terrorism can ensure both national security and protection of individual rights. 
Before the ECtHR, in Saadi v. Italy 
 the UK argued that where a foreign national objects deportation on the grounds that it would give rise to a real risk of torture or ill-treatment contrary to Article 3 of the ECHR, the fact that the person poses a risk to national security to deporting state is a legitimate factor to weigh against the risk of such ill-treatment. The UK argued that there was a need for the Court to clarify the appropriate standard of proof to be applied when assessing the risk of ill-treatment in such cases. However, the Court affirmed its decision in Chahal v. the U.K. and held that, in considering whether a removal would be incompatible with Article 3 of the ECHR, it was not legitimate to have regard to the conduct of the individual to be removed, nor to balance the risks to national security if the person remained against the risks to the person if removed. It rightly pointed out that the interest on the protection of the individual from torture couldn’t be balanced against the potential threat posed by the presence of a person in the UK territory. Although the Court did not discount or dismiss the protection of the general public, it refused to make the protection of individuals from torture or other ill-treatment relative. Such stance upholds the absolute prohibition of torture and other ill-treatment, which must be complied with when rendering persons to countries of origin, which corresponds to the spirit and letter of Article 7 of the Covenant.  

The ICJ proposes to the Committee to recommend to the UK Government to:

i) Respect the absolute prohibition of torture and other ill-treatment as stipulated 

      in Article 7 of the Covenant including the right to non-refoulement in relation to deportations; 

ii) Ensure that terrorism suspects shall not be deported to countries of origin, where there are substantial grounds for believing that the deportee would be at risk of torture, ill-treatment or other gross violations of human rights, which is either widespread or systematic in the State concerned or there is such a risk in an individual situation,

iii) Duly assess the risk of torture, ill-treatment or other gross violations of human rights in individual situation and for the assessment of this risk, take into account all relevant considerations, including the existence in the State concerned of a consistent pattern of gross, flagrant, massive or systematic violations of human rights or grave breaches of international humanitarian law. 
II. Diplomatic assurances against the risk of torture and ill treatment (Articles 7 and 14)

The UK Government considers that where non-nationals are suspected of involvement in terrorism, but where there is insufficient evidence to bring a criminal charge, an alternative means of disrupting their activity and reducing the threat to national security is removal from the country, unless it would be in breach of its obligations under the ECHR, in particular Article 3. Where suspects are nationals of a state where there is a risk that they would be subjected to torture or ill-treatment following return, the UK has resorted to the use of “memoranda of understanding” with receiving states, which form the basis for diplomatic assurances against torture. The UK concluded memoranda of understanding with three countries (Jordan, Libya and Lebanon) and has a separate arrangement to facilitate deportation of terrorist suspects to Algeria. The ICJ is concerned that the use of such assurances will violate the absolute right to protection from torture and to non-refoulement. In this respect, the ICJ draws attention to the Committee’s general recommendation No. 20, 
 in which it confirms that the absolute prohibition of torture and ill -treatment extends also to return, expulsion and extradition of persons to countries of origin. When assessing whether the removal of an individual would violate the prohibition of refoulement, although the specific situation of an individual should be considered decisive, the fact that a consistent pattern of gross, flagrant, massive or systematic violations of human rights or of grave breaches of international humanitarian law exists in the State concerned should be interpreted in favour of an individual. At the same time, the fact that there is no such consistent pattern does not mean that the individual may not be at risk. 9
The ICJ recalls that the diplomatic assurances such as those negotiated by the UK do not establish adequate safeguards for protecting people from torture, ill-treatment or other gross violations of human rights and therefore do not satisfy the obligation of non-refoulement.10 The UK Memoranda of Understanding have been agreed with governments of countries where torture, ill-treatment or other gross violations of human rights are either widespread or systematic or where there is a substantial risk of such violations to an individual suspected of terrorism thus threatening to contravene international law. 11 Of their nature, such diplomatic assurances are unenforceable, and offer no means of reparation for their breach. It should be noted that in several recent cases, the UK courts have rejected particular diplomatic assurances as providing insufficient protection against torture; 12 this is also reflected in recent case law of the ECtHR, 13 which has rejected diplomatic assurances in respect of countries where torture was systematic.   

The ICJ suggests to the Committee to recommend to the United Kingdom: 

i)   To abandon the use of Memoranda of Understanding and diplomatic assurances

      as they are an inadequate means of ensuring protection against torture, ill-treatment or other gross violations of human rights of deported persons, 

ii) To ensure that the appeals procedure against the deportation decision on the ground of national security interests comply with the absolute prohibition of torture and ill-treatment stipulated in Article 7, Article 14 on the right to a fair trail and with Article 2 para. 3 on the right to an effective remedy and provide in particular for access to evidence by the appellant and the counsel of his choice and guarantees against deporting persons unless the decision on appeals have been final by the relevant judicial appellate body.          

III. Control Orders (Articles 9, 12 and 14)

Under the Prevention of Terrorism Act 2005, the UK authorities may use power to make Control Orders, which impose restrictions on those reasonably suspected of involvement in terrorism. The UK Government points out that the control orders affect an extremely small and targeted group of individuals – there should be around 14 control orders in force. However, the issue at stake is whether such measures may lead to arbitrary interference with Covenant rights, as they are imposed in situations when the terrorism suspects may not face regular prosecution, are subject to special procedures which risk violation of the right to a fair trial and impose constraints which may amount to arbitrary detention or other unacceptable restrictions on rights and freedoms protected under the Covenant. 

Although control orders are subject to mandatory judicial review by the Special Immigration Appeals Commission (SIAC), procedures before that court mean that the person subjected to control order and his lawyers do not have access to much of the evidence on which the control order is based. Instead, sensitive “closed” information is made available to a security-cleared Special Advocate, who, once he or she has received the classified information, may not communicate with the suspect. The House of Lords in October 2007, acknowledged that this procedure entailed serious shortcomings, and had led in certain cases to violation of the right to a fair trial, where persons subject to control orders had been “confronted with bare, unsubstantiated assertions” which, since they had no access to the closed evidence, they could do no more than deny. 14 Although the House of Lords considered that, the process for judicial review of control orders could be rendered compliant with the right to a fair trial in certain cases, where sufficient evidence was disclosed, the use of closed evidence clearly raises ongoing and serious questions of compliance with Article 14 of the Covenant. 

For control orders to comply with international law, the ICJ considers that the court should impose them only after a process, which allows for presentation of a credible evidence of the necessity of such measures, of which the concerned person would be also informed. This might be achieved, for example, by allowing the Special Advocate to communicate with the suspect after seeing the classified evidence, with the permission of the judge. 

The ICJ is also concerned that the system of control orders imposes long-term severe restrictions on individuals` rights and freedoms – the right to liberty, freedom of movement, association, assembly and privacy, which may amount to severe sanctions which would normally be imposed through a criminal procedure with all due guarantees. Imposition of such restrictions on rights and freedoms through a civil process may be considered as  violation of Article 14 paragraph 1 of the Covenant. 
The determination of the use of a control order must be guided by the principles of necessity and proportionality and the criminal standard of proof, instead of invoking reasonable suspicion. In addition, the ICJ considers that control orders, should be time-limited, renewed under stringent conditions only and subject to review as regards the reasons of their applicability.

Although the UK government has stated that priority is given to the prosecution of those suspected of terrorism offences, and that control orders are used only where prosecutions are impossible,15 the ICJ considers that greater efforts could be made to ensure the priority of the criminal law, and thereby dispense with the need for control orders. In particular, accepting the admissibility of intercept evidence in criminal proceedings could go a significant way towards reducing the need for control orders.

The ICJ suggests to the Committee to recommend to the United Kingdom to ensure that: 

i) The control orders comply with Article 14 of the Covenant and in particular the principle of equality of arms, which requires access by the concerned person and the legal counsel of his own choice to the essential evidence, on which the control order is based, 

ii) The court imposes control orders only after a process which allows for presentation of credible evidence of the necessity of such measures and that the determination of the necessity for a control order is based on the criminal standard of proof. 

The Committee is also invited to urge the UK to make greater efforts to charge those subjected to control orders with a recognisable criminal offence, in order to best ensure the protection of rights stipulated by Articles 9 and 14 of the Covenant.    

IV. Prolonged pre-charge detention (Articles 9 and 14)

Under the Terrorism Act 2000, as amended by the Terrorism Act 2006, a person suspected of terrorism offences may be arrested and detained before charge for a maximum of 28 days. The Counter-Terrorism Bill introduced to Parliament in January 2008, which is currently under consideration in the House of Lords, includes a proposal to extend a limit to the pre-charge detention of terrorism suspects to 42 days. Despite the guarantees that such an extension will only be made in the future, where there is a clear and exceptional need to do so, and that it will be subject to judicial oversight, the prolonged pre-charge detention, both in the current law and in the proposal for extension to 42 days, continues to raise questions as regards compliance with Articles 9 and 14 of the Covenant.  

First, although both the current legislation and the proposed new legislation provide for regular judicial review of detention, after 48 hours, 7 days and thereafter every 7 days 16 - such review is limited to a degree that may lead to arbitrary detention in breach of Article 9 of the Covenant. At the hearing on renewal of the detention, the suspect and his representatives may be excluded from the proceedings, and information provided to the judge may be withheld from them. 17 Furthermore, the scope of the review by the court is very limited: it concerns only whether continued detention is necessary to obtain, preserve 18 or examine 19 relevant evidence, and whether the case is being pursued diligently and expeditiously by the police – the judge does not examine the merits of the case against the suspect. Moreover, it appears that a detained person does not have the possibility of a separate habeas corpus action to review detention, as the hearing on review of detention is considered to fulfil that function. 20 In the Bill currently before Parliament, which aims to extend the period of pre-charge detention to 42 days no additional or enhanced judicial safeguards are proposed by the Government.

So that an arrest or detention is not arbitrary, the concerned person needs to be informed of the reasons for his arrest or detention. Article 9 para. 2 of the Covenant stipulates that anyone who is arrested shall be informed, at the time of arrest, of the reasons for his arrest and shall be promptly informed of any charges against him. In practice, persons arrested and held in pre-charge detention under the Terrorism Act are sometimes given only a very general idea of the allegations against them – i.e. that they are believed to be a terrorist - to an extent that is likely to violate Article 9 paragraph 2 of the Covenant. 21
Furthermore, by the interpretation rule a minori ad maius and based on Article 9 paragraph 3 of the Covenant, the requirements of Article 9 paragraph 2 should also guide pre-charge detention and the information on the reasons of it, including possible charges against the detained person. In this light, extending the limit from 28 days 22 to 42 days fails to satisfy the obligation to promptly inform arrested or detained person of any charges against him. Beyond the violation of Article 9 of the Covenant, the given limit for pre-charge detention of terrorism suspects is also in stark contrast with the limit of pre-charge detention for the suspects of the most serious crimes such as murder, which is 72 hours after the arrest.  

It is also required that those arrested or detained have access to legal counsel of his own choosing from the beginning of their arrest or detention, not only after 48 hours. The ICJ is concerned at limitations on access to lawyers for those detained under the Terrorism Acts.

The ICJ invites the Human Rights Committee to recommend to the United Kingdom to: 

i. Refrain from further extending pre-charge detention for terrorism suspects,

ii. Take measures to ensure that the suspects held in pre-charge detention have access to a full adversarial hearing before a court with power to review the merits of the detention. Although some modifications of procedure may be necessary to protect sensitive information, the principle of equality of arms, and of access to information essential to challenge the detention, must be respected,
iii. Respect the obligation to promptly inform arrested or detained terrorism suspects of the reasons for their detention and of any charges against them, 

iv. Charge any persons reasonably suspected of involvement in terrorism with a recognizable criminal offence, bring them promptly before a judge and ensure a trial within a reasonable time or release them. It is also required that those arrested or detained have access to legal counsel of his own choosing from the beginning of their arrest of detention, not only after 48 hours, 

v. Ensure that anyone who has been a victim of unlawful arrest or detention has an enforceable right to compensation, as provided by Article 9 paragraph 5 of the Covenant.     
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