January 30, 2011

CEDAW Secretariat

Office of the High Commissioner for Human RightHCHR)
Palais Wilson

52, rue des Paquis

CH-1201 Geneva - Switzerland

Re: Supplementary Information on Brazil, scheduled for review by the U.N.
Committee on the Elimination of Discrimination aganst Women during its 5F
Session (February 2012)

Honorable Committee Members,

This letter is intended to supplement the peria@igort submitted by Brazil, which is
scheduled for review by the U.N. Committee on thieniBation of Discrimination against
Women (“the Committee”) during its 81Session in February 2012. The Center for
Reproductive Rights (“the Center”), an independeri-governmental organization, hopes
to further the work of the Committee by providimglependent information concerning the
rights protected in the Convention on the Elimioatof Discrimination against Women
(“CEDAW").! This submission highlights the Committee’s grdunegiking decision in the
recent case oflyne da Silva Pimentel v. Brazil (Alyne v. BraZiind emphasizes the
Brazilian government’s obligation to take immediatgion to implement the Committee’s
recommendations in order to improve the quality moaternal healthcare, eliminate
discrimination in healthcare, and consequently cedts maternal mortality rate.

Reproductive rights are an essential component aihen’'s rights to life, health and
equality, and as such, they are broadly and exlylisiotected by CEDAW. The prevention
of maternal mortality is a critical element of reguctive health and implicates the rights to
life, health, equality, non-discrimination, infortran, and education as recognized in
CEDAW. The reduction of maternal mortality ratéise provision of quality maternal
healthcare and the eradication of discriminatioraatess to healthcare are specifically
recognized as obligations in the fulfilment of 8&parties’ obligations under CEDARV.

This submission will particularly address Brazifibligations under CEDAW to guarantee
the right to safe and healthy pregnancy for all wapproviding an overview of maternal
mortality in Brazil and Brazil's obligation to im@ient the Committee’s recommendations
in the case oflyne v. Brazil Second, it will address the individual repanasiand the
measures of non-repetition issued by the Commiite¢he case ofAlyne v. Brazil,
specifically elaborating upon the structural defigies contributing to Brazil’s high
maternal mortality rate, the low quality of matdrhaalthcare and discrimination in access
to healthcare. This report suggests specific coacneeasures that are critical for the
Brazilian government to take in order to effectiwelmplement the Committee’s
recommendations. Third, it will comment on the &&tmost recently enacted legislation



purporting to address maternal mortality, whichoigs the rights-based approach to
women’s health and infringes on women'’s rights tiwgey, confidentiality and informed
consent, as recognized under CEDAW article 12yitite to health, and article 2, the right
to nondiscrimination. Finally, this submission mets to the Committee several questions
and recommendations that may be useful in BramW#ew during the session.

l. Brazil is obligated to fulfill the right to safe and healthy pregnancy and
childbirth for all women without discrimination (Ar ticles 2, 10, 12, 14)

a. Maternal Mortality in Brazil
The Committee has repeatedly registered its conmémthe high maternal mortality rate
in Brazil in its Concluding Observatiofidn 2007, it noted that the high maternal mortality
rate “indicat[ed] precarious socio-economic cormaisi, low levels of information and
education, family dynamics associated with domesiiddence and particularly difficult
access to quality health servic8sThe maternal mortality ratio in Brazil remains igvith
1,800 women dying of pregnancy- and childbirthieda causes each yéaBy the
government's own account, 90 percent of these death preventableAdditionally, for
each maternal death worldwide, 20 other women suffem pregnancy-related
complications and health problefh&y the State’s own maternal mortality estimatds,
has significantly lowered its maternal mortalitytisaover the last decade, from 103.43
(deaths per 100,000 live births) in 1998 to 6842008'° Yet, 2009 saw an alarming
increasein the ratio to 72.25, reaching its highest painfive years:* Additionally, there
are indications that this reported maternal maxptahkte is markedly lower than the actual
rate due to discrepancies in reporting. A 200Z4clertin the Brazilian Journal of
Epidemiology? estimated that the number of reported maternahdeshould be multiplied
by 1.4 in order to account for underreporting aridreporting of maternal deatf$which
would put the actual maternal mortality ratio ab10

In 2005, the United Nations Common Country Assessrfa Brazil noted that Brazil's
maternal mortality rates are “considerably highamtthose of countries with lesser levels
of economic development, and are generally concedeoe unacceptablé® Similarly
situated middle-income countries in the region hdxestically lower maternal mortality
rates. As of 2009, the Pan American Health Orgd#ioizareported Brazil's maternal
mortality rate to be 72.3, while it measured Clsifetate to be 16.% and Argentina’¥ to

be 55 By Brazil's own estimates, the ratio will be ngadouble its Millennium
Development Goal target by its due date of 2t/15.

Brazil's reduction in its overall maternal mortglitate masks the regional, socioeconomic
and racial disparities in access to maternal healilne rate of maternal death among
Afrobrazilians nationwide is approximately sevands higher than that of white women in
Brazil?® A 2006 study found that the maternal mortalitjoranay be as high as 562 per
100,000 live births for black women in Sao Palllmaking it the second leading cause of
death among black women in Sao P&lo.



Maternal mortality disproportionately affects theorth and the Northeast, which have
higher poverty rates and greater rural populatioMhile the maternal mortality ratio in the
wealthier South region is 42, it is 73 in the Nedkt”> One third of families that are

victimized by maternal death earn less than 75%hefminimum wage per capita each
month?* Correlating with the higher maternal mortalityesaamong the poor, the rate is
also much higher for women with little or no edumat In a study of three states, the
illiteracy rate among victims of maternal death Wa3%, which is higher than the general
population® and almost 40% had an incomplete primary education

b. Brazil's obligations to guarantee access to nondisminatory, quality
maternal healthcare services under the right to hdéh (Article 12)

Safe and healthy pregnancy is recognized as a huight by numerous international
treaties and their monitoring bodies, including @8®,% the Convention on the Rights of
the Child?® the International Covenant on Economic, Social @atlural Rights*® and the
International Covenant on Civil and Political Rigift CEDAW contains robust
protections for the right to maternal health, arglieitly recognizes the right to safe and
healthy pregnancy as a component of the right tdtiestating that “States Parties shall
ensure to women appropriate services in conneegtitn pregnancy, confinement and the
post-natal period, granting free services whereessary, as well as adequate nutrition
during pregnancy and lactatioft.” States parties are required to guarantee wonmigfits
to health through safe motherhood services and apkrassistanc®& The CEDAW
Committee has routinely expressed concern overe Siatties’ high maternal mortality
rates> framing the issue as a violation of the rightife,* the right to health and the
right to nondiscrimination® Maternal mortality can also constitute a violatif the rights
to equality, information, education, and to detemnthe number and spacing of one’s
children.

According to CEDAW, States have the obligation také all appropriate measures to
eliminate discrimination against women,” includimgdifying laws, customs and practices
that discriminate against woméh. Likewise, States must eliminate discriminatiomiagt
women in the area of healthcare and “take all gmpte measures to...ensure, on a basis
of equality of men and women, access to health sareices, including those related to
family planning.®® In order to achieve women’s equality, States havaffirmative duty

to “respect, protect, and fulfill women'’s rights ealth care®® States’ failure to provide
healthcare services that only women need is urmtsds a form of discrimination against
women. Brazil's obligations under CEDAW articlea@d 12—to ensure women’s equal
enjoyment of the right to life and to eliminate dimination against women in the field of
health care—became immediately applicable upofication. These obligations include
the duty not only to refrain from infringing uporomen’s human rights, but also to take
positive measures to advance tH¥nusing the maximum available resources to ensure
women safe pregnancy and childbitth.

c. Brazil's Obligation to Implement the Committee’s Re&eommendations in
Alynev. Brazl



In August 2011, the Committee decided the casAlgfie v. Brazil wherein a pregnant
woman died as a result of low quality medical caredequate emergency medical
treatment, negligence by healthcare professiorald, systematic discrimination. The
Committee found that Brazil was responsible unde® CEDAW for violating its
obligations under international law because Braa$ unable to guarantee Alyne maternal
health care services of quality and without disamation, and she died as a result. The
Committee stated that “the lack of appropriatearmsl health services in the State party
clearly fails to meet the specific, distinctive hlkeaneeds and interests of women” in
violation of CEDAW Articles 12 (the right to heathand 2 (the right to
nondiscriminationf? The Committee emphasized that States must cpetitges that not
only address the specific needs of women, butdtatlso results-oriented and adequately
funded? The Committee determined that the deceased wesnlisated against based on
her sex in addition to “her status as a woman afcAh descent and her socioeconomic
background.* The Committee also found that Brazil failed tofifuits “due diligence
obligation to take measures to ensure that theies of private actors in regard to health
policies and practices are appropridate.The Committee elaborated upon Brazil's due
diligence obligations, noting that when States @it with private providers for the
provision ofé)ublic medical services, they remagsponsible for regulating and monitoring
the service$:

In finding Brazil responsible for Alyne’s death,ettCommittee recognized the right to
reparations for the mother of the deceased asasefier daughter. The Committee noted
that it “recognizes the moral damages caused tautieor by the death of her daughter, as
well as the moral and material damages sufferethéydaughter of the deceased who has
been abandoned by her father and lives with thioaih precarious condition$” The
Committee determined that Brazil must “provide amoiate reparation, including adequate
financial compensation, to the author and to thegteer of Ms. da Silva Pimentel Teixeira
commensurate with the gravity of the violationsiaggher.*®

As part of its decision, the Committee also issaes®ries of recommendation that address
the obligation to implement measures of non-reipetitThe Committee issued six general
recommendations:

* “Ensure women’s right to safe motherhood and a#ble access for all women to
adequate emergency obstetric care, in line withe@@rRecommendation No. 24
(1999) on women'’s health;

* Provide adequate professional training for healtrkers, especially on women’s
reproductive health rights, including quality medi¢reatment during pregnancy
and delivery, as well as timely emergency obstetie;

» Ensure access to effective remedies in cases whengen’'s reproductive health
rights have been violated and provide trainingtifier judiciary and law enforcement
personnel;

» Ensure that private health facilities comply witlewvant national and international
standards on reproductive health care;



 Ensure adequate sanctions are imposed on healtlespi@nals who violate
women’s reproductive rights; and

* Reduce preventable maternal deaths through theeimsgitation of the National
Pact for the Reduction of Maternal Mortality attstand municipal levels, including
by establishing maternal mortality committees whey still do not exist, in line
with the recommendations in its concluding obseovat for Brazil, adopted August
2, 2007 (CEDAW/C/BRA/CO/6)*

The Center applauds the Committee for its firm ctaon States’ obligations to reduce
maternal mortality and to respect, protect andlfutie reproductive rights of all women.
In the Committee’s decision iAlyne v. Brazil the Committee affirmed that State parties
are not only obligated to reduce their overall mak mortality rates, but also that it is
impermissible and a human rights violation for &ato ignore marginalized sectors of
their populations in the provision of reproducthealth services. As the first decision from
a treaty monitoring body on maternal mortality, @@mmittee’s decision is a milestone for
women’s rights and reproductive health worldwidd.o adequately and appropriately
implement theAlynedecision, it is critical that Brazil address eatlthe recommendations
delivered by the Committee, with special emphasisnaproving the quality of healthcare
provided to women during pregnancy, delivery arelgbstpartum period. Furthermore, in
contrast to the most recently enacted law addrgssiaternal mortality in Brazil, the
process for reforming the current system must ohela participatory framework that
allows consultations with stakeholders, includifg tvarious Ministries, civil society
organizations and public health experts.

The following section addresses the Committee’sividdal recommendations for
reparations to Alyne’s family, as well as the gaheecommendations of measures of non-
repetition issued in the decision.

Il. Brazil must immediately act to implement the Commitee’s recommendations
in Alynev. Brazl

1. Individual measures

The Committee determined that Alyne’s family, hesther and her daughter, had the right
to reparations for the human rights abuses sheersuffthat ended in her death. In
accordance with international human rights doctrigates “shall provide reparation to
victims for acts or omissions which can be att@outo the State and constitute gross
violations of international human rights)” Reparations must be proportionate to the
gravity and resulting harm of the human rights afi®ins> Forms of reparations include
restitution, compensation, rehabilitation, satistac and guarantees of non-repetition.
Restitutionshould seek to restore the victim to his or heeragion prior to the human rights
violation>? Compensatioshould provide for economically assessable damagesiding
“physical or mental harm; lost opportunities, irdihg employment, education and social
benefits; material damages and loss of earningtding loss of earning potential; moral



damage; [and] costs required for legal or expesistance, medicine and medical services,
and psychological and social service$.Rehabilitationincludes legal and social services,
as well as medical and psychological cdr&atisfactionincludes implementation of
measures to cease ongoing violations; public agologluding acknowledgement of the
facts and acceptance of responsibility; and jutliaied administrative sanctions against
those liable for the violatiofr. Guarantees of non-repetitianclude ensuring due process,
fairness and impartiality in legal proceedings; lannmights training for members for all
sectors of society, including law enforcement; regthening the independence of the
judiciary; and reviewing and reforming laws thatntidoute to or allow human rights
violations to occur?

Under international law, a State may not evadeliiglio provide reparations for human
rights violations by claiming its domestic lawsfederal structure absolves its liability or
prevents it from fulfilling its obligation3’ In accordance with international law, the State
is responsible for making reparations for the humights violations its agents commit,
regardless of any domestic provisions to the copffa As stated in the Vienna
Convention on the Law of Treaties, “a party may imnebke the provisions of its internal
law as justification for the failure to perform it®aty obligations® States should also
enforce domestic judgments against non-states sacBuch as private individuals or
entities, which are responsible for human rightdations®

The Commission recognized the moral damages ieflicipon Alyne’s mother and the
moral and material damages caused to Alyne’s daughitdering the State party to provide
adequate compensation. Moral damages include enabtiharm and psychological
suffering, while material damages include measeraclonomic harm suffered as a result
of the violations, such as loss of income or ea@®in

Until this moment, Brazil has not provided Alyndasnily with reparations for the human
rights violations suffered. We ask the Committeautge Brazil's government to provide
reparations for Alyne’s family as stated in theislea taking into consideration the
international human rights standards mentioned.

2. Measures of non-repetition

There is currently a great opportunity for Brazil implement progressive, effective
measures to comply with the recommendations s#t fy the Committee. It is essential
for the fulfillment of women’s right to safe andaiiny pregnancy and childbirth that Brazil
enacts measures to implement the various recomrtieng@et forth in thélynedecision,
utilizing a rights-based approach to maternal healte.

The Brazilian public Unified Health System (SUSjeo$ universal health services to the
population, and 75% of the Brazilian populatiorielexclusively on SUS servic®s.The
creation of the SUS has greatly expanded healthsareices throughout Brazil, with
approximately 93% of people seeking health careivewy treatment? The Brazilian



healthcare system has nearly universalized prercatad, with up to 98% of women
receiving prenatal care in some ar€agurthermore, 88% of women are accompanied by a
physician during childbirth, while up to 98% of wem are accompanied by at least a
trained health service provid¥r. Despite these advances, the maternal mortality ira
Brazil remains unacceptably high. As access tdilinasarvices is not the prevalent cause,
experts indicate that it is the quality of heakinvices that must be improvéd.

Four of the six general recommendations issuedhley Gommittee inAlyne v. Brazil
address the quality of maternal healthcare, while address the issue of accountability in
the healthcare sector. While there are innumenaglasures that could be implemented in
order to improve the quality of maternal healthcared increase accountability, the
following emphasizes specific measures that haes ldentified as being critical in order
to effectively and sustainably comply with the neeoendations iAlyne v. Brazil

It is critical that Brazil implements effective diga control measures to improve the

provision of health services. These measures dhspgcify the procedures that must be
provided during prenatal visits, delivery and pioatal care; instate medical protocols to
address common causes of maternal mortality; anted&ate the ineffectiveness and
fragmentation of the current referral system torgngee women in labor access to a
hospital with an available obstetric bed. Furthemnan order to enhance accountability
within the healthcare sector, mistreatment witlie SUS must be eradicated in order to
prevent women’s reproductive rights from being &ietl, and mechanisms designed to
hold healthcare professionals accountable for deprtive rights violations must be

reformed and strengthened.

In the following sections, this submission will dfir address the four general

recommendations regarding quality of care, and thi#raddress the two recommendations
that address accountability, providing specificdguice in terms of concrete measures to
implement such recommendations.

a. Brazil must ensure women'’s right to safe motherhoo@dnd affordable access
for all women to adequate emergency obstetric care

i.  Brazil must implement and enforce treatment prd®dor common
direct causes of maternal death

By the Brazilian government's estimates, 90% of enal deaths in Brazil are
preventabl&® Three of the most common direct causes of mateteeth are hypertension,
which causes preeclampsia/eclampsia; sepsis; amorhege. All three of these can be
managed with the proper equipment, medications medical treatment; nonetheless,
studies in Brazil demonstrate that in many instanteese disorders are either not properly
diagnosed or not properly treated. For exampleeati@g hypertension is very simple and
cost-effective, as it can be detected by measubiapd pressure during prenatal
consultations. Yet, a study of prenatal consutetiin Brazil found that 44% of women
did not have their blood pressure taken during guadncare’ Furthermore, it is well-



established in medical literature and advised leyWHO that if eclampsia is imminent or
occurring, magnesium sulfate should be administéveeduce risks associated with the
convulsiong® One study found that less than 10% of women iazBwho died from
eclampsia were treated with magnesium sulfate,endiiher studies have put this number
closer to 509%? Furthermore, 43% of hospitals in Sao Paulo wewsd not to even have
magnesium sulfat€. As such, it is clear that the treatment beingiaitered for common
causes of maternal mortality is frequently of sabdtard quality.

The Ministry of Health is responsible for develapitreatment protocols that include
detailed information on diagnosis, treatment, anohitoring of patients for particular

ailments’' These protocols are based on internationallygeized technical and scientific

evidence and provide information ranging from thearacterization of the disease;
treatment that should be provided, including pragreigs to be prescribed, administration
and duration of use; the expected benefits; andefjnies for monitoring patients.

It is critical that the Ministry of Health develodisseminate and enforce evidence-based
protocols for the common causes of maternal moytak namely hypertension,
preeclampsia/eclampsia, hemorrhage and sepsisesbiry medications for treating these
common maternal ailments should be required byhadllthcare facilities. As studies
indicate that established protocols to manage higkhpregnancies are often not adhered
to,’? it is critical that training on these protocolg @rovided to health service professionals
and sanctions are imposed on those who harm patigptfailing to abide by these
protocols.

ii.  Brazil must implement a monitoring system to ewualithe quality of
prenatal, delivery and postnatal healthcare

In 2007, a study found that of cases of maternaltidein women who had received
prenatal care, the prenatal care received was guade in almost 80% of cas@slt has
been observed that "certain basic procedures...vese frequently performed than more
costly procedures of doubtful effectivene§s.'One study found that 44% of women did
not have their blood pressure taken, 44% were reagived, and between 20-40% were not
tested for syphilis, toxoplasmosis, rubella or HIVFurther demonstrating the poor quality
of maternal health care, one study found that sesaf congenital syphili§,75% of the
women who were diagnosed with it were nonethekfssihtreated’

There are also regional and sociodemographic disgsin the quality of prenatal care. A
study in 2008 found that eight out of twelve of theenatal procedures which were
examined were more likely to be performed on womath higher income$® Among
women with different skin colors, a similar pattevas found with these procedures being
less frequently performed on black wonién.

There is also evidence that women are receivindeigaate post-natal care. A study in Sao
Paulo found that over two-thirds of maternal deatiesurred during the post-partum
period® Another study found that in 25% of maternal deathe women had already been
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discharged from the hospital, indicating that thisrsadequate post-partum monitorfiig.
There is also evidence of women being released fr@rhospital prematurely, including
within 48 hours of having a cesarean section, ahémexhibiting signs of infectiof.
These practices elevate the risk of re-hospitatineand maternal deaff.

While Brazil currently monitors the provision ofegpratal care through therograma de
Humanizacdo no Pré-natal e Nascimento, it doeshawe a systematic method for
evaluating the quality of prenatal, delivery andtpatal care. While Maternal Mortality
Committees provide in-depth analyses of the preainatelivery and post-natal care
received by victims of maternal mortality, theymiat provide systematic monitoring of the
quality of care received by all women, by those wbme close to suffering from maternal
death but recover (known as near-miss epidemicdbgarveillance), or by those who
suffer from maternal morbidity. Furthermore, Mai&r Mortality Committees currently
investigate roughly 40% of maternal deathand therefore the information they do collect
remains incomplete.

In order to identify the specific aspects of prahatlelivery and post-natal care that are
deficient and are contributing to maternal moryahihd morbidity, it is critical that the
State create and implement a mechanism to moniafitg of care. This mechanism
should identify aspects of care that are of poauliguand identity populations that are
receiving low-quality care, specifically examinitige care provided to Afrobrazilians and
rural populations. The data collected should imfoa national plan to address these
deficiencies and ensure access to high-qualitytceal populations in Brazil.

iii.  The referral system in Brazil must be reformedrtsuee women in labor
have access to proper healthcare facilities

To reduce maternal mortality, Brazil must ensum& thomen in labor have access to the
proper medical facilities and that these facilittes/e available space to care for women
referred there. The majority of women in laborBrazil are forced to seek refuge at
multiple hospitals before finding one willing toraid them®® This search for hospitals by
women in labor is such a common, well-known phenmmnein Brazil that it has been
labeled a “pilgrimage” in both academic reports #melmedid€® Women already in labor
travel from one hospital to another, seeking onéhvein open bed and of the proper
complexity level that is willing to admit her.

Although 90% of births in Brazil take place in pigbhospital$’ in practice women in
labor are not guaranteed access to a bed, evérgtorisk pregnancie® Most commonly
women have to go to multiple hospitals due to thntéd number of beds in metropolitan
areas, lack of staff in rural are¥sor because the hospital they go to is of the iewor
complexity level—women with low-risk pregnanciesekiag care in high-complexity
maternity hospitals, or women with high-risk pregcias seeking care in low-complexity
hospitals’’ One study found that 31.8% of black women, 28%voimen pardas and 18%
of white women in labor had to go to more than dmespital to receive care,
demonstrating the racial disparities in hospitahesgions for women in labor.
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One study of maternal deaths found that while 74%h@women who died needed to be in
an intensive care unit, 37% did not have accessé3” Another study found that 28% of
maternal deaths were women who needed to be treedféo facilities providing more
complex service® Women with high-risk pregnancies must have actessferrals for
proper care. The shortage of beds has also baadlito early release of women from the
hospital after giving birth, at times including wemwho are exhibiting signs of infection,
which in  turn  leads to  re-hospitalization or  matrn death’

Over the past decade, there have been a numbedefa initiatives regulating the referral
systems throughout Brazil, yet the statistics destrate that these measures have not
effectively ensured women access to the propetitfasi Under the 1998 Program to
Support the Implementation of State System of Refez Hospitals for the Care of High-
Risk Pregnancies, each state was required to havatewide reference system for high-
risk pregnancies. Under the 2001 and 2002 Opeatidorms for Health Care, states and
municipalities are to have a regulation centerglesil to ensure appropriate access to care,
a Central of Beds to monitor referrals, and a Cossion to Authorize Procedures of High
Complexity and Hospital Admissions to organize mefis. Under the 2008 Policy for the
Regulation of the SUS, each state is required tweha Regulatory Central for
Consultations and Exams and a Regulatory CentraHfwspital Admissions, and must
manage their bed occupancy to ensure access terphealth services. Under Portaria
1559 of 2008, states must have a regulatory comfgeilentify available beds. And
finally, since 2007 under Law 11.634/2007, everggmant woman has legally been
guaranteed a bed in a hospital, and the right &vipusly know and be linked to a
maternity where she will give birth. Although tHsw~ has been in force for over four
years, it was never implemented or enforced umildreation of Rede Cegonha, a program
that is just now in its initial stages of implemation®® This demonstrates that although
Brazil may have a number of laws regulating refsrrlnese laws lack implementation and
enforcement, which prevents them from being eféectiwhile the Rede Cegonha seeks to
improve referrals by linking women to a maternitiiete they will give birth, this fails to
recognize that it is not just one aspect of therraf system which is not functioning
properly; it is the referral system as a whole thatot providing proper access to necessary
healthcare services.

In the past, the Brazilian government has unsubtdbssattempted to ensure proper

referrals through the confluence of aforementiomegasures. In order to create an
effective, functioning referral system, much moseneeded than assigning women to a
healthcare facility, as that has legally been htrfgr four years and still is not in practice

fulfilled. It is of paramount importance that Bramevaluates and reforms the fragmented
and disjointed referral system. The referral systaust be more comprehensive and
should take into account the various regions’ digegeographical settings and populations’
access to transportation. The number of hospitiés$ @nd obstetric beds must be evaluated
and the government must commit to actually increpghe number of hospitals and

obstetric beds in order to equitably fulfill theenls of the population. It is unacceptable
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that women in labor are turned away at healthcacdities’ doors. The referral system
must be overhauled to guarantee women in laboradmitted to hospitals and receive
qualified birth assistance.

b. Brazil must provide adequate professional trainingfor health workers,
especially on women'’s reproductive health rights nicluding quality medical
treatment during pregnancy and delivery, as well astimely emergency
obstetric care and ensure adequate sanctions are momsed on health
professionals who violate women’s reproductive rigts

I. Brazil must implement a policy to address institnél gender-based
violence in the SUS

Institutional gender-based violence is a prevayentoverlooked problem in Brazil’s public
Unified Healthcare System (SUS), affecting accesguality of and effectiveness of health
services® The three recognized types of violence committed hiealth workers in
maternity care are neglect; verbal violence, inicigdough treatment, threats, scolding,
shouting, and intentional humiliation; and physigalence, including denial of pain-relief
when medically indicated.

A study investigating patients’ reflections on hitslzation in a hospital in the Northeast
of Brazil found that 83.6% of patients categorizbdir experience as “degrading” and
“humiliating.”®® Only 16.4% of the experiences in the hospital wenesidered “caring®
Patients reported being treated as “nothiffteind being stigmatized and ridiculed based on
their poverty leveld™*

A recent study found that 25% of women reported esdiorm of violence during
hospitalization for childbirth®* This violence was more common in public healttvises,
with 27% of women reporting violence, than in ptesaealth services, where 17% reported
violence!®® Women at the top of the reproductive social higrgr such as those who are
white, married and have a higher education, arellksly to experience such violenc¢&*
while Afrobrazilians and young women are particiylavulnerable to violence and
neglect'®

A nationwide policy should be implemented to adslr@sd prevent gender-based violence
in the SUS. This policy should be developed ifatmration with consumer protection and
women’s rights groups and should address the \arigpes of abuse within healthcare
systems. It should specifically address groups$ #ne particularly vulnerable to abuse
within the SUS, such as Afrobrazilians, young wopeard women in poverty, and protect
the human rights of all patients and provide meidmas for reporting and redressing abuse
within the SUS. This policy must be widely disseated among both services users and
providers, and training should be provided for Skuf8kers to achieve its implementation.

Researchers suggest that the eradication of abusegds patients should begin in medical
and nurse training. Attention should be given taast anthropology, communication, and
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human rights including reproductive and sexualtégff Health workers must be trained
to communicate genuinely with patients, which idgu'mutual agreement and decisions
on treatments, and a recognition that patientaitireately responsible for their own lives
and moral decisions’® The Ministry of Health should mandate that heairvice
providers receive training in these fields.

However, training is not enough to eradicate ing8thal violence in healthcare settings.
Working conditions need to be improved to providaffswith the time and privacy
necessary to properly attend to patients, and stafft have adequate service training, and
access to laboratory services, dugs, and treatfffeManagers must actively identify
abusive staff, and patient complaints should bestigated and immediately addres&¥d.
Mechanisms for reporting abuse must be well putditiand actively encourage patients to
complain—especially patients who are impoverishéiderate, or disempowered. It is
critical that Brazil provide training for medicaépsonnel and clearly publicize channels to
lodge complaints within the SUS.

ii. The National Guidelines on Humanized Abortion Qaest be implemented
and enforced

Unsafe abortion is the third greatest cause of mateleath in Brazil!° accounting for an
estimated 8.4% of maternal deathsAbortion is only legal in Brazil when it is the lgn
method to save a women'’s life or the pregnancyltefom a rape. Nonetheless, there are
an estimated 700,000 to one million illegal andafi@sabortions annually in Brazif
Unsafe abortions are often characterized by uregngonditions and unskilled medical
personnel, resulting in elevated rates of compboast and maternal mortality.
Exacerbating the dangers of clandestine abortisnillegality inhibits women suffering
from post-abortion complications from seeking mabicare, out of fear of stigmatization
and being criminalized?

In Brazil, women who seek hospital treatment follogva clandestine abortion report being
treating with hostility:** A recent survey found that 53% of women who regplir
hospitalization for an incomplete abortion or misiege reported some form of violence
from health providers, including being threatenedthwimprisonment, denial of
information, delay and neglect in assistance ambal@busé™

The National Guidelines on Humanized Abortion Cadelress the abuses suffered by
women seeking post-abortion care in Brazil. Thgs&lelines include information on
ethical and legal aspects of abortion, principliesazeptance and non-judgment that should
be followed, standards for clinical attention twelon care and post-abortion reproductive
planning. They emphasize the provision of suppoftérmation and counseling to women
receiving post-abortion care, including the impoca of respect, compassion and
sensitivity:*® They also include clinical information based oa thternational Federation
of Gynecology and the World Health Organizationmeadical aspects of treating unsafe

abortion complication’
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Despite the creation of these guidelines, they hawe been adequately publicized or
implemented, inhibiting their effectiveness. A R04tudy concluded that many health
professionals in Brazil are not even aware the ginds exist'® In order to ensure that

women suffering complications from clandestine &bas receive proper, adequate and
humane medical treatment, Brazil must effectiveiplement the National Guidelines for
Humanized Abortion Care. Measures must be impleetetd hold healthcare providers
accountable for failing to abide by the guideliresl for mistreating women seeking post
abortion care, no matter if the mistreatment mausfétself in the form of neglect, verbal

abuse or physical violence. When women suffer abats the hands of healthcare
professionals, it deters them from seeking immediagatment for medical complications,
such as those resulting from unsafe abortion ansetlvhich may result in maternal death.

iii. Federal Law 11.108 must be implemented and sarsctioust be created
and enforced for health service providers’ failue abide by the law’s
provisions

In 2005, the Brazilian government passed Federal 14.108, establishing that all health
service providers must permit women to have a comopapresent during labor, delivery
and the immediate postpartum perfdt Although the original text of the law included
penalties for noncompliance, the final text thassvpassed did not include any concrete
sanctions for health service providers who prevemnen from exercising this right. Since
1985, the WHO has recommended that governmentsugieg women the right to have a
companion during labor. The identified benefitslude increasing women’s feelings of
self-confidence and control during labor; less negdnedication and analgesia; decrease
in the number of cesarean sections; lower levelpaifh, panic and exhaustion; and an
increased feeling of satisfactioff. Studies indicate that only 16.2% of women in Brazi
exercise the right to a companion during laborjveéey and the postpartum period. Of
these women, the percentage is markedly lower enpiliblic sector as compared to the
private sector, with only 9.5% of women using S#8vEes and 34.6% of women using
private service$?!

Given that this is already a law and that the b&nef enforcing this law greatly enhance
the birthing experience, it is of paramount impocdathat the Brazilian government better
publicizes this law and enforces noncompliance &glthcare providers. By ensuring the
right to have a companion present, women can fesl the birthing process is more
humanized, less painful and more respectful ofrthights. The government should
institute a campaign to encourage women to exertige right and provide specific
sanctions for healthcare providers who prevent wofr@m exercising this right.

c. Brazil must ensure access to effective remedies otases where women’s
reproductive health rights have been violated and resure adequate
sanctions are imposed on health professionals whoiolate women’s
reproductive rights by reforming and strengthening accountability
mechanisms
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In order to improve maternal healthcare in Brat#il,is critical that accountability
mechanisms be improved in order to hold medicalggsionals responsible for the failure
to provide appropriate and adequate healthcarenesd. Furthermore, Brazil must ensure
that its entire population, as opposed to justefite, has access to justice for violations of
their reproductive rights.

I. The Federal and Regional Medical Councils must &f®rmed to enhance
accountability for ethical violations
Doctors in Brazil are regulated through the Fedatatlical Councit?® (CFM), which is
responsible for promulgating the Medical Ethics €odnhich contains the ethical rules
regulating doctor$® and which doctors are legally required to abide Bggional Medical
Councils®* (CRMs) enforce the Medical Ethics Code throughringa that determine
whether ethical violations have occurréd.

Although these hearings are designed to hold megoafessionals accountable for
wrongdoings, regional and federal medical counasls/ rarely suspend or revoke medical
licenses, and the issuance of confidential warnirgsensures is much more commgh.
In 2005, there were 344 disciplinary actions agaphg/sicians in Brazil, as compared to
over 6,000 in the United States and over 500 in stete of New York along’
Furthermore, of these 344 cases, only 8 resultedicense suspension, and only 2 resulted
in a license revocatiolf® License revocation is generally reserved for dscizho prove to
be particularly incompetent, such as “those wheaeagpdly commit serious ethical and/or
legal violations, particularly where their conduesults in the death of a patient” These
councils have also been criticized for failing @manister sanctions that correlate to the
gravity of the charged violatiorl’ Studies on the proceedings in different CRMs iifient
gynecology and obstetrics among the specialtieg ofte involved'*!

Federal and Regional Medical Councils must be neéal to ensure that they more strongly
enforce the ethical guidelines associated withpitaetice of medicine. Reforms must be
made to enhance their accountability and make thenals answerable to the public,

especially in instances when the ethical guidelipesaining to maternal mortality are not
being adequately enforced.

ii. The judiciary’s role in remediating violations dfe right to health must be
expanded

Access to justice remains very difficult and codty a significant portion of the Brazilian
population, making them unable to have violatiohsheir rights adjudicated. When it is
possible to access judicial institutions, the papah is faced with lengthy, partial and
uncertain judicial proceedings, which are not cani to redressing rights violatiofis.
Groups that are marginalized and discriminated regadften have to endure further
discrimination when seeking access to justicegims of both finding lawyers to represent
them and in gaining access to the cotitts.
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The Ministério Publico (MP) is responsible for dedeng the rights of individuals and
society from infringements at the hands of the goweent or individual$** State and
federal MPs have the ability to play an active riolehe control of public policies and the
judicialization of women'’s rights violations. Hower, such initiatives are still isolated in
Brazil. Thus, the Ministry of Health, the Secredaof Policies for Women and the National
Health Council should work in conjunction with thEnistério Publico to create a common
action plan to monitor and enforce state and mpalcpolicies for women’s health,
including issues related to preventable maternatatity and morbidity.

Similar to the Ministério Publico, the Defensoriabiica is an autonomous and permanent
institution that is essential to the administratwhjustice. It provides legal advice and
advocacy for people who do not have material ressuto bear such expens®s.Its main
objective is to expand access to justice, reduttinginequities of the system through
lawsuits, rights education and various extra-juaieictivities in order to ensure the rights
of socially vulnerable populations. In Brazil theage approximately 4,515 Defensoria
Pdblicas, amounting to only one advocate for e\B%y)00 people when considering the
target population to be those ages 10 years aner woith incomes up to 3 minimum
wages:*® Defensoria Publicas operate in only 42% of alurdes® and their
distribution is not homogeneous: there are propoally fewer defendersin places
and regions that, in theory, are in greater needefensoria Publica servicEs. The
Defensoria Publica should be installed in locatithvag have lower human development
index, as it indicates that these populationslmehes most in need of its servic€sThe
Ministry of Health, in collaboration with the Setadat of Policies for Women, should
promote awareness-raising seminars to train theeri3efia Publica on issues related to
women's health, including intervention strategeeseduce maternal mortality.

M. Brazil's most recently enacted measure to address aternal health care
violates the rights to rights to privacy, confideniality and informed consent, as
recognized under the right to health, and the rightto nondiscrimination
(articles 12 & 2)

Despite CEDAW's explicit protections of the riglat $afe and healthy pregnancy and the
Committee’s interpretive guidance, reinforced Isyri#cent decision iAlyne v. Brazil the
Brazilian government has repeatedly failed to pmpteespect and fulfill this right, in
violation of its international obligations. The RBigan government recently demonstrated
its unwillingness to embrace the human rights fraoré in addressing maternal mortality
with the passage of Provisional Measure 557 (MP).587This measure is extremely
regressive, stripping women of their decision-mglegapacity, subjecting pregnant women
to involuntary and excessive government reguladod intrusion, depriving women of
confidentiality in their receipt of medical careydadepicting the unborn child as the focus
of maternal health instead of the woman.

On December 26, 2011, the Brazilian Ministry of Heaenacted MP 557, entitled the
National System for Registration, Surveillance dMuahitoring of Pregnant and Postpartum
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Women for the Prevention of Maternal Mortalitygtitui o Sistema Nacional de Cadastro,
Vigilancia e Acompanhamento da Gestante e Puérpara Prevencdo da Mortalidade
Materng, which creates a national database of pregnamtenaimed to monitor their prenatal
care. MP557 also provides a stipend for transpontéd health facilities for prenatal care, but
before it was recently amended by Portaria 68, woheed to consent to their confidential
medical information being publicly accessible imerto receive this stipend. Despite the
measure’s title, by requiring mandatory registmativithout consent and by granting
prenatal rights, its effect is to violate womenights to autonomy and privacy by
mandating the registration of all pregnant womed Bnposing involuntary government
monitoring on women during pregnancy. While that&tparty claims that this measure is
intended to prevent and reduce maternal mortalitfails to take into account various
components of the right to health, such as thetsigh privacy, confidentiality and
informed consent. Furthermore, a close examinatiothe law demonstrates that it does
not address any of the systemic issues that haem identified as contributing to the high
maternal mortality rates in Brazil and directly tmwenes CEDAW recommendations in
the case oAlyne v. Brazil

Furthermore, it is critical that during the proce$smplementingAlyne v. Brazil the State
party acts in consultation with the various Minest civil society organizations, and public
health experts. Provisional measures are a legislébol that the President may to pass
laws without Congressional approval in order torads urgent issues. Once the law has
already been enacted, as is the case with MP &8&h, €ongress can debate and decide
whether to approve the law. Provisional Measurg W@s passed by the executive branch
on December 26, 2011, while Congress was out cfi@gsand extreme frustration has
been expressed by a number of women'’s rights atk®e@and members of the government
that the process failed to take into account theirious perspectiveéd! While it is
commendable that the executive branch is graspirgutgency of addressing maternal
mortality, the creation of laws to reduce matemaltality must be an open and democratic
process that includes discussions from the varlimstries, civil society organizations,
and public health experts in order to ensure thes¢ measures are thorough, thoughtful
and effective.

I. The creation of the national database of pregnantmen violates the right to
health and nondiscrimination (Articles 12 & 2)

MP 557 institutes a national database of pregnaminewm, and obligates healthcare
providers to universally register pregnant patiéntthis databas¥? Health facilities are
obligated to establish committees to monitor thealase:** which are responsible for
registering pregnant patients in the computeriza@tthse, including confidential medical
information such as their health assessments, usdiagnoses, and treatment pl&figihe
measure does not include an obligation to infortrepes about the registry, nor to receive
patients’ informed consent to registration. Furtlitemandates “universal” registration and
does not include a mechanism for patients to opbbregistration in the national database.
The law does not address issues of confidentiaddy the protection of patients’ privacy.
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The national registry of pregnant women violatesrights to privacy and to confidentiality
in healthcare settings. The right to confidertyailn medical treatment is well established
in international human rights law, and is recogdizeithin the right to health in
CEDAW.'* While State parties are obligated to “ensure wdsgght to safe motherhood
and emergency obstetric services and... to allocatieetse services the maximum extent of
available resources these services must “be consistent with the hurigguts of women,
including the rights to autonomy, privacy, confitelity, informed consent and choic&*

By forcing pregnant women to join a national ragisthe State is violating women'’s rights
to “autonomy, privacy, confidentiality, informed rment and choice®® as recognized
under the right to health in CEDAW. MP 557 violat@emen’s rights to privacy and
confidentiality, as their confidential medical inmfieation, such as their status as pregnant
and their health assessments, various diagnosésyeatment plan§? become part of a
national registry. Furthermore, the law fails t@kcitly inform women seeking medical
care that they will become part of this registryl atbes not seek their permission to be
registered in the database, in violation of thigints to informed consent and choice.

The registration requirement also violates Artizlef CEDAW, which obligates States to
immediately take action to eradicate all forms &fcdmination against women®° State
parties must “take all appropriate measures toieéite discrimination against women in
the field of health care®™ The Committee has repeatedly condemned Stateiqamct
compelling women to receive particular medical pdires or medical test¥ In this
instance, women, as the only sex that can becoegnant, are the only ones compelled to
become part of the registry, in violation of thghti to nondiscrimination. The registry
inherently treats women differently from men, utjysdepriving them of various
components of the right to health and thereforelatés women’s rights to
nondiscrimination and equality.

There is also a serious risk that the nationaktegbf pregnant women could be utilized as
a mechanism to monitor for clandestine terminatimingregnancies. As all women whose
pregnancies are confirmed by doctors are obligetdzsecome part of this registry, there is
the potential that the pregnancy could be monitdngdhe government in order to ensure
that it is not terminated. This may result in graxolations of the right to privacy, and
may also erode the relationship of trust and cemfidlity between doctors and patients.
General Comment 24 recognizes that lack of confidity in the medical field has a
disproportionate impact on women, noting that “whéck of respect for the confidentiality
of patients will affect both men and women, it nister women from seeking advice and
treatment and thereby adversely affect their heaftth well-being.*>® In the context of
unwanted pregnancies, MP 557 has a direct, negatpact on the relationship of trust and
confidentiality between women and their doctors.

The registry of pregnant women may also cause wowilem are potentially facing an

unwanted pregnancy to become unwilling to seek oadattention to confirm their
pregnancy, for fear of being placed on the regis&kg a result, women may wait until their
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pregnancy progresses further, to verify without iw@&dassistance that they are pregnant
before seeking a clandestine abortion, therebyimjathemselves at greater risk by
delaying the abortion. As the Committee has preaslipmoted, high numbers of unsafe,
illegal abortions contribute to high rates of magrmortality and morbidity in Brazif*
and they result in 215,000 hospital admissions eaer>> MP 557 does not take any
positive measures to address the negative heddttt®bf clandestine abortions; instead, it
instills in women a fear of seeking medical advideunwanted pregnancies, encouraging
both delays seeking medical treatment or the datisot to seek medical care at all.

ii. The creation of rights in the unborn violates thghts to health and
nondiscrimination (Articles 12 &2)

MP 557 states that “Public and private health sesviare required to ensure pregnant
women and the unborn the right to safe and humagatal, labor, birth and postpartum
care.™® This creates a right in the unborn to health sareices during the prenatal period,
birth, and after birth. The Brazilian Constitutidnes not recognize life as beginning prior
to birth, and therefore does not recognize the umhse rights-holders. In 2008, an attempt
to grants rights in embryos was rejected by ther&up Court $upremo Tribunal
Federa), which determined that pre-implantation embryos aot people in the sense
referred to in the Constitutioni! In a recent interview, Fausto Pereira dos Sasscial
adviser to the Minister of Health, was unable tblmly explain the logic behind adding
this language, the process for its incorporatiotherlegal repercussions it may havé.In
the context of a conservative movement attemptimgnégatively influence policies
affecting women’s reproductive health and freedamBirazil, this language and its
undemocratic inclusion is cause for very seriousem.

Within the human rights framework, pregnant womentae holders of rights, and are not
simply repositories for incubating children. The n@uittee has made clear that the
principles of nondiscrimination and equality reguithat States prioritize the rights of
women over the rights of the unborn. In the cdde®©. v. Perythe Committee expressed
serious concern that the interests of the fetu waoritized over the life and health of the
pregnant womarr® By attempting to institute rights in the unborme t Brazilian
government is inherently diluting women’s rights aatonomy, privacy, and to make
decision about their bodies and healthcare.

iii. Before its recent amendment by the Ministry of HedWP 557 further violated
the rights to privacy and confidentiality by makipgegnant women’s medical
information publicly accessible

Under MP 557, pregnant women are granted up to05B€hals as part of the registry in
order to pay for transportation costs associateh thieir medical car®’ As the measure
was initially passed, the amount of these benefitd the names of their recipients were
designated as being public information, withoutrieions as to who could access th&m,
and to be disclosed through “publicly accessibéetebnic media,;®* presumably meaning
that it will be available on the internet. The s did not require that healthcare service
providers receive benefit recipients’ informed aamtsto their names being published, nor
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did it include any a mechanism for women receiving benefits to prevent their names
from being published. It was not until Portaria@&s passed by the Ministry of Health on
January 11, 2012 that this provision was changedrder comply with Article 5 of the
Federal Constitution, which guarantees the righptiwacy; Article 216 of the Federal
Constitution, which states that the processing efsgnal information should respect
privacy; Law No. 8.159, which regulates accessnformation; and Decree No. 4553,
which protects data, information and documents ainirtg sensitive data or information
whose disclosure would put in jeopardy the rightsgey, private life, and honor. Based
on these changes, the private information of woneeeiving a stipend for transportation
will no longer be publicly accessible information.

MP 557 is a harmful and intrusive measure thatates the rights to confidentiality,
privacy, informed consent and dignity as recogniaader the right to health. It has the
potential to erode trust within doctor-patient tiglaships, and may have the perverse effect
of causing women to delay or avoid seeking medattdntion. Furthermore, it does not
address any of the issues causing maternal deatBsazil, and does not in any way
advance women'’s reproductive rights of health. Wige the Committee to condemn this
recent measure and to encourage the State pagtatd progressive legislation that fulfills
the guarantees of women’s human rights.

V. Questions

In light of the information provided above, we hogat this Committee will consider
addressing the following questions to the goverrtroéBrazil:
1. What steps has the State party taken to provideaeddymother and daughter with
the appropriate material and moral reparations?

2. What steps has the State party taken to bettererise right to safe motherhood?
What steps is the State party planning to ensuravaimen access to quality
maternal healthcare and emergency obstetric care?

3. Has the State party further implemented the Nalidtact for the Reduction of
Maternal Mortality? Does the State plan to adopasgures in such direction?

4. Has the State party established additional matenoatality committees where they
do not yet exist? If not, is the State party plagrto do so?

5. Has the State party taken any steps to improveegsainal training for health
workers on women’s reproductive rights, quality mat treatment during
pregnancy and delivery and timely emergency obstetire?

6. Has the State party taken measures to ensure rilratephealth facilities comply
with relevant national and international standamdseproductive health?
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7.

V.

Is Brazil taking any steps to ensure women havesacto effective remedies when
their reproductive rights have been violated?

Has the State party planned to create a progrgmmotade training for the judiciary
and law enforcement personnel on remediating vaiatof women’s reproductive
rights?

Is Brazil taking any steps to ensure adequate isasciare imposed on health
professionals who violate women’s reproductive t3gh

Recommendations for the State

In light of the information provided above, we hoghat this Committee will consider
making Brazil the following recommendations:

1.

Urge the State party to provide measures of reparab Alyne’s mother and
daughter taking into consideration the internatiomaman rights standards that
determine integral reparations should encompassalmonaterial as well as
symbolic measures.

Urge the State party to implement the Committee¢c®mmendations in th&lyne v.
Brazil decision through a participatory procedure whetakeholders such as
relevant Ministries, civil society organizationsidaexperts in public health are
allowed to be part of the process and using a siphsed approach to maternal
healthcare.

Urge Brazil to create a system to monitor the duatif maternal healthcare,
instating medical protocols for common causes diemal death, and remediating
the fragmented referral system in order to imprdiae quality of maternal
healthcare.

Urge Brazil to create and enforce a policy to asslrgender-based violence in the
Unified Health System, by enforcing the National id&lines on Humanized
Abortion Care, and by implementing and enforcingdfal Law 11.108 in order to
ensure the right to safe motherhood and provideguste training for health
workers.

Urge Brazil to improve accountability in the healihe sector by reforming the
Federal and Regional Medical Councils and by enhgnthe judiciary’s role in
remediating reproductive rights violations througle expansion of the Minsterio
Publico and Defensoria Publica.

There remains a significant gap between the righdtected in the CEDAW and the reality
of maternal mortality and maternal healthcare iaZ8r We applaud the Committee for its
commitment to the right to safe and healthy preggand childbirth, and in particular its
groundbreaking decision in the case Afyne v. Brazil The strong Concluding
Observations and recommendations the Committeeskasd to governments in the past
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which stress the need to enact, implement, and toropolicies geared toward ensuring
women safe and healthy pregnancies and childbivhrece women'’s rights worldwide.

We hope this information is useful during the Comtea’'s review of Brazil's report. In

case any questions in regard to this letter shaukk, or if the Committee would like
further information, please do not hesitate to aohthe undersigned.

Sincerely,

Monica Arango Olaya Katherine Mayall

Regional Director for Latin America Legal Felldar Latin America
and the Caribbean and the Caribbean

Center for Reproductive Rights Center for Repotide Rights
Cra. 6 No. 26b-85, Piso 9 Cra. 6 No. 26b-850 i
Edificio Sociedad Colombiana Edificio Sociedaalombiana
de Arquitectos de Arquitectos

Bogota, Colombia Bogota, Colombia
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