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The extreme, suffocating heat in Texas prisons that has claimed the lives of at least four-
teen inmates since 2007 does not seem to have an end in sight as both Texas and the Unit-
ed States federal government have failed to take action. Since the publication of its report
“Deadly Heat In Texas Prisons”! in April 2014, the Human Rights Clinic at the University of Texas
School of Law (“Clinic”) visited Texas Department of Criminal Justice (“TDCJ") prison facilities
and conducted interviews with inmates and inmates’ spouses. Its findings support those of the
April report regarding the TDCJ's failure to implement preventative and reactive heat reduc-
tion measures. This report highlights the Clinic’'s new discoveries regarding extreme heat con-
ditions in TDCJ facilities, the treatment of heat-sensitive individuals, and the failed grievance
system employed by the TDCJ. This report also assess the extreme heat issue within its interna-
tional context, and sets forth additional recommendations regarding action the TDCJ, Texas,
and the United States federal government must take in order to remedy the conditions within
its prisons.

Inmates and guards at TDCJ prisons are regularly subjected to extremely high tempera-
tures and humidity levels resulting from Texas summertime conditions and the lack of air con-
ditioning and adequate ventilation in TDCJ facilities. The Clinic has uncovered evidence that
the TDCJ is well aware of the extreme heat issues in its prisons, but refuses to act on this aware-
ness and take appropriate measures to protect its inmates and guards. Remedial measures
which the TDCJ has taken or proposed to address heat risks are either ignored or improperly
implemented—and regardless remain inadequate to sufficiently address the issue.

The TDCJ also fails to provide effective medical care for its inmates. Many inmates are
particularly susceptible to heat injury due to prior medical conditions, certain medications, or
old age. The TDCJ neither monitors these inmates nor provides them with adequate living con-
ditions to prevent suffering and death during the summer months. Indeed, all fourteen inmates
who have died since 2007 under the care of the TDCJ suffered from pre-existing medical con-
ditions exacerbated by the heat, and thirteen suffered from medical conditions necessitating
medication that heightened their sensitivity to heat.? Five of the deceased spent less than a
single week in custody before succumbing to the dangerously high temperatures in Texas fa-
cilities.® Allinmates whose body temperatures were measured at their time of death had body
temperatures between 105°F and 109°F (40.6°C and 42.8°C).* Even where the TDCJ has issued
specific standards to protect heat-sensitive inmates, such as in work or recreation areas, the
TDCJ fails to actually implement these standards.

1 The report is available at: hitps://www.utexas.edu/law/clinics/humanrights/docs/HRC_EH_Re-
port_4-7-14_FINAL.pdf.

2 The University of Texas School of Law Human Rights Clinic, DeabLy Heart IN Texas Prisons [hereinafter DeabLy
Heat]10, 12 (2014).

3 Id. at 13.
4 Id. at 21.




These failures are not limited solely to the care provided to heat-sensitive individuals—
rather, the TDCJ's healthcare system fails even healthy inmates. Inmates report that access to
the clinic is difficult, and that their requests to visit the clinic are frequently ignored by guards.
When treatment is given, it is often slow and ineffective. Obtaining TDCJ healthcare is also pro-
hibitively expensive for many inmates, who may avoid receiving medical freatment to save
money. Accordingly, the health of everyone is affected.

The TDCJ's grievance procedures are unresponsive to complaints of inhumane living
conditions and suffering from extreme heat. The lack of effective grievance procedures, along
with both the threat of and actual retaliation, leads many inmates to avoid filing any grievanc-
es whatsoever. Those who do file grievances are discouraged by boiler-plate responses that
rarely recognize the existence of inhumane tfreatment and seldom provide a remedy. In some
circumstances, inmates who file grievances experience retaliation by TDCJ staff. Retaliation
typically includes the confiscation or damage of personal property and restricted access to
areas with slightly more ventilation or cooling equipment.

The TDCJ and the state of Texas have turned a blind eye to these issues and thus stand
in clear defiance of constitutional and human rights standards. To make matters worse, the
conditions detailed in this report violate numerous international standards that are binding on
the United States. Thus, although the United States federal government is aware of the inhu-
mane treatment of inmates in Texas prisons, is internationally accountable for the suffering of
TDCJ inmates, and has an international duty to protect inmates’ rights affected by extreme
heat issues, it has failed to do so.

In particular, the ongoing suffering of the TDCJ's inmate population and the deaths that
have verifiably resulted from heat-related illnesses are clear violations of inmates’ international
right to not be subjected to cruel, inhuman, or degrading treatment. The TDCJ’'s demonstrated
lack of care for its over 150,000 inmates’ medical needs also violates numerous domestic and
international standards, most notably the human right to health, and further demonstrates the
United States’s violation of international standards protecting inmates’ rights.

The current state of the TDCJ's grievance procedures similarly does not comply with nu-
merous international standards, all of which require a prompt, impartial, and effective remedy
for the inhumane treatment of prisoners. Without immediate reforms, coupled with monitoring
of the procedures and retaliation; the unresponsive, discouraging, and frustrating TDCJ griev-
ance procedures will confinue to violate these standards.

However, pleas from inmates, infernational human rights bodies including the Inter-Amer-
ican Commission on Human Rights and the United Nations Committee Against Torture, and civil
society have not received any substantive response. This neglects the federal government’s
historical role of monitoring prison conditions and developing prison standards in partnership
with the states. This is a responsibility the federal government has taken up to great effect in
Texas history, leading to significant reforms in the past. It is also a role the federal government
currently plays in other states, most notably Louisiana. Indeed, this is the very purpose of the
Special Litigation Section of the Department of Justice Civil Rights Division.



The Human Rights Clinic at the University of Texas School of Law published its first report,
“Deadly Heat in Texas Prisons,”> on conditions in Texas Department of Criminal Justice (“TDCJ")
prisons eight months ago. Despite the Clinic’s report, ongoing domestic litigation related to
extreme heat conditions, and documented international concern, the TDCJ continues to
violate the human and constitutional rights of its inmates and guards by exposing them to
unhealthy and deadly living and working conditions.

As the first report explained, at least fourteen TDCJ inmates have died from extreme
temperatures since 2007 and many of them had preexisting health conditions or were taking
medications that increased their sensitivity to heat. Following these deaths, the TDCJ did not
provide any properly cooled living areas for currently incarcerated or incoming inmates. The
heat-relieving measures that the TDCJ has implemented are similarly inadequate. The Centers
for Disease Control (“CDC") has stated that fans such as those installed and sold to inmates
by the TDCJ are ineffective at preventing heat-related injuries in heat conditions as extreme
as those present in Texas. Despite these findings, air conditioning is largely unavailable for
the general inmate population, many of whom are serving time for non-violent offenses.
Meanwhile, the TDCJ spends money on air conditioning for its warden offices and for its
armories. Additionally, the TDCJ does not observe any maximum temperature policies for its
inmate population, in stark contrast to the Texas Commission on Jail Standards and many
other state prison standards across the United States. Indeed, the Texas Commission on Jail
Standards originally issued its mandate requiring air conditioning in county jails in 1978, at least
a decade before most TDCJ prisons had even been built,* meaning that heat-trapping TDCJ
prison units were being built concurrently with air conditioned county jails within the state.”

The Clinic found that the TDCJ was aware of the problem, chose not to adequately
address it, and stood in clear defiance of established human or constitutional standards.
Furthermore, when the issue was presented to the Inter-American Commission on Human
Rights last October,? the TDCJ refused to discuss its conscious decision to deny prisoners basic
protections. The conditions in TDCJ facilities violate many international human rights standards
such as the right to health, life, physical integrity and dignity of detainees, as well as the duty
to prevent and guarantee freedom from inhuman or degrading treatment of its inmates.
The conditions further violate the constitutional rights of the inmates. The United States Court
of Appeals for the Fifth Circuit has recognized repeatedly that extreme heat in prisons can

5 The report is available at: hitps://www.utexas.edu/law/clinics/humanrights/docs/HRC_EH_
Report_4-7-14_FINAL.pdf.

6 Over 85 TDCJ prisons were built in the 1980s and 1990s. see Texas Department of Criminal Justice: Unit
Directory, available at http://tdcj.state.tx.us/unit_directory/ (last visited Feb. 8, 2015).

7 Because Texas statute mandates that county jails keep temperatures between 65 and 85 degrees in-
side, they all have air conditioning. The state system has no such requirement.

8 Infer-Am. Comm’'n H.R., Thematic Hearing on Persons Deprived of their Liberty (Oct. 27, 2014), https://

www.youtube.com/watch2v=sJAtoqBb30A.




constitute a violation of inmates’ Eighth Amendment rights.’

The Clinic made multiple recommendations to the TDCJ, none of which have been

followed. We reiterate those recommendations here:

1. The TDCJ should immediately codify and implement preventative policy measures

for the summer months to prevent exposing inmates to extreme heat conditions and,
particularly, to prevent heat-related suffering and death. Permanent and adequate
measures should, at the least, include installation of air conditioning units to keep
temperatures in inmate housing areas below 85°F. The Clinic also recommends the
following immediate measures be taken:

a. Immediate screening of all new inmates for health conditions or medications that
could make them more susceptible to heat-related iliness;

b. Immediate movement of heat-sensitive new inmates to housing areas that do
not have temperatures exceeding 85°F;

c. If areas at a safe temperature are not yet available, continuous monitoring of
heat-sensitive new inmates should begin immediately after screening;

d. Frequent monitoring of all inmates housed in non-air conditioned units when
temperatures in inmate housing areas exceed 85°F;

e. Provision of constant inmate access to cool liquids and ice in the summer months;
and

f. Uniform documentation of these practices, including number of inmates classified

as susceptible to heat-related illiness and quantity of cool liquids provided per inmate.

. In the long term, either by promulgation of new TDCJ policy or by amendment of

the Texas Administrative Code, a maximum temperature standard should be set for
all TDCJ facilities. This standard should mirror the standards promulgated by the Texas
Commission on Jail Standards and the standards TDCJ currently has in place for the
prison workplace. Specifically, the standard should follow widespread precedent and
adopt a maximum temperature standard of 85°F throughout its facilities, including in
prison cells and inmate housing areas.

. The TDCJ Board and Texas Legislature should approve funding as necessary for

installation of permanent air conditioning at TDCJ prison facilities, as needed, to ensure
temperatures do not exceed 85°F.

This follow-up report expands on the findings of the Clinic’s first report, examining new

facts and information, and addressing new issues relevant to heat conditions in TDCJ prisons.
Since the publication of its last report, the Clinic visited TDCJ prison facilities and conducted
interviews with inmates and inmates’ spouses. This new research supports the April report’s
findings regarding the TDCJ’s failure to implement preventative and reactive heat reduction
measures. This report highlights the Clinic's new discoveries regarding the freatment of

9

Blackmon v. Garza, 484 Fed. Appx. 866 (5th Cir. 2012); Valigura v. Mendoza, 265 F. Appx. 232, 236

(5th Cir. 2008); Ball v. LeBlanc, 3:13-cv-13-00368-BAJ-SCR 97 (M.D. La. 2013), (most recently, the Middle District
of Louisiana issued a decision in 2013 condemning the extreme heat conditions in a Louisiana prison facility
similar fo those conditions present in TDCJ facilities as a violation of the Constitution. There is therefore clear
precedent for denouncing the hot conditions in TDCJ facilities as violating the guarantees and rights of
inmates under the Eighth Amendment).



heat-sensitive individuals, details the failed grievance system employed by the TDCJ, and
sets the exireme heat issue in an international context. The report concludes with further
recommendations as to what action the TDCJ must take to bring a stop to the inhumane
condifions in ifs prisons.

The TDCJ has failed to respect the basic human and constitutional rights of the inmates in
its care. The extireme heat conditions are exacerbated by the failure of both the medical and
grievance systems. Remedial measures meant to alleviate the frauma are unable to protect
inmates. It is imperative that the TDCJ, the Texas legislature, the U.S. government, and the
public take action to bring a stop to the inhumane punishment and deaths currently occurring
in TDCJ prisons.

A. Inmates Have No Repreive

The temperatures that inmates in TDCJ facilities are forced to endure are suffocating.
The city of Houston and its surrounding areas, where many TDCJ prison units are located,
experience an average high of 95°F and temperatures of 90°F can last for up to 27 days at
a fime during the month of August.'® These high temperatures have a direct correlation to
internal prison temperatures, especially because many of the prisons in Texas were constructed
using materials such as brick, metal, and glass, which conduct and retain heat."" This results
in consistently higher temperatures and a higher heat index (a combination of temperature
and relative humidity) in these facilities than facilities made of concrete.? These conditions will
only worsen in the future: the average temperature has consistently risen over the past three
decades, and a federal report predicts that it will continue to do so."

The National Weather Service (“NWS”) recognizes the danger of heat-related injury,
calling excessive heat "one of the leading weather-related killer[s] in the United States,
resulting in hundreds of fatalities each year.' Although high temperatures alone can make for
a dangerous situation, the combination of high temperatures and high humidity levels sharply
increases the likelihood of heat-related injury. Thus, even at relatively low summer temperatures,
the chances of heat-related injury rise to dangerous levels as humidity increases. An NWS chart
(See Figure 1, below) identifies the risks of heat-related injury in different climates, showing

10 Liz Osborn, Houston Weather in August, Current ResuLts, http://www.currentresults.com/Weather/Texas/
Places/houston-weather-in-august.php (last visited Feb. 8, 2015).

11 Scott Henson, Lack of AC Chilling for TDCJ Staffing Efforts, GRITS FOR BREAKFAST (July 6, 2009), http://grits-
forbreakfast.blogspot.com/2009/07 /lack-of-ac-chilling-for-tdcj-staffing.html.

12 Nalbone, Joseph Torey, Evaluation of Building and Occupant Response to Temperature and Humidity:
Non-Traditional Heat Stress Considerations A Comparison of Different Construction Types Used by the Texas De-
partment of Criminal Justice, http://repository.tamu.edu/bitstream/handle/1969.1/1504/etd-tamu-2004C-ITDE-
Nalbone.pdf2sequence=1&isAllowed=y (last visited Feb. 8, 2015).

13 Randy Lee Loftis, Worse Global Warming Affects Ahead for Texas, Federal Report Says, DaLLas MORNING
News (May 6, 2014), hitp://www.dallasnews.com/news/state/headlines/20140506-worse-global-warming-effects-
ahead-for-texas-federal-report-says.ece.

14 Heat: A Major Killer, NAT'L WEATHER SERV. OFFICE OF CLIMATE, WATER, AND WEATHER SERV.S [hereinafter
NWS] (Jan. 14, 2014), http://www.nws.noaa.gov/os/heat/index.shtml (last visited Feb. 5, 2015).




a sharp increase in the likelihood of heat-related injury when high humidity coincides with
high temperatures. Despite these risks, the TDCJ has recorded prison internal heat indices that
fall squarely in the “extreme danger” category identified by the NWS.'> As shown in Figure 2
below, heat indices meeting or exceeding 103°F can lead to dangerous heat disorders when
a person has prolonged exposure and/or physical activity in the heat.

NWS Heat Index Temperature (°F)
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FIGURE 1: NWS Heat Index Chart'

Inmate Freddie Fountain recalled an officer getting a reading of 137°F from a laser
thermometer he was pointing at Fountain’s cell at only 1:45 in the afternoon.!” The cell will
not start to cool off until around 11pm, until which point the heat makes it impossible to fall
asleep. Between the schedule inmates must adhere to and the debilitating heat during the
day and night, inmates are left with two to three hours of sleep.'® In some units, many inmates
spend the majority of their fime inside five by nine foot cells with another prisoner. The small
areas, coupled with the extreme temperatures and little to no ventilation, are, as one inmate
put it, “basically cooking [the inmates].”"” Another prisoner told his wife that the heat felt so
bad that he wanted to die.? Often the inmates’ only recourse is to strip down and lay on the
ground with a wet towel over them, in front of their personal fan.?' Sweating does not help
in this situation because the high humidity prevents sweat from evaporating, meaning the
inmates do not get any of the cooling benefits from it. This is especially problematic because
“Ih]eatstroke occurs . . . rapidly . .. if heat loss by evaporation cannot occur.”?

At mealtime, the chow halls are packed beyond capacity. Like most areas in TDCJ
10 prisons, chow halls are not air conditioned and are typically unventilated. The heat and
humidity generated by steam pots, heat lamps, and hundreds of inmates’ bodies create an
environment so overwhelming that some inmates decline meals to avoid the hall.2? Others
skip meals to avoid being sick upon returning to the exireme heat in their cells.?* Inmates

15 Figure 2.

16 NWS, supra note 14.

17 Interview with Freddie Fountain, Inmate, TDCJ Coffield Unit, in Tennessee Colony, Tex. (Oct. 10, 2014).
18 Interview with John Galbraith, Inmate, TDCJ Estelle Unit, in Huntsville, Tex. (Oct. 9, 2014).

19 Interview with Keith “Malik” Washington, Inmate, TDCJ Ramsay | Unit, in Rosharon, Tex. (Oct. 9, 2014).
20 Interview with Jesse Hanebuth, Inmate, TDCJ Jim Ferguson Unit, in Midway, Tex. (Oct. 9, 2014).

21 Id.

22 Claude A. Piantadosi, THE BIOLOGY OF HUMAN SURVIVAL: LIFE AND DEATH IN EXTREME ENVIRON-
MENTS (Oxford University Press 2003).

23 Interview with Keith “Malik” Washington, Inmate, TDCJ Ramsay | Unit, in Rosharon, Tex. (Oct. 9, 2014).
24 Id.




who cannot afford alternate food from commissary, however, have no choice but to subject
themselves to the conditions in the halls.?® Keith “Malik” Washington, a prisoner at Ramsay |
Unit, recalled one occasion in which inmates were “packed in [the chow hall] with all kinds
of different individuals, old men, young men, . . . mental health patients,” begging to be let
out because the heat and humidity levels were so extreme.? Washington said, that when the
Senior Warden was called in, her response was to tell the inmates, “shut the f*** up before | gas
all of you."?#

The TDCJ has many other practices that similarly exacerbate the extreme heat issue.
Several of the units mandate that heat-generating halogen lamps be left on in the dorms
throughout the day.?® In some units guards will often practice staging, where inmates are
forced to stay in hot areas while passing from one part of the prison to another.?” In others,
inmates residing in a given cell block are given ice water to pass down the row of cells, which
often leads to violence and hoarding of the vital resource.

Classification Hoat Effect on the body
Index

Cauti 80°F - Fatigue possible with prolonged exposure and/or physical
aution o g

90°F activity
Extreme 90°F - Heat stroke, heat cramps, or heat exhaustion possible with
Caution 103°F prolonged exposure and/or physical activity

Figure 2: NWS Chart showing the effects different heat index temperatures have
on the the body.*°

B. Guards Not Immune

Guards are similarly exposed to these dangerous conditions. Inmatesrepeatedly reported
seeing guards suffering as a result of working in the extreme heat. One inmate stated that he
has “seen [the guards] pass out, taken out in wheelchairs, and things like that because it's so
hot.”3" From 2012-13, guardsreported over 92 instances of heat injury for workers’ compensation
claims.®? Lance Lowry, union representative for some TDCJ prison workers,®® states that this
number represents only a portion of total instances of heat-related injury because many cases
are misdiagnosed or unreported.? In a recent report to the Texas Legislature, work conditions 11

25 Questionnaire with Kirk Northup, Inmate, TDCJ Stringfellow Unit, in Rosharon, Tex. (Dec. 1, 2014).

26 Interview with Keith “Malik” Washington, Inmate, TDCJ Ramsay | Unit, in Rosharon, Tex. (Oct. 9, 2014).
27 Id.

28 Interview with Joshua Roberts Nelson, Inmate, TDCJ Terrell Unit, in Rosharon, Tex. (Oct. 9, 2014); Letfter
from TDCJ Inmate, TDCJ Lynaugh Unit, in Ft. Stockton, Tex. (May 10, 2014).

29 Interview with James Harris, Inmate, TDCJ Terrell Unit, in Rosharon, Tex (Oct. 9, 2014).

30 What is the Heat Index?2, Nafti'l Weather Serv. Weather Forcecase Office, http://www.srh.noaa.gov/
ama/en=heatindex (last visited Feb. 20, 2015).

31 Interview with Garrett Cushinberry, Inmate, TDCJ Ferguson Unit, in Midway, Tex. (Oct. 9, 2014).

32 Interview with Lance Lowry, President of the American Federation of State, County, and Municipal
Employees union branch in Huntsville, TX. (Oct. 23, 2014).

33 Id.

34 Interview with Lance Lowry, President of the American Federation of State, County, and Municipal
Employees union branch in Huntsville, TX. (Oct. 23, 2014).
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including extreme heat were cited as the second greatest reason for the high turnover rate
among TDCJ staff, second only to low pay.?®> Complaints about overheating and extreme
heat conditions consistently rank among the top four or five workplace complaints from
TDCJ correctional staff.** One inmate reported seeing two instances of guards complaining
of pains from the heat and having to take two to three weeks off, a form of respite inmates
cannot receive.¥ In fact, the heat is so problematic that TDCJ expressly mentions the lack of
air conditioning in its job postings, requring that the applicant be able to “work[] outdoors and
indoors without air conditioning.”3®

The TDCJ is aware that extreme heat in Texas prisons is an issue, but it refuses to
take adequate remedial measures.® Not only have TDCJ officials received the first report
published by this Clinic,“° but the TDCJ is also currently involved in litigation regarding fourteen
inmate deaths caused directly by extreme heat in TDCJ prisons.*' Although these deaths are
particularly salient examples of the dangers that extreme prison heat poses to inmates, it is
important to keep in mind that TDCJ's current inmate population, numbering over 150,000,
suffers in this inhumane environment every summer with no recourse. The inmates interviewed
by the Clinic all stated that they had filed multiple formal and informal grievances with the
TDCJ to no avail. In the rare case of response, there was no investigation into their allegations
regarding unbearable heat.#?

The TDCJ has even issued several precautionary memoranda and administrative
directives warning its staff of the dangers of extreme heat, revealing an awareness of the
danger this heat poses.*

TREATMENT AND PREVENTION
TREATMENT OF HEAT ILLNESS (ALL TYPES)

I-gg;fuggr;l;:]h%;‘o*g;:ﬁgilj:;Ii?!gld:lé%air-cund\'lioned envirenment i possibie ThiS iS a memorandum the TDCJ

:ggr\;gl:ge?agirngnv:ﬁl:r;;ﬁf:‘r:n[;ls]g;uisl there is no breeze issued Wdl'ning its officers of the

e mHAREATE I R 0E dangers of extreme heat and outlining
e e precautionary measures they should

O e e take to prevent heat iliness.

- High temperature and humidity condifions
- Na breeze

PREVENTION OF HEAT ILLNESS ’
. Drink at least 7 cup of water every 15 minutes when working in hot
environmenls
. Take & & minule break svery 30-60 minutes

35 Id.

36 Id.

37 Interview with Tavaris Johnson, Inmate, TDCJ McConnell Unit, in Beeville, Tex. (Oct. 10, 2014).

38 Texas Department of Criminal Justice: Position Description, providing a positional description of
correctional officer IV www.state.tx.us/divisions/hr/pd/033196.pdf.

39 Cameron Langford, Brutal Heat Kills 14 in Texas Prisons, CourtHouse News Service (Oct. 18, 2014), www.
courthousenews.com/2013/10/18/62138.htm.

40 The Clinic's Report was sent to TDCJ, Livingston, and all the Wardens and was widely publicized.
41 These cases are: Adams v. Livingston, Martone v. Livingston, McCollum v. Livingston, Togonidze v.

Livingston, Webb v. Livingston, Hinojosa v. Livingston, Kearney v. Stephens, In re: Texas Prison Conditions-of-
Confinement Litigation, and United States Judicial Panel on Multidistrict Litigation. Each case is brought on
behalf of the family of a person whose family member has died in a prison in Texas, and seeks compensatory,
punitive, presumed, and nominal damages to which the family member is entitled for the wrongful death of
their kin.

42 Grievance procedures are discussed in Section VI, infra pages 28-41.

43 Letter from James Allen Harris, TDCJ Terrell Unit, in Rosharon, Tex. (Nov. 29, 2014).




In 2010, the TDCJ passed out an emergency notification to its staff, advising employees
to protect their pets from the extreme summer heat.* The noftification recommended
various “common sense” heat precautions, including ensuring that pets have access to air
conditioning.* The TDCJ continues to deny this “common sense” measure to its inmates and
staff. At this time, only 19 of Texas’s 109 state prisons are air conditioned, meaning most of the
state’s 150,000 prisoners and prison guards face the summer heat with little to no relief.* Many
of the units were constructed using materials such as brick, metal, and glass, which conduct
and retain heat.#

Through its own memoranda, policies, and noftifications, the TDCJ demonstrates
awareness of the seriousness of extreme heat; despite this awareness, the TDCJ refuses to take
action to protect inmates and guards.

Although key officials are aware of the issue of extreme heat in Texas prisons,® the TDCJ
and the Legislature have repeatedly declined to take action. The TDCJ has yet to submit an
estimate of what it would cost to install air conditioning in its facilities, and its budget does
not include a line that specifically addresses heat related preventive measures. Ramona
Hinojosa, mother of an inmate who died due to extreme heat, explained that Texas House
Representative Sylvester Turner himself wrote to TDCJ Director Brad Livingston in 2011.# Turner
expressed concern about the extreme temperatures in TDCJ prisons and requested that the
TDCJ take measures to protect its inmates and guards.*® However, Mr. Livingston refused to
take action in response,® and TDCJ spokesman Jason Clark admitted that no analysis has
been conducted regarding the cost of installing air conditioning.>? Other members of the Texas
legislature have taken a different stance. For instance, state Senator John Whitmire, Chair of
the Senate Committee on Criminal Justice, stated that “there’s a lot of other things on my list
above the heat [in Texas prisons].”* The Clinic understands that representatives have many
difficult decisions to make, and that is why the Clinic includes recommendations in this report
on ways that Texas could free up funds to address these issues in TDCJ facilifies.

In October 2014, the Clinic was granted a hearing before the Inter-American Commission
on Human Rights (“IACHR" or “Commission”), an organ of the Organization of American
States.® The IACHR has the power to examine the human rights situations in member states
and make recommendations relevant to the protection of human rights.>® Importantly, this
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was one of only four hearings the IACHR held on the United States in 2014. Prior to the hearing,
the TDCJ, represented by the Office of the Attorney General of Texas, requested the hearing's
cancellation on the basis that the Clinic was involved in litigation and that domestic remedies
had not been exhausted.> These objections are factually false and legally unsupported. First,
the Clinic is not involved in the domestic litigation. Second, the hearing before the Commission
was a thematic hearing, meaning that there is no requirement of an exhaustion of domestic
remedies. The TDCJ ultimately refused to appear before the Commission despite being called
upon by the State Department.”” The Commission expressed concern about the situation in
TDCJ prisons and regretted that the TDCJ and Texas were unwilling to defend their position
before an impartial international body.%® This was a missed opportunity for the state of Texas
and the TDCJ to appear before an impartial body and justify their policies and actions.

October 2014 hearing before the IACHR

The TDCJ released a memo in the summer of 2014 proposing remedial measures to
address the heat risks.>” These measures included making ice and water available at all fimes,
allowing additional showers, and offering small fans for purchase.®® The maijority of these
measures are either not followed or not implemented correctly. One inmate described these
supposed remedial measures as simply “lies.”¢" However, even if these measures were to be
implemented correctly, they are sftill inadequate to address the issue of extreme heat in an
enclosed structure during a Texas summer.
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A. Personal Fans

While the TDCJ sells personal fans to inmates and has nominally supplied ventilation in
inmate living areas,®? the Centers for Disease Confrol has declared such measures ineffective
in preventing heat-related injuries in certain hot and humid conditions.®® Specifically, the CDC
found that while fans may increase comfort when temperatures are below 90°F, they will not
protect against heatstroke when temperatures exceed 90°F and humidity exceeds 35%.%
Conditions in Texas regularly exceed these levels.¢ John Cloud, who has been in TDCJ custody
for multiple decades, noted that “[n]o fanis going to do a dang thing” under such conditions.®¢
Additionally, at $20, fans are one of the most expensive items that TDCJ commissaries sell. This
is especially problematic given that 40-50% of TDCJ inmates were indigent as recently as
2012.%” Texas CURE, the local branch of a national prisoners’ rights organization, does provide
a program through which fans are donated to indigent inmates, but the process is long; it
often takes years for inmates to acquire a fan through this program.¢

The confiscation of fans can serve as a retaliation mechanism. Officers have unplugged
or confiscated inmates’ fans because they complain.®’ Fans may also be confiscated for not
being “official” or for having been modified to improve circulation.”® These confiscated fans
are then resold at commissary.”! One inmate reported filing formal grievances regarding the
confiscation of his fan, and subsequently being informed by an officer that all of his property
would be confiscated if he did not cease his complaints.”?

In the summertime, inmates are told that they may wear shorts rather than the standard
pants as a part of their uniform. However, merely substituting long pants for shorts is insufficient
to eliminate the danger of heat related injury without additional remedial measures such as
providing ice and cold water. Shorts, like fans, are sold rather than provided.”
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William Nichols, out on parole, stands in front of the Hunstville Unit
with his own fan along with other personal items in tow.

B. Ventilation

Other measures employed by the TDCJ have also proven insufficient. This past summer,
the TDCJ installed “Cool Space” evaporative coolers in seven of its 109 facilities.”* While one
inmate described these coolers as extremely successful in keeping temperatures down,””
the coolers have only been installed in small areas such as administrative segregation units.”¢
Larger general population units, on the other hand, are too humid for evaporative coolers to
be effective, and hold the vast majority of inmates. The U.S. Department of Energy specifies
that evaporative cooler systems are “suitable only for areas with low humidity.””” Lance Lowry,
union representative for some TDCJ prison workers,”® has said of the coolers: “I've seen them,
and it's not a permanent fix... It's, basically, a big fan blowing hot air through water, and to
think you can put one of these in every dayroom’”? and solve the heat problem is not paying
attention to reality.”®

Similarly, the industrial fans and ventilation systems that the TDCJ has installed do not
provide adequate relief. Inmate Keith “Malik” Washington noted that the large fans in his unit
are usually not even turned on.®' Multiple inmates described the efficacy of these common
area fans as merely “blowing around hot air.”®
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Daily Temperature Log from the TDCJ Terrell Unit on July 30, 2013

C. Ice and Cold Water

lce and cold water are an efficient means of lowering internal body temperatures ou
of danger zones, and adequate hydration is important for preventing heat stroke. Howevel
the TDCJ fails to provide an adequate supply of ice and water. Ice is generally provided
only in the morning, and is not replenished during the hottest hours of the day. The TDC
is supposed to bring ice water directly to the inmates in their cells, but this often does ng
happen.t Ice, when it is provided, is sometimes filled with dirt and mosquitos;® no o’r’remp’roiﬂ
made to fix ice makers when they break or to provide clean ice.?®> In many units, one five-
ten-gallon cooler of ice water is provided in the dayroom for up to 140-150 inmates at a fime §
Steven Cox, an inmate at Estelle unit in Huntsville, Texas, explained that the sign on the unit’g
dayroom wall places maximum capacity at 76 persons, but the TDCJ will bring in 126 peopls
at a time.¥” Furthermore, these coolers are only provided from the end of May until October 1*
This is froublesome as temperature highs for October 15 in cities where some TDCJ prisons are
located have ranged from 89-93°F .88 17
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In some units, inmates have reported reduction and outright denial of ice ratfions.®” An
inmate in Estelle explained that officers did not even make ice water available until he and
other prisoners submitted formal grievances regarding the issue only last year.”° The availability
of ice wateris also inconsistent.”! In fact, ice is so scarce that when it is made available, inmates
will buy it off of each other.”” One inmate who has lived in several of the TDCJ's units flatly
stated that the weak, frail, and elderly will not get ice water at all.”? Another inmate who has
also lived in several TDCJ units recalled especially poor practices at the Stringfellow, Beto, and
Stiles units, where he was afforded neither ice nor cold water for days at a time.”* He further
reported that he was retaliated against after submitting a formal grievance regarding the lack
of ice.”

D. Showers

The TDCJ has failed to follow its own commitment to provide access to more showers.”
At Coffield unit, inmate Freddie Fountain explained the TDCJ “absolutely does not allow any
such ‘extra’ showers.””” Indeed, showers at Coffield have only been allowed three times a
week for over three years.”® The TDCJ attributed this reduction to a maintenance problem,”
yet inmates who work are allowed to shower every day upon finishing their shifts, contradicting
TDCJ’s claims of drainage issues.'® Furthermore, at Estelle unit, the water had been shut off for
nearly an entire week shortly before the Clinic visited to conduct interviews. '

Inmates at the Jim Ferguson and Estelle units are similarly not allowed extra showers,
but can typically shower once a day.'? Oliver Lister, an inmate at Estelle, described filing
grievances regarding the lack of additional showers in the summer, explaining that it was in

89 Lefter from TDCJ Inmate, TDCJ Lynaugh Unit, in Ff. Stockton, Tex. (June 8, 2014); Letter from TDCJ
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TDCJ’s heat stress medical policy that more showers are to be allowed when temperatures
exceed 100°F.'® The TDCJ blamed the issue on alack of staff.'% Lister pointed out, however, that
lack of staff does not prevent the TDCJ from performing its other internal duties,'® suggesting
that this is not as much an explanation for the problem as it is an unfounded excuse.

At transfer facilities, inmates are not allowed to shower at all during the daytime.'%
Officers will order those who attempt to do so out of the shower, and may even bring a
disciplinary case against them.'?”” Indeed, inmates in many TDCJ units are often disciplined
for attempting tfo take advantage of extra showers.'® Inmates also reported that the showers
themselves were used by the guards to effect retaliation. At Coffield unit, inmates often break
open glass windows during the summer in an attempt to gain relief from the heat.'® This,
in turn, leads to other dangers in the winter; the windows remain broken, and prisoners are
forced to take freezing showers at 3 or 4am. Furthermore, while the prisoners are sfill in the
showers, the officers will abruptly change the temperature setting to scalding water, causing
severe burns.'°

“The temperatures, you know, when you combine a bunch
of men in the showers, water a hundred and five degrees,
it's hot in here. They run 200 naked men in there [...] it's a
shame. [...] it's hot. And then once you get in and get your

shower, you're sweating before you get back out.”

-Steven Cox

Even if extra shower measures were implemented, they would still be insufficient to
address the heat issue. Immersion in cold water to reduce body temperature has been
cited as the “gold standard” for treating those suffering heat stroke.'"" Cold water plays a
similar role in combating less extreme effects of exposure to high temperatures. Cold showers
during peak temperature hours could be effective in alleviating the effects of extreme heat
conditions in TDCJ prisons. However, the showers that the inmates are permitted to take are
often allowed only in the mornings or at night—the coolest times of the day. At Ferguson and
Coffield units, showers are allowed only in the morning,''? sometimes as early as 4am.'® The
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water temperature mirrors the morning temperature outside: in the winter the water is cold,
and in the summer it is hot, providing little (if any) relief for suffering inmates''“

A. Statistics of Suffering: A Substantial Portion of TDCJ Inmates are Heat Vulnerable

Although all TDCJ inmates suffer from extreme heat exposure during the summer, a
substantial porfion of these inmates are particularly susceptible because of certain medical
conditions including complications from old age, obesity, hypertension, diabetes, and the use
of prescription psychotropic medications. " These inmates face a higher risk of heat-related
injury and death than healthy inmates. In fact, all fourteen inmates who died from heat-
related iliness in TDCJ prisons since 2007 were medically susceptible to heat.''s Obesity slows
the escape of heat from the body,'"” while diabetes causes nerve damage to sweat glands
in 60-70% of sufferers, preventing the body from regulating its own internal temperatures.''®
Many medications for hypertension—also called “beta blockers"—decrease blood flow to
the skin, preventing the body from sweating and therefore inhibiting the body’s ability to cool
itself down."?

Psychotropic medications, used to treat most forms of mental illiness, decrease the
body's ability to regulate internal temperatures by inhibiting the ability fo sweat.'? The TDCJ's
Executive Director Brad Livingston noted that approximately 82% of prisoners housed in TDCJ
facilities suffer from some form of mental illness.'?' 80% of mentally ill inmates cared for by the
TDCJ's healthcare provider, the University of Texas Medical Branch (“UTMB”), were treated
with psychotropic mediations.'” In 2009, more than 864,000 prescriptions for psychotropic

114 Interview with Garrett Cushinberry, Inmate, TDCJ Ferguson Unit, in Midway, Tex. (Oct. 9, 2014); Interview
with Jessie Hanebuth, Inmate, TDCJ Ferguson Unit, in Midway, Tex. (Oct. 9, 2014).

115 DeapLy HeaT, supra note 2 at 24.

116 Matt Clarke & David M. Reutter, Heat-related Deaths in Texas Prisons Lead to Lawsuits, Reluctant

Changes, PrisoN LEcaL News (Aug. 8, 2014), hitps://www.prisonlegalnews.org/news/2014/aug/8/heat-related-
deaths-texas-prisons-lead-lawsuits-reluctant-changes/.

117 MARION EUGENE ENSMINGER & AUDREY H. ENSMINGER, Foops & NuTrimioN ENcycLorepia, Two VoLume Ser, 308 (1993).

118 Anahad O'Connor, The Claim: Diabetes Makes You Sensitive to Heat, N.Y. Times (June 28, 2010), http://
www.nyfimes.com/2010/06/29/health/2%real.html2_r=0.

119 Huong Le et al.,, CautioN: SomMe DRUGS MIGHT MAKE YOU MORE SENSITIVE TO HEAT,

Consumer Health Information Corp. (2010), http://www.consumer-health.com/services/
CautionSomeDrugsMightMakeYouMoreSensitivetoHeat.php.

120 llinesses for which psychotropic medications are typically prescribed include psychosis, depression,
bipolar disorder and anxiety. KapLaN & Sapock’s Pocker HANDBOOK OF PsYCHIATRIC DRUG TREATMENT 1 (Benjamin Sadock
ed., Lippincoft Williams & Wilkins 4th ed. 2005); THE HANDBOOK OF MEDICINE IN PsycHiaTrRY 27 (Dr. Peter Manu et al. eds.,
American Psychiatric Publishing 2006) (“Drug-induced hyperthermia is a common side effect of psychotropic
drugs”).

121 Jennifer Carreon, Monitor the Administration of the Correctional managed Health Care System and
Examine Forecasts for Short and Long-term Criminal Justice Populations and Health Care Cost Trends, Texas
Crim. Justice CoalmoN (May 28, 2014), http://www.texascjc.org/texas-correctional-managed-health-care-system.
122 See Ben G. Raimer et al., Health Care in the Texas Prison System: A Looming Fiscal Crisis 2-6 (2010),
http://www.utmbhealth.com/doc/Page.asp2PagelD=DOC00049%46.




medications were filled for TDCJ offenders, an increase of nearly 114% since 2002.'% Several
inmates interviewed by the Clinic confirmed that the overwhelming majority of inmates are
especially suscepftible to heat injury because they take psychotfropic medications.'?* The
UTMB is well aware that such medications cause heat-sensitivity; indeed, the UTMB Health
Care Policy Manual, which establishes guidelines for preventing and monitoring heat
illness, specifically contains a list of such medications in reference to their effects on bodily
temperature regulation.'® Despite this awareness, neither the UTMB nor the TDCJ provides
successful monitoring of these heat-sensitive individuals.

Age itself can increase heat-sensitivity.'? A manual on geriatric rehabilitation notes that
elderly individuals who cannot afford air conditioning in their homes are 50% more likely to
die from heat stroke than those who can.'” The manual continues, “[e]Jven when healthy
and mentally alert, the elderly are less able to sense changes in skin temperature and this
makes them more susceptible to thermoregulatory problems.”'? Another guide instructs,
“air conditioning is the best defense [for the geriatric] against heat stress.”'? The elderly are
also more likely to be on some form of medication that causes additional thermoregulatory
problems.'® This means that even when the elderly can open their windows, venture into air
conditioning, take more showers, or drink additional fluids—which TDCJ inmates cannot—
they are still disproportionately susceptible to heat.

According to a TDCJ report, elderly inmates represent the fastest growing populationin
the TDCJ system.'®! As a result of the high number of prisoners with previous substance abuse
issues and the systemic lack of preventive care, inmates suffer from what the TDCJ refers to
as “early aging.” This means that inmates “tend to have health problems more common in
people ten years older.”'® The TDCJ therefore considers inmates aged 55 and older to be
geriatric.'® As of 2010, 6% of TDCJ inmates fell within this category.'3* Furthermore, over 10,980
TDCJ inmates are currently serving sentences between 40 and 60 years, and 6,434 are serving
life sentences.'®> Many of these individuals will face increasing risk of heat-related injury and
death each summer as they age in prison.

B. Absence and Apathy: The TDCJ Fails to Provide Effective Medical Care for Heat-
Vulnerable Inmates

The TDCJ health care system provides inadequate monitoring for heat-sensitive inmates
despite possessing the medical knowledge to do so. Together, TDCJ, UTMB, and the Texas
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Tech University Health Science Center (“TTUHSC”) oversee almost all of TDCJ's health care
service programs. UTMB provides service forinmates in the eastern and southern areas of Texas,
and TTUHSC manages western Texas.'*¢ UTMB is responsible for approximately 78% of TDCJ
inmates, with TTUHSC taking responsibility for 20%.'¥ Both UTMB and TTUHSC are responsible for
maintaining accredited staff.!%®

The TDCJ is aware of each patient’'s incoming medical status and prior diseases. All
inmates in the TDCJ system undergo 60-minute standardized medical and mental health
evaluations at the time of intake.’™® These evaluations consist of a detailed medical and
mental health history, a “comprehensive physical examination,” and a number of diagnostic
procedures.' Despite awareness of prior medical conditions, and despite access to a
knowledgeable medical staff, the TDCJ does not ensure that heat-sensitive inmates receive
the attention they need.

The TDCJ does not monitor heat-sensitive inmates and refuses to adopt the required
accommodations to which these inmates should be entitled. For instance, Joshua Nelson
Roberts, an elderly inmate in the Terrell unit, suffers from diabetes, obesity and hypertension.
He said of his experience, “I'm s*** out of luck if | have a heat episode. | have to take all the
responsibility on myself. [The] TDCJ won't help me."™*! He further recounted, “I tried to get a
second fan because I'm on a breathing machine and the heat is too much for me. My letter
to the warden about that got intercepted, and they just cussed me out. | still don’t have
a second fan.”*? Michael Martone, a heat-sensitive inmate who died of heat-related iliness
while in TDCJ custody, suffered symptoms of heat stroke for two days before his death; these
symptoms included obvious disorientation and an inability to speak.'® However, despite these
symptoms, and with knowledge of his medical history, TDCJ guards and nurses did not monitor
him, assist him, or even take his tfemperature.’* In fact, as discussed in this Clinic’s previous
report, many of the fourteen inmates who died from heat injury in TDCJ prisons were heat-
sensitive individuals who the TDCJ failed to specially monitor.'#
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The TDCJ also fails to alert inmates who take psychotropic medications of the associated
risk of heat-related injury. Many inmates are completely unaware that heat-sensitivity is a side
effect of their medication at all. Inmate Roberts said on this point, “I looked [up the side effects
of my medications] myself but most guys here don’t know to do that.”'* Another inmate
and former psychiatrist, John Cloud, confirmed that “[m]ost people don’'t know to take heat
precautions with their medication, they don’'t know it makes them vulnerable. The prisons
don’t tell you that's a side effect when they give it to you.”' By not informing inmates of their
own sensitivities and failing to monitor them, the TDCJ increases inmates’ risk of heat episodes.

Even where the TDCJ and its health care providers have standards for heat-sensitive
individuals, they do not follow them correctly. UTMB's health policy mandates that inmates
who are medically heat-sensitive should not be allowed to work or recreate in areas where
temperatures exceed 95°F."“8 “Recreation” is defined by the TDCJ Rules Manual as any activity
within the “dayroom, gymnasium, and outdoor recreation yard.”'* Tavaris Johnson, an inmate
in McConnell unit, told the Clinic he was present in the outdoor recreation yard when a
fellow inmate died of heat stroke. This fellow inmate had a medical condition increasing his
susceptibility to heat, but he was not successfully monitored while recreating outside during
the summer.'®® Further, in the case concerning Michael Martone’s death in Huntsville unit,
the complaint describes conditions in the day room as “stifing”; Michael Martone was in this
common area an hour before his death, mumbling to himself and appearing disoriented,
yet an officer who observed him “did nothing further [than ask one question] to assist Mr.
Martone.”™" However, it is important to note that the preventative measures are critical at
all fimes, not only when an inmate is on the verge of a heat related injury. It is important to
constantly monitor inmates who are at increased risk of such injury.

The TDCJ also violatesitsowninternalstandards formonitoringinmates while they work.'2In
2008, the TDCJissued an Administrative Directive establishing policies and proceduresregarding
extreme temperature-related injuries in the workplace.'>® The Directive requires wardens to
ensure that “appropriate measures” are instituted in order to prevent injury to offenders, and
stipulates that heat-sensitive inmates are to be closely monitored while working.'** However,
that same TDCJ Administrative Directive contained a statement that runs counter to this policy,
stipulating that “TDCJ offenders are, at times, required to work in conditions of . . . extreme
heat. Frequently, situations may occur requiring specific work be completed regardless of
the temperature or weather conditions.”'™® As former guard Sarah Kendrick explained, the
TDCJ does not see inmates as people needing help;'¢ rather, they are merely “bodies” to 23

146 Interview with Joshua Roberts Nelson, Inmate, TDCJ Terrell Unit, in Rosharon, Tex. (Oct. 9, 2014).

147 Interview with John H. Cloud, Inmate, TDCJ Terrell Unit, in Rosharon, Tex. (Oct. 9, 2014).

148 University of Texas Medical Branch, Correctional Managed Health Care Policy Manual, no. B-15.2, at é
149 Texas Dep't Crim. Justice Correctional Insts. Div., Disciplinary Rules and Procedures for Offenders para.

3(a) (2012), available at http://www.tdcj.state.tx.us/documents/cid/Disciplinary_Rules_and_Procedures_for_
Offenders_English.pdf.

150 Interview with Tavaris Johnson, Inmate, McConnell Unit, in Beeville, Tex. (Oct. 10, 2014).

151 Martone v. Livingston, Civil Action No. 4:1-cv-3369 (July 16, 2014), available at http://www.gpo.gov/
fdsys/pkg/USCOURTS-txsd-4_13-cv-03369/pdf/USCOURTS-txsd-4_13-cv-03369-1.pdf.

152 Texas Dep't Crim. Justice Administrative Directive: Temperature Extremes in the TDCJ Workplace, AD-
10.64 (rev. 6) (Nov. 10, 2008), http://tifa.org/wp-content/uploads/2013/09/TDCJ-Heat-Directive.pdf.

153 Id.

154 Id.

155 Id.

156 Interview with Sarah Kendrick et. al, Wives and Girlfriends of TDCJ inmates, in Clute, Tex. (Oct. 9, 2014).




24

“deal with."> Kendrick and Kellie Buttieri, another former TDCJ guard, confirmed that many
heat-sensitive inmates are assigned to work in the kitchen and the laundry room, both of
which are sweltering environments due to the steam infrinsic to their operation.’® Inmates
have also reported that prison staff refuses to accommodate heat-sensitive individuals in the
workplace. One inmate found himself physically unable to work in extreme heat conditions
due to a medical heat-sensitivity and asked to be fransferred to a less extreme environment.'??
His request was denied, and he was punished for subsequently refusing to work.'® Inmate
Brian Lawson, who is on medication that makes him heat-sensitive, was assigned to work in the
kitchen.'s' During his shift, Lawson vomited, became pale, and ultimately fainted.'? The TDCJ
on at least that one occasion prioritized inmate work over inmate health.

The TDCJ provides inadequate medical care for heat-related illnesses. When one is
suffering fromaheatiliness, fimeis crucial. Heat stroke develops quickly, andis directly influenced
by the temperature or weather'®*However, according to inmate and former psychiatrist Cloud,
“[rlequests to the clinic are a difficult process. You need to be able to verbalize your emergency
to a guard, then the guard speaks to the clinic, and then a wheelchair comes. Guards usually
just don't entertain it."'** Several other interviewees confirmed this institutionalized apathy.
Former guard Kendrick stated bluntly, “[m]edical won't do anything unless you're bleeding
out.”’> According to inmate Steven Sisk, “[w]hat happens on Coffield and a good reason
why so many have died is a prisoner has to have a heat-stroke, pass-out, or die before being
taken to the medical dept.”'* Inmate Loyd Sorrow described a waiting period of at least 30-
40 minutes before the medical department responds to a guard’s request for emergency
care.'”” Another inmate recalled how he fainted in the recreation area and was informed by
a nurse that he had suffered a heat stroke.'®® He received only one half-gallon of ice water as
treatment, and was left feeling lethargic for several days afterward.'®

The TDCJ may not even respond to a medical request or notify the medical unit at all.
One prisoner stated that a friend of his "“went to medical eight fimes and was rejected each
time. They told him ‘there’s nothing wrong with you.’ The last time [medical] pushed him out, he

157 Id.
158 Id.
159 Letfter from Mark Lee Bolton, Inmate, TDCJ Hughes Unit, in Gatesville, Tex. (Aug. 11, 2014).
160 Id.

161 Interview with Keith “Malik” Washington, Inmate, TDCJ Ramsay | Unit, in Rosharon, Tex. (Oct. 9, 2014).
162 Id.

163 CAROLINE BUNKER RospAHL & MaRY T. Kowalski, TextBook oOF BAsic NUrsING 465 (2011).

164 Interview with John Cloud, Inmate, TDCJ Terrell Unit, in Rosharon, Tex. (Oct. 9, 2014).

165 Interview with Sarah Kendrick et. al, Wives and Girlfriends of TDCJ inmates, in Clute, Tex. (Oct. 9, 2014).
166 Lefter from Steven R. Sisk, Inmate, TDCJ Coffield Unit, in Tennessee Colony, Tex. (Sep. 2, 2014).

167 Interview with Loyd Sorrow, Inmate, TDCJ Terrell Unit, in Rosharon, Tex. (Oct. 9, 2014).

168 Interview with James Allen Harris, Inmate, TDCJ Terrell Unit in Rosharon, Tex. (Oct. 9, 2014).

169 Id.




died on the way back to his cell.”'7° Garrett Cushinberry, an inmate in Jim Ferguson unit, wrote
to the Clinic that when he suffered a heat iliness, they simply told him to drink water.'”! A year or
so later, he noted, a doctor informed him he had actually been having a stroke.'”? According
to a grievance filed by inmate Sisk, the TDCJ failed to notify medical of his heat illnesses so
that he could receive treatment.'”? In response, the TDCJ agreed that “medical was never
notified of any heat related issues [he] was having” but offered no further solution.'* Inmate
James Allen Harris filed a similar grievance at a different TDCJ unit complaining that when
he was suffering heat exhaustion, the officer observing him neither aided him nor informed
the medical center of his illness.'”> Because immediate attention is needed to combat heat
illness, the TDCJ's clear pattern of not responding to inmate requests could be, and indeed
has been, deadly.

Many inmates are reluctant to even request a visit fo the medical center. In the last
few years, the cost of a trip to the clinic has risen from a $3 copay per visit fo a $100 payment
for an entire year of services, charged in full upon the first visit.'”¢ This increase is due to a new
law, House Bill 26, which amends several sections of the Texas Government Code, including
Section 501.063, governing inmates’ healthcare fees.'”” Though the law specifically states that
the TDCJ cannot refuse medical service to inmates, the payment can only be avoided if
prisoners do not go to the medical center at all.'”® The high fee incentivizes inmates to avoid
the clinic, particularly in light of the high rate of inmate indigence.'”” If there is not enough
money in an inmate’s account at the time of his first visit, “50 percent of each deposit to the
offender’s [account] must be applied to the amount owed until the total amount is paid.”'®
One prisoner’s son stated, “[b]lecause [inmates] get so litfle commissary money, they try to
avoid going to medical treatment at all costs.”'® Thus, even if inmates are able to notify
medical and receive care, many of them (rightly) feel unable to do so due to the cost of
freatment.
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C. Domestic Standards and the TDCJ: The TDCJ’s Failure to Provide Adequate Medical
Care for its Inmates Violates Numerous Domestic Standards

Various domestic standards set for the rights of prisoners affirm the TDCJ's wrongdoing.
The American Bar Association sets Standards on the Treatment of Prisoners (“ABA Standards™),
a form of ‘black letter law’ that was written over five years by numerous delegates for the
purposes of “shap[ing] the institutions of governmentin such a fashion as to comply with the laws
and the Constitution” and providing guidelines to “shape the fair and humane development
of the...criminal justice system.”'® “The ABA Standards note that “[i]f medical science has
determined the appropriate treatment for a given iliness, that freatment is no less appropriate
in prison.”'® The ABA standards expressly state that prisoners should not be charged fees for
necessary healthcare.'® The TDCJ's policy of charging prisoners an annual fee runs contrary
to this directive.'® The guidelines further require correctional authorities fo implement a system
allowing each prisoner, regardless of security classification, to communicate healthcare needs
in a “tfimely and confidential manner to qualified health care professionals... [n]o correctional
staff member should impede or unreasonably delay a prisoner’'s access to health care staff
or freatment.”'8 By contrast, most inmates interviewed by the Clinic reported experiencing
difficulty in securing recognition of their health care needs, both from the guards and the
medical staff.’® Inmates also described instances of guards ignoring health complaints or
telling inmates to “f*** off” in response.'®

The American Public Health Association (“*APHA"), a professional organization dedicated
to strengthening public health through education and advocacy'®, affirms that health care
requests should be submitted “to health care staff whether the request is made in writing or
verbally or whether the request is made by the prisoner or through other prisoners... [or] family
members[,] . . . requests that do not arrive in the standard format must be reviewed and
addressed.” Several wives of prisoners requested the TDCJ take care of theirloved one’s health
needs, especially in relation to the heat, but were ignored and dismissed.'”® When the water
to Jessie Hanebuth's cell was turned off as a form of punishment, his wife Emily unsuccessfully
requested numerous times that it be turned back on.'”! At another unit, inmate Steven R. Sisk
noted in a grievance form that five of his relatives had complained to the TDCJ about its
failure to provide him with medical treatment to no avail.'??

In Estelle v. Gamble, the Supreme Court of the United States stated that failure to provide
medical care constitutes a violation of the Eighth Amendment’s prohibition on cruel and
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unusual punishment if correctional officers or their designees have demonstrated a deliberate
indifference to a prisoner’s serious medical needs. Such indifference can be manifested by
“prison guards in intentionally denying or delaying access to medical care or intentionally
interfering with the treatment once prescribed.”'”* TDCJ guards’ demonstrated lack of care for
inmates with heat-sensitive medical conditions could constitute this deliberate indifference,
making them liable under the Eighth Amendment.

The TDCJ continues to ignore the recommendations of the U.N. Committee Against
Torture and this Clinic on extreme heat in TDCJ prisons by failing to install air conditioning. Heat-
sensitive inmates constitute a large portion of the TDCJ's prison population, and the TDCJ is
well aware of this. However, in contrast to both numerous domestic standards and the TDCJ's
own healthcare standards, the TDCJ declines to monitor these inmates, provide adequate
care for them, or respond to requests for assistance. Indeed, to reiterate, at least fourteen
heat-sensitive inmates have died in the TDCJ's care since 2007, and many more inmates attest
to being assigned to work in extremely hot environments or are not provided sufficient cooling
measures.'”* Even for inmates who are not heat-sensitive, the TDCJ's medical care is slower
than it is effective, and is furthermore prohibitively expensive for a large portion of the inmate
population. These issues exacerbate the TDCJ's refusal to provide air conditioning, and leave
many inmates without recourse.

A. TDCJ Greivance Procedures and Inadequate Remedies

A chorus of inmates interviewed by the Clinic described the TDCJ's inmate grievance
procedure as frustrating and indeed futile.'”® When inmate John Ford enfreated a guard at
Terrell unit for relief from the heat, the response he received was simply, “I don’t give a s***,"1%¢
Sorrow, an inmate at the same unit, stated that “I'd have better luck hitting my head on [the]
wall.”"” A third inmate reported that officers in Coffield unit refused to respond to informal
complaints in a meaningful manner.'”® Instead, the officers said that there was nothing they
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could do about the dangerous heat conditions.

Inmates, their families, and civil society organizations all use formal and informal channels
to notify the TDCJ of the suffering and ill-freatment its inmates experience. As discussed in
Section |, the TDCJis aware of the dangers posed by the extreme heat. Despite this awareness,
the TDCJ refuses to respond to individual grievances and fails to carry out prompt and impartial
investigations into grievance claims. Inmates reported that their grievances are investigated
only in rare cases, and expressed frustration with boilerplate responses and long delays
between when a complaint is filed and when a response is received.
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Even if an individual claim is addressed, the issue may not receive an impartial
investigation. All formal complaints follow a two-stage internal process, neither of which allows
for effective, independent and impartial third-party oversight. This lack of oversight means
that the very staff members responsible for an inmate’s grievance are often the same staff
members who respond to the grievance. Furthermore, the TDCJ does not interview inmates
when investigating an inmate’s formal complaint. Instead, investigations are grounded solely
in TDCJ records and the word of TDCJ staff.?° One inmate said, “no matter how it turns out,
there was nothing to substantiate your allegations. Always. That's just like a rubber stamp.”?! In
a lefter to the Clinic, another prisoner wrote, “I can only say that I have a wealth of information
on the grievance issue, yet to compile them all in one word, they are pointless.' 202

The frustration that inmates and their friends and family frequently experience has led
petitioners to seek outside assistance from informal channels. In one case, a grievance over
the unplugging of personal fans was resolved thanks to the work of prisoner’s rights group Texas
CURE, which brought the case directly before Brad Livingston, Director of the TDCJ.2% While
such alternative channels have yielded some successful results, many inmates are unaware
of these organizations or simply do not have the means to contact them; also, these third-
party involvement should not be regarded an appropriate remedy. When prisoners feel their
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grievances are “pointless”, the TDCJ has clearly failed in its duty to address each individual
grievance in a prompt, impartial, and effective manner, as discussed in this section. A de
facto reliance on third-party civil society organizations both misplaces this duty and fails to
address the TDCJ's neglect of its prisoners’ rights.

B. Running in Circles: the Informal and Formal Grievance System

Before an inmate can file a formal grievance, he or she must first pursue informal
complaint resolution. This usually consists of speaking with the guards in the unit where the
inmate is located,?* and therefore whether the complaint receives a response hinges on the
judgment of the officers within each unit. Although some officers can and do respond, “most
of the complaints fall on deaf ears.”?° Inmates stated that even when officers do agree to
investigate, they rarely offer any resolution for the grievance.

If an inmate fails to pursue an informal resolution, his formal grievance will not be
considered.?¢ This forces inmates to confront the individual who caused the grievance—an
approach unlikely to lead to a resolution of the issue. Any confrontation can expose inmates
to further retaliation, and ultimately delays the grievance process as a whole.

If an inmate complains informally and is unsatisfied with the result, he or she is permitted
to subsequently file a formal grievance. This procedure involves two forms: the I-127 Grievance
Offender Form, or the ‘Step 1 Grievance,’ and the I-128 Grievance Offender Form, or ‘Step 2
Grievance.'?

The Step 1 Grievance is the initial formal petition for inmates. It is usually reviewed by
a Unit Grievance Investigator who obtains records and interviews staff about the substance
of the complaint. The time for investigation is usually set at one and one-half months,?%® but
in reality inmates often wait anywhere from three weeks to over two months for a response.
If the Step 1 Grievance yields unsatisfactory results, the Step 2 Grievance provides inmates
with a formal appeal. This appeal is sent to the TDCJ Central Grievance Office, located in
Huntsville, Texas. In the case of health-related concerns, the appeal is sent to the Step 2
Medical Grievance Program in the TDCJ's Health Services Division. After the TDCJ responds
to the Step 2 Grievance, inmates have exhausted their administrative remedies and the TDCJ
considers their grievance resolved.?”” Often this process ultimately results in a “rubber stamp”
acceptance of the guards’ statements at Step 1, and in the TDCJ stating that there was a
lack of evidence to substantiate the claim at Step 2.2'%In other case, inmates’ grievance forms
are returned without any resolution if they are submitted within seven days of prior subbmission.
In other words, despite of the fact that extreme heat and poor conditions give rise to daily

204 Interview with Clifford Fairfax, Inmate, TDCJ Terrell Unit, in Rosharon, Tex. (Oct. 9, 2014); See Annex A for
[-127 and I-128 Forms. The I-127 Form states, “You must try to resolve your problem with a staff member before
you submit a formal complaint. The only exception is when appealing the results of a disciplinary hearing.”

205 Interview with Inmate James Allen Harris in Rosharon, Tex. (Oct. 9, 2014).

206 See Annex A for I-127 and I-128 Forms.

207 See Annex A for examples of I-127 and 1-128 Form:s.

208 See Annex A for examples of I-127 and 1-128 Form:s.

209 See Annex B, Texas Dep’'t of Criminal Justice, Offender Grievance Pamphlet.

210 Interview with Steven Cox, Inmate, TDCJ Estelle Unit, in Huntsville, Tex. (Oct. 9, 2014); Interview with

Garretft Cushinberry, Inmate, TDCJ Ferguson Unit, in Midway, Tex. (Oct. 9, 2014); Interview with Oliver Lister,
Inmate, TDCJ Estelle Unit, in Huntsville, Tex. (Oct. 9, 2014); Interview with James Allen Harris, Inmate, TDCJ Terrell
Unit, in Rosharon, Tex. (Oct. 9, 2014). See Annex A, Offender Grievance Form for Kirk Northrup.

29




30

grievances, inmates are limited to filing one grievance after seven days pass.?'

“The Administration and staff DO
NOT use the “Heat & Humidity
Matrix;” and thus, DO NOT

determine the actual indoor
temperature .. ..”

-Clifford Fairfax

212

The lack of fransparency in the investigation phase leaves prisoners at the mercy of TDCJ
staff. The forms inmates receive in response to their grievances detail neither the investigation
of their claims nor the evidence collected. One inmate, Kirk Northup, filed a complaint alleging
that the TDCJ once withheld ice from him in retaliation for a prior formal grievance he had
filed.?’® Although he claimed that other dorms had received ice, the staff informed him they
were still "*waiting to get some [ice].”?'* In response to a grievance on this issue, he received
only a brief statement signed by the Warden. The message read, “Investigation intfo your
complaint did not reveal evidence of staff misconduct. Ice was passed out as soon as it was
available. No corrective action was warranted.”?'> While this response admitted the shortage
of ice, no steps were taken to inquire info why Kirk Northrup’s dorm was denied ice while
the rest of his unit was not. Moreover, there was no response to Northup's claim that he had
suffered retaliation for a prior grievance, and no evidence that the Warden had investigated
the issue at all.

Northup subsequently filed a Step 2 Offender Grievance Form in an appeal of this
response. He received another brief reply, stating “[t]his was not an intenfional act meant to
cause you harm; as stated in the Step 1 [grievance form], [ice] was passed out to your housing
area as soon as it was available. No evidence of agency policy violation. No further action
warranted.?'s At this stage, the TDCJ considered Northup's claims resolved even though neither
of the responses he received directly addressed the issue of retaliation. Northup eventually
received the ice he needed to cool down in the sweltering prison, but the central concern of
Northup's grievance—retaliation by TDCJ guards—remains unresolved.

“There was no evidence to
substantiate your allegations of
agency policy violations. No
further action warranted.”

-Grievance Response to
Clifford Fairfax
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In spite of reviewing dozens of I-127 and |-128 forms, the Clinic has not discovered any
favorable responses to the heat related grievance. Unsurprisingly, responses to grievances
stating that no further action is warranted are common.?'® Steven Sisk, an inmate who suffers
from dizziness, disorientation, vomiting, and chest pains from extreme heat, filed a Step 1 Form
that was reviewed by Practice Manager Pam Pace, who had previously denied his request
for medical information.?'? According to Pace’s response to the Form, investigation into Sisk's
grievance consisted solely of a review of his medical chart. Pace took no steps to noftify the
medical department of Sisk’s heat iliness, and declined to examine the conditions that had
caused if.?%

Several former TDCJ guards confirmed to the Clinic that tampering with the investigation
process and failing to carry out objective inquiries into inmates’ grievances are commonplace
in the TDCJ system.??! During grievance-related investigations, TDCJ staff are encouraged to
provide testimony that is unfavorable to inmates’ grievances.??? Formal complaints are also
routinely thrown out.?®? Such behavior is rewarded within the TDCJ, where officers who are
perceived as being the most “hardcore” are the ones who migrate to higher positions.??*

As a result, the formal grievance mechanisms are ultimately a revolving door.
Prisoners file formal complaints regarding the same issues repeatedly, as each
cycle of grievances fails to provide an adequate remedy. The Step 1 and Step
2 Forms are the only formal mechanism available to inmates, yet each receives
minimal investigation and provides little to no remedy for inmates’ grievances.

C. Retaliation for Filing Grievances

Inmates who file grievances risk exposing themselves to retaliation by TDCJ staff.
Retaliation can involve the confiscation of personal property, restriction from access to
recreation and common areas,??® and searches of inmates’ cells resulting in the destruction
and damage of inmate property.??¢ Prisoners also reported twenty-four hour periods of sleep
deprivation, reductions in the few available methods of coping with the heat (including lower
rations of ice), and being targeted by officers with citations for frivolous matters. Commenting
onretaliation, Loyd Sorrow said that “[t]hey’ve hurt me enough so | don't feel it no more [sic]."??
It is clear that the TDCJ has not taken adequate measures to protect against ill-freatment or
intimidation.

Form (Sep. 02, 2014)(“There was no evidence to substantiate your allegations. No further action warranted.”);
Kirk Northup's Offender Grievance Form (Aug. 27, 2014) (on file with the Clinic) (“No evidence of agency policy
violation. No further action warranted.”).
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Inmates will often refrain from airing their complaints for fear of further retaliation from
TDCJ staff, especially if they request help beyond formal or informal procedures within the
TDCJ. One inmate asked his wife to refrain from petitioning the Warden of the prison for better
treatment. Her requests to the TDCJ had resulted in her husband’s placement in “Prehearing
Detention,” pending investigation for charges of offenses committed within the prison.?? Other
inmates’ wives shared similar stories, stating, “if [our husbands] weren’t so afraid of retaliation,
they would speak out more."?%0

D. The TDCJ Ombudsman Cannot Address Grievances Adequately

The TDCJ Ombudsman offers an alternative avenue for friends and families of inmates
to air grievances on behalf of their loved ones. The Ombudsman’s goal is to gather inquiries
and to investigate “within the Agency to provide concise answers to an inquiry, thereby
eliminating the need for the requestor to contact different areas of TDCJ."#!

Despite this stated aim, the Ombudsman does not provide a prompt or adequate
response to inquiries. Several inmates’ wives reported that their petitions to the Ombudsman
were returned with no investigation or substantive result.?®> When Steven Sisk suffered from
chest pains and disorientation as a result of the heat, his family notified the Ombudsman of his
heat-related suffering. However, the Ombudsman failed to notify the prison officials in Coffield
Unit, where Sisk was staying. Responding to Steven Sisk’s formal grievance form, the official in
charge of Sisk’s grievance noted only that “the medical department was never notified of
heat related issues.”?3

According to the Annual Ombudsman Report published on December 1, 2014, among
the 142 types of inquiries the Ombudsman has received, heat related issues account for a
significant portion of the filed grievances.?* Inquiries related to heat issues were the 17th most
32 reported.?® The Ombudsman’s common response was merely “general info provided/policy
or process explained,” “investigated — no corrective action necessary,” or “other action
taken."#¢
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How does an offender seek
problem resolution?

The Offender Grievance Program was
developed to enhance lines of
communication between staff and
offenders by providing a resource
within the TDCJ for resolving concerns
of offenders affecting their
incarceration.

The grievance process provides the
offender an opportunity for problem
resolution at two distinct administrative
levels.

Step 1 allows the offender to request
relief from unit administration. Step 2
affords the offender an appeal process
to Central administrative staff. The
offender completes a grievance form
and submits the completed form to the
Unit Grievance Investigator. Offenders
receive a written response which they
may appeal to Step 2 if desired.

By encouraging offenders to
utilize this process, you provide
them an opportunity  for
enhancing their skills in
responsible problem resolution.

HOW TO CONTACT A TDCJ OMBUDSMAN

Flease submit inguiries in writing

For expediency, it is best to attempt to resclve
issues and obtain information at the unit or
supervising parole office. However, if this is not
possible, contact one of the following:

T m man Offi

Genéral issues concerning the agency's
operation. policies and procedures. Issues from
the public relating to secure facilities (prison
units, state jails, and substance abuse felony
punishment facilites), and any specific concerns
reganding offenders confined in these types of
facilites.

P.O. Box 99, Huntsville, TX 77342-0099
(936) 437-4927~~(936) 437-4930 fax
ombudsmani@tdej texas gov

*“*Bilingual Staff Available —Se habla Espafiol**

TDCJ Parole Division Ombudsman
Issues from the public relating to parole
supervision. May alse respend to concems from
offenders on parole or mandatory supervision.

P.O. Box 13401, Austin, TX 78711
(512) 406-5795 ~~ (512) 406-5858 fax
parole diviitdcj texas gov

General offender status information may be
obtained at www tdcj texas gov

Agency Toll-Free Telephone Number
1-800-535-0283

Texas Department
of Criminal Justice

e/

TDCJ
Ombudsman Office

Authority
Texas Government Code

Section 493.016, Chapter 552

Furthermore, while the Ombudsman is empowered to hear inquiries, it does not have
any power to review TDCJ policies. Although the purpose of the Ombudsman is to “provide
a resolution regarding written complaints from families and friends of offenders,” it may not
“override decisions made by appropriate authorities.”?” This mechanism, the mission of
which is explicitly to provide an adequate response to inquiries, has no power to address the
underlying issue that gave rise to the inquiry in the first place.

E. Department of Justice Must Intervene to Prevent More Deaths

The Department of Justice (“DOJ") must play a role in preventing any further deaths or
suffering from extreme heat. It must intervene in ongoing federal litigation, set temperature
standards for Texas prisons, and oversee that these standards are met. Intervention by DOJ
and cooperation with the Texas government and civil society organizations will be essential in
setting new and humane living standards for prisons in Texas.

This is not a new role for the DOJ. The DOJ, along with its resources and power, was
essential to reform efforts for Texas prison conditions in the past. In Texas's landmark case
on prison reform, Ruiz v. Estelle, arising from a prisoner’s handwritten note to Wiliam Wayne
Justice regarding inhumane conditions in the prisons, the DOJ intervened to assist plaintiffs
petitioning for improved prison conditions after Judge Justice requested that the DOJ appear

237 Annex B. See also Tex. Dep't Crim. Justice, TDCJ Omeubsman Ofrice, available at https://www.tdcj.state.tx.us/
documents/Ombudsman_Brochure_English.pdf.
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as amicus curiae.?® Through this intervention, the DOJ carried out aninvestigation that exposed
the unconstitutional living conditions in Texas prisons at the time. This in turn contributed to
statewide reform and improvement in the administration of, work and living conditions within,
and medical care provided by Texas prisons. In a series of litigation following Ruiz, plainfiffs,
including the Special Litigation Section of the DOJ’'s Civil Rights Division, uncovered sixteen
instances of heat-related injury, including three deaths.?”

The DOJ continues to play this role in other states. In the past year, the DOJ announced
an expanded budget for prison oversight and reforms.?* The DOJ also litigates issues involving
state prisons through its Special Litigation Section.?!' For example, beginning in 2012, the DOJ
placed mandates on the Orleans Parish Prison in New Orleans, Louisiana, demanding that the
Sheriff's Office provide for improved living conditions and new staff, including a grievance
coordinator.?4

In current litigation on deathsin TDCJ prisons, so far the DOJ has declined to file as amicus
curiae or intfervene as they once did in the Ruiz case.?®* One group, the M.I.S.S. (Mothers of
Incarcerated Sons Society, Inc.), wrote the DOJ in a plea for them to investigate the extreme
heat conditions that are causing so much suffering and death in Texas prisons. The Special
Litigation Section of Department of Justice's Civil Rights Division responded with a form letter
that was unresponsive to any allegations made by M.L.S.S. concerning the specific conditions
in Texas prisons; the letter stated only that “[w]e will review your letter to decide whether it is
necessary to contact you for additional information.”?* However, no subsequent response
was received.
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The DOJ’s inaction must end. The Ruiz case demonstrated that the DOJ can substantially
improve the living conditions of prisoners when it decides to intervene. However, the DOJ has
not continued its historical oversight over TDCJ.

F. The TDCJ has a Duty to Investigate lll-Treatment of Its Inmates

International human rights standards establish that in preventing ill-treatment of inmates,
States have a minimum duty to carry out prompt and impartial investigations of allegations
regarding torture and cruel, inhuman, and degrading tfreatment.?* In addition to independent,
impartial, and effective State-initiated investigations, access to grievance procedures and
freedom from retaliation are fundamental human rights.

Prompt, impartial, and effective grievance procedures are important not only for the
rights of prisoners, but also because they conftribute to the safety and order of the prison.?#
Indeed, when inmates feel they cannot express their concerns, they may resort to more
extreme actions, which could threaten the security of the prison.?#” Moreover, adequate
administrative procedures are cost effective. > Prompt, impartial, and effective investigations 35
and responses to grievances identify weaknesses in the prison administration to which prison
officials can then respond. An effective grievance system would allow the TDCJ to respond
to allegations of ill-treatment and raise prison standards without the temporal and financial
burdens of passing legislation.?#
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The TDCJ offers avenues for inmates to file grievances through its formal and informal
grievance procedures. However, the resolution of these grievances rarely culminates in
prompt orimpartial investigations. The frustration experienced by inmates who rely on the I-127
and I-128 grievance forms and the lack of solutions to heat-related issues in the grievances
exemplify the TDCJ's continued failure to meet international human rights standards in the
administration of its prisons.

i. A Duty to Investigate

Under the Convention Against Torture, States have an obligation to investigate acts
of torture promptly and impartially.?' These standards also create a duty to investigate in
accordance with the language of Article 16, the obligations found in Articles 12 and 13 are
applied equally to cruel, inhuman, or degrading treatment or punishment as they are to
torture .22

Committee Against Torture (“CAT") decisions clarify the nature of these obligations. CAT
specifically recommended the U.S. to investigate the deaths in Texas. Article 12, expanded by
the language foundin Article 16, creates a burden for States to investigate whetherill-treatment
has occurred whenever there is a reasonable ground to believe such acts have transpired.?3
Reasonable belief is established through victim's complaints, reports from witnesses to the
acts, orreports from third party groups, such as NGOs or organs within national governments.?

The State has a minimum duty of carrying out a prompt and impartial investigation.?® A
duty to initiate an investigation can arise from several sources, including an employee’s report
of the detainee’s complaints of ill-treatment.?*¢ Any suspicion of torture or ill-treatment requires
investigation regardless of the substantiation.?® In Blanco Abad v. Spain, a forensic physician
filed five reports of the detainee’s complaints of ill-freatment.?*® Even though the physician
found no outward evidence of harm, the failure to respond to these reports constituted a

250 James A. Harris's Offender Grievance Form (June 23, 2014).
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violation of Article 12.2%°

The obligation is tfriggered as soon as there is a reasonable basis for believing that some
act of torture or ill-freatment has occurred, which includes formal and informal complaints
from prisoners. In Thabtiv. Tunisia, CAT noted that an inmate’s hunger strikes and his protests of
ill-treatment should have triggered an investigation by the State.?® The State’s failure to move
to investigate constituted a violation of Arficle 12.2¢!

TDCJ grievance procedures, on their own, do not initiate an investigation in response
to inmate’s formal complaints. As long as the TDCJ ignores these allegations of ill-treatment
and refrains from conducting investigation into allegations of cruel, inhuman, or degrading
treatment, the TDCJ will be neglecting its duty to investigate, and failing to meet its burden
under international human rights standards.

ii. Prompt and Impartial Grievance Systems

In addition to the State’s duty to investigate, international standards also require that
inmates be provided a forum to complain about ill treatment.

Paragraphs 35 and 36 of the U.N. Standard Minimum Rules establish the requirements
for both informal and formal systems of requests or complaints within a prison system, and the
state’s responsibility fo deal with each grievance promptly and without delay.?¢?

Article 13 of the Convention Against Torture establishes similar obligations for prompt and
impartial investigations of complaints. A *mere allegation” by a victim of torture can create
the duty to investigate.?® At a minimum, even if the allegations ultimately prove baseless,
the authorities have an obligation to hear the complainant and to verify the veracity of the
complaint. Writing on this subject, CAT has said, “for proper examination, it was essential to
hear the detainee’s complaints, to allow the doctor to produce findings and to ascertain
whether the findings were consistent with the complaints.”?%* While the language of the
Convention refers to torture, Article 16 expands the obligation to investigate complaints to
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include allegations of cruel, inhuman, or degrading tfreatment.

Principle VII of Principles and Best Practices on the Protection of Persons Deprived of
Liberty in the Americas delineates the rights that prisoners shall have when petitioning their
grievances. Consistent with the standards under the Convention Against Torture, States bear
the burden of initiating a prompt and impartial investigation into allegations of torture and ill-
treatment,?% which duty cannot be mitigated by any domestic legislation or act. At a minimum,
individuals have the right to lodge grievances with and “receive a prompt response” from the
State party,?¢ as well as the right to “lodge communications, pefitions, or complaints with the
national human rights institutions...”2’

The language of Principle VII explicitly separates the right of individual and collective
petition from judicial and administrative remedies, stating, “Persons deprived of liberty shall
have the right of individual and collective petition and the right to a response before judicial,
administrative, or other authorities.”?¢® This language clarifies that the right to petition shall not
be limited only to judicial and administrative procedures. Inmates must be allowed alternative
channels through which they can voice concerns and grievances.

TDCJ's continued failure to provide prompt and impartial investigations, or even to
respond to inmate’s grievances, demonstrate a failure to abide by established human rights
standards for the freatment of prisoners. TDCJ's limitation of administrative remedies to the
formal I-127 and I-128 grievance forms limits the rights held by all persons deprived of their
liberty.

iii. Effective Remedies
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Under international human rights law, States have a duty to ensure that victims
of ill-freatment receive an effective remedy.?” Such effective remedies include a
right to impartial hearings,?° and offer a layer of protection in addition to the duty fo
provide access to complaint procedures and to investigate allegations of ill-treatment.

The Inter-American Court on Human Rights (IACtHR) has discussed its standard for
remedies for ill-freatment in numerous cases, and has stated repeatedly that any procedural
remedy for human rights abuses, like ill-ireatment, must be effective.?' The effectiveness
requirement for remedial procedures guarantees victims some recourse for suffering ill-
treatment and insures that basic human rights are protected.?”?

The seminal case Veldsquez Rodriguez v. Honduras stated that remedies, like the
grievance procedure provided by the TDCJ, bear a standard of effectiveness. The Court
stated that in order for remedies to be effective, any such remedies must not be illusory.?”?
When developing adequate procedures to respond to allegations of ill-treatment, States have
a duty to ensure that their remedies are not illusory or lacking the “due process of the law."#4
If facing a defective remedies system, victims bear no burden to pursue flawed remedies.?’

Elaborating onthe Veldsquez Rodriguez standard, another IACtHR case, Cabrera Garcia
and Montiel Flores v. Mexico, declared that an effective remedy for torture and ill-freatment
included a guarantee of substantive action in the case that ill-freatment has occurred.?¢ The
Court stated that remedies “must provide results or answers to the violations of rights enshrined
in the Convention, in the Constitution, or in the law . . . the remedy must be appropriate to
combat the violation and . . . must be applied effectively by the competent authorities.”?””

Gonzalez Medina v. Dominican Republic stated that State investigations into complaints
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of human rights abuses need to be “diligent and effective.”?® The Court clarified that the
diligence and effectiveness requirement does not include a predetermined obligation to
offer results to alleged victims, but rather is an “obligation of means...not as a mere formality
preordained to be ineffective.”?? One of the primary objectives of this duty is the prevention
of repeated human rights violations, like ill-freatment. 2

The TDCJ fails to offer effective remedies for individuals who suffer from extreme heat.
This failure arises from the TDCJ's lack of responsiveness to allegations of ill-treatment in the
very complaint procedures that the TDCJ itself established. Inmates rely on the informal and
formal grievance process provided for through the TDCJ, but do not receive any substantive
response or, in some cases, even any evidence of investigation into their grievance.

At a very minimum, the duty to provide effective remedies means that TDCJ must carry
out investigations that all parties find equitable. The TDCJ is aware of the danger that inmates
face each summer. The TDCJ's own grievance process and administration of its prisons, as
well as lawsuits and other advocacy alleging abuse establish this awareness. Even further,
such awareness triggers a duty to investigate and, in the case that ill-freatment as a result
of extreme heat has taken place, to take measures to stop the ill-freatment and to prevent
others from suffering the same fatal conditions.

Although available, grievance procedures offer little hope for inmates, who see their
complaints inadequately responded to or not responded to at all, and who meet a self-
defeating process at each stage of petition. Every summer, more inmates die from extreme
heat, and yet TDCJ still fails to offer any effective means of widespread relief.

iv. Freedom from Retaliation

Human rights standards protect individuals against retaliation. Article 13 of the
Convention against Torture provides that “steps shall be taken to ensure that the complainant
and witnesses are protected against all ill-treatment or intimidation as a consequence of his
complaint or any evidence given."#!

Inmates and family members have refrained from filing grievances for fear of retribution.
Some inmates have suffered actual instances of retaliation, including disruptive searches,
confiscation of personal property, and restricted access to cooler areas with slightly more
ventilation like indoor and outdoor recreation areas.

The TDCJ, the state of Texas, and the United States government have demonstrated
extreme indifference toward the health of TDCJ inmates and guards. Besides the inmate and
guard deaths verifiably caused by internal prison temperature conditions, the over 150,000
inmates currently housed in TDCJ prisons continue to unnecessarily suffer in violation of binding
domestic and international standards. For inmates, this ongoing suffering is magnified by the
TDCJ's inadequate healthcare and futile grievance systems. The TDCJ's refusal to effectively
regulateits prisons’ internal temperature and/or provide meaningful healthcare and grievance

278 Gonzdlez Medina and Family v. Dominican Republic, Preliminary Objections, Merits, Reparations, and
Costs, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 240, para 127 (Feb. 27, 2012), available at http://www.corteidh.
or.cr/docs/casos/articulos/seriec_240_ing1.pdf.

279 Id. at para. 203.
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281 Rule 70.4 of the European Prison Rules holds that any punishment for complaining shall be prohibited.




procedures to its inmates violates numerous, binding domestic and international standards. By
not acting to protect the human rights of TDCJ inmates, the United States is liable for violating
the international standards discussed herein.

A. The Right to Health

Several international human rights instruments establish States’ duties to protect all
individuals’ right to health. This obligation is owed to all individuals, including to prison inmates,
and stems from a duty to respect the dignity inherent in all human beings. At a minimum, the
obligation requires the United States, Texas and the TDCJ to ensure that living conditions in
prisons are not life-threatening, or harmful to their physical integrity, and that all individuals have
access to proper, adequate and timely medical care.?®? However, through the TDCJ, both
Texas and the United States have shown indifference to the health of inmates by maintaining
prison facilities that are verifiably hazardous.

Each summer, the heat and humidity described in TDCJ prisons violate inmates’ rights to
health.?® Furthermore, as the Clinic documented in its previous report, these conditions have
claimed at least 14 lives.?* The remedial measures the TDCJ has implemented, such as the
installation of evaporative coolers and the provision of ice water are insufficient to protect the
health of inmates. This section is intended to give an overview of the sources of international
law that obligate the governments of Texas and the United States to ensure inmates’ right to
health.

i. The United Nations

The right to health encompasses an obligation to address prisoner health, the right
to "which include[s] adequate housing and living conditions.?®>  Article 25 of the Universal
Declaration of Human Rights (“UDHR") likewise guarantees “everyone...a standard of living
adequate for...health.”?¢ The Standard Minimum Rules for the Treatment of Prisoners further
reinforces this notion, stating that “[a]ll accommodation provided for the use of prisoners and
in particular all sleeping accommodation shall meet all requirements of health, due regard
being paid to climactic conditions and particularly to cubic content of air... lighting, heating
and ventilation.”?” The ventilation systems in TCDJ units are often not regularly cleaned, and—

282 U.N. Economic and Social Council, The Right to the Highest Attainable Standard of Health, General
Comment 14, paras. 1, 36 (2000) [hereinafter General Comment 14].
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http://www.nbcdfw.com/news/local/Prison-Crime-Holds-Steady-as-Population-Declines-264273111.html (last
visited Oct. 15, 2014).
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285 Supra note 279 at 6.

286 Universal Declaration of Human Rights, G.A. Res. 217 (lll) A, U.N. Doc. A/Res/217(lll), art. 25 (Dec. 10,
1948).
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given the size of the units and the number of inmates housed— not only does the TDCJ fall well
below the standard of paying “due regard”, they fail to tackle the problems of the heat index.

Both the International Covenant of Civil and Political Rights (“ICCPR"”) and the UDHR
recognize “the inherent dignity . . . of all members of the human family.”?® In light of this
precept, the Human Rights Committee, the body responsible for monitoring States’ compliance
with the ICCPR, has interpreted States’ obligations under the ICCPR to include “the provision
of adequate medical care during detention.”?? Also, the United Nations Basic Principles for
the Treatment of Prisoners states that, “[p]risoners shall have access to the health services
available in the country without discrimination on the basis of their legal situation.”#° Therefore,
as demonstrated in supra pages 20-27 , the health services currently available to TDCJ inmates
simply cannot comply with these United Nations standards. Accordingly, the United States has
failed, and continues to fail, to fulfill its duty to protect the right.

The TDCJ routinely disregards inmates’ rights to health, and the TDCJ, Texas and the
United States, though aware of the problem, have not made efforts to improve the situation.?!
The TDCJ is a governmental agency of the state of Texas; the United States has explicitly
acknowledged the power of the Department of Justice (“DOJ"”) to affect change in state
prison conditions.?? The United States can use this power to improve the life-threatening living

288 International Covenant on Civil and Political Rights, G.A. Res. 2200A (XXI), U.N. Doc.
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condifions that inmates face every summer, and indeed has a duty to do so.

The Office of the U.N. High Commissioner on Human Rights (OHCHR) published the Manual
on Human Rights Training for Prison Officials as a practical guide for state parties’ compliance
with Artficle 16 of the Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishnment.?”? Specifically, the OHCHR cites Rule 10 of the Standard Minimum
Rules for the Treatment of Prisoners: “All accommodation provided for the use of prisoners
and in particular all sleeping accommodation shall meet all requirements of health, due
regard being paid to climatic conditions and particularly to cubic content of air, ... heating
and ventilation.”#* Indeed, the OCHR lists adequate temperatures and ventilation among
“certain basic standards” for prison accommodations, the absence of which is a violation of
international law.?> Again, the TDCJ violates these standards by not providing “basic” and
adequate climatic conditions for inmates under its care.

As described earlier in this report, during the summer months TDCJ inmates are detained
in living conditions without adequate medical care. Although it is not an international human
rights body, the World Health Organization’s (“WHO") guide to health in prisons sets standards
the TDCJ consistently violates: [w]lhen a state deprives a person of their liberty, it takes on a
responsibility to look after their health in tferms of both the conditions under which it detains
them and of the individual treatment that may be necessary.?¢ Further, although the TDCJ
does examine the health of each inmate each inmate and is aware of each inmate’s health
history in line with WHO standards,?” it neither adequately monitors heat-vulnerable inmates
nor assures that they will work in environments appropriate for their health conditions.?”®

ii. The Organization of American States

Like the UDHR and the ICCPR, the American Declaration on the Rights and Duties of Man
(“ADRDM”) acknowledges a basic, unalienable dignity and right to health as fundamental
rights possessed by every person.?” The Inter-American Commission on Human Rights has
expressed concern over extreme prison conditions in its Principles and Best Practices on the
Protection of Persons Deprived of Liberty in the Americas, stating that “persons deprived of
liberty shall have adequate floor space, daily exposure to natural light, appropriate ventilation
and heating, according to the climactic conditions of their place of deprivation of liberty."3%
The situation in TDCJ units just discussed clearly violates these standards.

often result in the jurisdictions taking the necessary remedial measures, but which may also be followed by the
Department filing a lawsuit.” Id.
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B. The Prohibition of Cruel, Inhuman, and Degrading Treatment

The United States has obligated itself under severalinternational humanrightsinstruments
to treat inmates with the respect and inherent dignity of a human being. The international
community has taken the firm and consistent position that extreme heat, such as that to which
Texas prisoners are subjected every summer, surpasses the threshold for cruel, inhuman, and
degrading treatment. Indeed, the conditions in TDCJ prisons violate standards established by
every organization that has explicitly considered the issue of regulating inmates’ exposure to
extreme temperatures.

i. The United Nations

Article 16 of the Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishnment obligates member states to “undertake to prevent in any territory
under [their] jurisdiction... acts of cruel, inhuman or degrading treatment or punishment which
do not amount to [infentional torture], when such acts” are attributable to a public official
or person acting in an official capacity.®®' CAT has frequently addressed the issue of extreme
prison femperatures in other countries. On multiple occasions, CAT specifically mentioned
“ventilation, heating...and access to fresh air” in its list of issues to various signatory countries
around the world.??? Its Concluding Observations to Estonia,®*® Bulgaria,®** and Mongolia®®
note poor ventilation as a sign that prison conditions do not meet CAT standards. CAT also

301 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment art. 16,
Dec. 10, 1984, G.A. Res 39/46, UN. Doc. A/39/51.
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para. 17, UN. Doc. CAT/C/EST/CO/5 (June 17 2013), http://www.refworld.org/docid/51dfe0564.html.
304 Committee Against Torture, Concluding Observations of the Committee against Torture: Bulgaria,

47th Sess. para. 22,U.N. Doc. CAT/C/BGR/CO/4-5 (December 14 2011), available at: http://www.refworld.org/
docid/4f1d594a2.html.

305 Committee Against Torture, Consideration of Reports Submitted by States Parties Under Article 19 of the
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recommended urgent review of the conditions in a Beninese facility, where heat indices
exceeded 120°F., and adyvised that remedial measures be implemented there 3%

In its most recent Concluding Observations to the United States, CAT addressed the
issues of extreme heat and lack of proper ventilation in U.S. prisons for the first time:

“The Committee is particularly concerned about reports of inmate
deathsoccurred as aresult of extreme heat exposure while imprisoned
in unbearably hot and poorly ventilated prison facilities in... Texas.

The Committee urges the State party to investigate promptly,
thoroughly and impartially all deaths of detainees, assessing the
health care received by inmates as well as any possible liability
of prison personnel, and provide, where appropriate, adequate
compensation to the families of the victims.

The State party should adopt urgent measures to remedy any
deficiencies concerning the temperature, insufficient ventilation and
humidity levels in prison cells, including death row facilities. 307308

ii. The Organization of American States

On October 27, 2014, the Clinic argued before the Inter-American Commission on
Human Rights (“IACHR") that the U.S. had failed in its obligation to prevent cruel, infamous,
or degrading treatment or punishment of TDCJ prisoners. Despite awareness of the issue and
prior notification of the hearing, representatives from Texas and the TDCJ refused to attend.
Representatives from the The United States Department of State listened to the Clinic’s
presentation but were unable to contest the facts. IACHR President Felipe Gonzdlez expressed
regret that representatives from Texas did not participate in the hearing and described the
state of TDCJ prisons as a “situation ... of extreme concern™,

306 U.N. Subcomm. on Prevention of Torture, Report on the Visit of the Subcomm. on Prevention of Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment to Benin, paras. 180, 190, U.N. Doc. CAT/OP/
BEN/1 (2011), available at http://www.refworld.org/docid/522073524.html.
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According to the IACHR's recent press release on the matter?'©, the Commission expressed
the “need to investigate the deaths of inmates”, and to “establish mechanisms to monitor
general conditions and address the problems”. The Commission also stated that it would
“follow up on the situation”. In similar investigations in the past, the IACHR has found that a
lack of ventilation and “oppressive heat” in Honduras and Suriname created a “suffocating
atmosphere” for inmates.?'" It has also found to be “in serious violation of the right to
humane freatment” because its inmates were exposed to extreme heat without adequate
ventilation.?'? The Inter-American Court has further held that a failure to provide inmates with
adequate measures for alleviating extreme temperatures violates Article 5 of the American
Convention.?’3 In light of these previous findings, the Commission’s intent to further investigate
into TDCJ facilities shows considerable promise.
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Conclusions Mo 08281 gLe Lol jle]g}

It is clear that the conditions in TDCJ prisons fall well below the established standards
expected against cruel, inhuman, or degrading treatment. Specifically, the Clinic’s findings
regarding TDCJ prisons’ internal temperatures, the pervasive lack of air conditioning,
inmates’ increased risk of heatstroke and death, and the inadequacies of the TDCJ's heat-
relieving measures far surpass conditions that have already been held to violate member
state obligations by several bodies as discussed?'“. In addifion to that, the TDCJ fails to
provide sufficient health care for heat-vulnerable inmates despite being well aware of their
conditions. This report has also demonstrated how the current system in place for responding
to inmate grievances is wholly inadequate, and in some cases has actually created a
culture where inmates are deterred from filing such grievances.

“A human being’s life is precious, and mine isn't
any less precious because | have on white [prison
apparel].”

- Keith “Malik” Washington

315

Indeed, conditions in Texas prisons parallel those the United States has consistently
condemned worldwide. Each year, the U.S. Department of State submits Country Reports
on Human Rights Practices to the U.S. Congress.®'¢ These reports are mandated by Congress
in an effort to inform U.S. policy and foreign assistance.®” The Reports cover all countries
receiving assistance from the U.S. as well as all U.N. member states.?'® In these Reports, the
State Department has cited high temperatures and inadequate ventilation or cooling in
prisons across the globe as a key factor in determining prison conditions to be harsh and
life threatening, or otherwise insufficient to meet infernational standards.®'” Countries in which
the State Department recently reported such conditions include the Bahamas,*® Pakistan,3?'
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Senegal,®*? Chile,**® China,** Japan,*® and Madagascar.®? Texas does not fare better than
these countries on the issue of living conditions within prisons. Even Guantdnamo Bay, a US
facility designed to deal with the most serious of offenders, provides air-conditioned cells for
its detainees®?.

The State of Texas, TDCJ, and the United States must respond to the ongoing human
rights violations occurring within their scope of responsibility. The Clinic makes the following
recommendations to prevent further inhumane treatment of inmates and further suffering by
inmates and TDCJ staff.

To prevent not just further inmate deaths, but the continuing violation of inmates’ right to
health, dignity, physical and moralintegrity, the State of Texas, through the Texas Legislature, the
Texas Department of Criminal Justice (TDCJ), and any related agencies must take immediate
measures to institute policies in the prisons. This should be done through implementation of the
following suggestions:

Housing Conditions:

1. Establish a temperature range from 65°F to 85°F throughout TDCJ facilities,
including in prison cells and inmate housing areas. Additionally, the heat index (a
combination of temperature and relative humidity) should never exceed 90°F to
ensure that the risk level inmates and guards are exposed to never exceeds the
“caution” level displayed in Figure 2 on page 11 of the report;

2. Approve and allocate all necessary funds for installation of permanent air
conditioning in all areas of all TDCJ prison facilities;

3. Adopt all necessary preventive measures to avoid heatstroke and heat related
injuries. This could include, but is not limited to:

a. Allowing inmates to take as many showers as necessary throughout the
day to alleviate the risk of heat related injury;

b. Ensure that all cells have cooling fans in addition to A/C if necessary;

C. Allow inmates to queue for all windows (such as medication stations)

inside in air conditioned areas;
Provide inmates with transit buses that have air conditioning; and
e. Implement standards recommended by organizations such as:
i. The Centers for Disease Control (CDC) which recommends, among
other things, the frequent replacement of fluids (giving inmates
access to ice and cool water), and taking breaks from prolonged

Q
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exposure to extreme heat and humidity; and

i. The Occupational Safety and Health Admi nistration (OSHA) which
recommends, among other things, that evevn workers involved in
light, sedentary work (such as writing or knitting) should avoid
contfinuous work in temperatures higher than 87°; that ample
supplies of liquids should be made available to these workers, and
that workers should drink small amounts frequently (such as one cup
every twenty minutes) to replace lost fluids; and that efforts at
climate conftrol like proper ventilation, air conditioning, and fans
should be used to avoid heat-related injury ;

4, Make available the same standards for inmates’ living areas and cells that the
TDCJ already have for inmates in working conditions. This would require:
a. Prison staff to promote high water intake when the temperatures reach
110°F; and
b. Prison staff to promote “excessive” water infake when the temperatures
reach130°F;

5. Any newly constructed prison buildings must be built with air conditioning, and the
TDCJ can only contfract with prisons that already have air conditioning installed.

Grievance Procedures, Investigations and Remedies:

1. Ensure that allinmate complaints receive a complete and impartial investigation
by an independent investigator (i.e., someone outside the unit where the
complaint is filed). Additionally, the inmate who filed the complaint and any
relevant witnesses should be interviewed;

2. Ensure that inmates are protected from retaliation by TDCJ employees for filing
grievances. TDCJ must give effect to Article 13 of the UN Convention Against
Torture which gives detainees protection against ill-freatment or intimidation as a
consequence of their complaint or evidence being given;

3. Promptly, thoroughly and impartially all deaths of detainees in TDCJ facilities, and
to carefully assess the health care received by inmates;

4. Create a public index of grievances and responses in TDCJ facilities similar to that
of the Federal Bureau of Prisons. This would make such information available to the
public without the use of names; and

5. Grant the Ombudsman broad jurisdiction to receive, process, and directly
investigate claims, rather than merely responding to the claims by inmates and
their families. These powers include, but are not limited to:

a. The authority to investigate anonymous complaints;

b. The authority to initiate sua sponte investigations to protect inmates from
retaliation; and

C. The capacity to interview inmates and guards to follow up on these

investigations to ensure that the situation is being handled properly.

Health of Inmates:

1. Immediate screening of all new inmates for health conditions or medications
that could make them more susceptible to heat-related iliness;

Establish a clear procedure to increase monitoring for heat-sensitive individuals;
Immediate movement of heat-sensitive new inmates to housing areas that do
not have temperatures exceeding 85°F. If air conditioning is not yet available,

2.
3.
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1.

2.

the inmate should be transferred to a different unit. If that is not possible, the
heat-sensitive new inmates should be continuously monitored;

Frequent monitoring of all inmates housed in non-air conditioned units when
temperatures in inmate housing areas exceed 85°F;

Uniform documentation of the above recommendations, including number of
inmates classified as susceptible to heat-related iliness, and quantity of cool
liquids provided per inmate;

Establish a training program for medical personnel that focuses specifically on
heat related injuries, including, but not limited to:

a. Recognizing what inmates are at an increased risk of suffering a heat
related injury;

b. Understanding the heat-related side effects of certain medical conditions
and medications; and

C. Establishing protocols for monitoring the inmates and properly treating
them;

Establish a training program for non-medical personnel to recognize when
someone is af risk of suffering from a heat related injury, as well as when to alert
medical staff about possible heat related injuries;

Proper identification of heat related injuries and deaths in the TDCJ's medical
records; and

Implement the recommendations made by the UN Committee Against Torture
(CAT) to investigate promptly, thoroughly and impartially all deaths of detainees
in TDCJ facilities, and to carefully assess the health care received by inmates.

In pursuit of these reforms, The United States Department of Justice and Department of
State mustintervene to assist the State of Texasin achieving these recommendations. The United
States carries a burden to prevent inhuman freatment under the Constitution and international
law. Civil society and international organizations are prepared to assist in complying with these
standards and prevent further injuries and deaths. Specifically, the United States Department
of Justice and Department of State should:

Invite the Inter-American Commission on Human Rights to conduct an on-site visit
and issue a report on extreme temperatures in Texas prisons;

Oversee and monitor the TDCJ and The State of Texas to ensure their compliance
with these recommendations and those of international institutions. This could be
achieved by implementing a training program to ensure that the TDCJ adheres to
international standards;

Attend any hearings held by the Inter-American Commission on Human Rights on
this issue, and secure the TDCJ and State of Texas' attendance as well; and
Implement the recommendations made by the UN Committee Against (CAT)
Torture. These are to:

a. Investigate heat-related deaths;

b. Assess health care standards and liability of medical and prison staff for
heat related injuries;

C. Provide adequate compensation for individuals who have suffered from

heat related injuries and to families whose loved ones who have died from
the heat; and

d. Establish a prompt, impartial, and effective grievances procedure for
inmates.



The Human Rights Clinic is aware that implementation of these suggestions would require
financial resources. But the TDCJ is already incurring great expenses on this issue currently.
Such costs include the costs of treating heat related injuries, litigation costs in the wrongful
death suits and costs associated with the injuries of the guards. But the greatest cost they are
incurring are the lives and dignity of the inmates, and so The State of Texas and the TDCJ must
find a financially viable way to deal with this issue. To achieve these recommendations, one
such proposal would be to consider reforming the Penal Code in Texas to reduce the general
prison population. This could be done in many ways, one example being classifying all non-
violent offences carrying sentences of two years or less as misdemeanors requiring probation
rather than jail fime. Thus, not only would such a reform of the Penal Code mean that there
would be fewer inmates overall, but there would also be more funds to go towards improving
the appalling conditions in Texas prisons.
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Annex A

This Annex offers a few examples of Offender Grievance Forms received by the Clinic.

1) 1-127 Offender Grievance Form

' L
Texas Department of Criual Justice

OFFICE USE ONLY

ety wmg 1

{}FFENDEZR rae Bacwived:
STEP 1 GRIEVANCE FORM

Dhate Rww: __

iy w g § sadet

T e _ [ A L

b abpws s Ehate

Offemder S ame:
Unii: BETD

(B} Housing Assignme

Coorge 3010 Hnit [ TR TR L o T -

L nit where incident accurred:
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Yau must iry bo resalve vour prebicm with @ siall member brlode vou sabmdl fermal qompliist

appealing ihe tesilts ol 2 disciplinary hearing
W did yois talk e |name ]

, MULLINS - ind N LI
What was theit response” 1 am your ranking sapere

Wbt actioen wa ek 0D .

prriaia
1AL

AL OFF-
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LIS

USE

Siwbe yoar iy anin UL
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- . [ExE : AEE * 8.
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W=

Wistreat=ent useally

A Pes or entitlesents, PULE 41 - DENTAL OF
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s. Bis frcludes, bt is ot Visited to, vthoried danial of Leged visits o=
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ﬂm.mdﬁuﬁnmd{mh o ereegond with the carts oc pblic officials, RULE 22 - HARASSING 0%
PETALIATING ACAIMST AMOTUFR =- An employee i3 prohibited from harassing or retaliating scainat
_snothes individual in any form or for any Deassn.

; ; -4, MULDE refised to coxiet/porfoen "HWOPLY" ingro & oS
BACTS: o uied, Dec. sty 20U, et cbdife OO YI- W, M) o peet et
gurntios betun the tie of 100 teagh 150 brs. =d m;m;umm._ga:ngﬂﬂn_w 1AL
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[Ne
il by
[ Y I'r‘ A ()
‘ e T \ |i'c""\n' t. ) Mok 2 24 L )£ MIE i .'urno. (e
ol Ui medibal demltmen) 3 nad he. Neat wns dimwg 4o Me

.

Action Requested to resolve your Complaint, \‘/9 < of P ] . Isd !

Offender Signature:

Grievance Response:
Per chart review, medical was never notified of any heat related issues you were having. If you are having any Issues submit a
sick call request

,-—"\
< o Pam Pace

dh .
Signature Authority: tﬁf'g’_‘ | T:K(x i Praclice Manager Date: 1. z__f__ fl‘-'-f ]
If you are dissatisfied with the Step | response, you may submit a Step 2 (1-128) to the Unit Grievance Tnvestigator within 15 days from the date of the Stop 1 response.
State the reason for appeal on the Step 1 Form.

Returned because: *Resubmii this form when ihe corrections are made.

[ 1. Grievable time period has expired.

D 2. Submission in excess of | every 7 days. * OFFICE USE ONLY
D 3. Originals bmi - Initial Submission UGT Initials:
. tted.
ot Grievance #:

[ 4. inappropriate/Excessive attachments. *
[ 5. No documented attempt at informal resolution. *

Screening Criteria Used:

D Date Recd from Offender:
6. No requested relief is stated. *

. Date Returned 1o Offender:
[ 7. Malicious use of vulgar, indecent, or physically threatening language. *

1™ inbmission UG Enitials:

D 8. The issue presented is not grievable. Grievence #: o
[0 9. Redundant, Refer to grievance # — . Sereening Criteria Used: -
3 10. Miegible/Incomprehensible. * Date Reed from Offender e
O 11. Inappropriate. * Date Retumed 1o Offender —
UGI Printed Name/Signature: S— — 1™ submisston UGH tmitials:
Grievance §;

Application of the screening criteria for this grievance is not expected to adversely . ~itarls Used
Affect the offender’s health, Screcning Criteria Used: .
Date Recd from Offender: __

Medical Signature Authority: — Date Retarned to Offender:

1-127 Back (Revised 11-2010) Appendix F
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1-127 and 1-128 Offender Grievance Forms

Texas Department of Criminal Justice OFFICE USE ONLY
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L * 4 STEP1 Grievance Form | ™"
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sppealing the resalis of & dbciplinery hearing. =
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What was their respomse” 1'1] think about it ™

Wit sction was iaken? _Informal cesolution of case

ki your gricvance in fhe spadce provided. Please stsie wha, whai, when, where and the dis
N 6/7/14 @ 15:30 C.0. Kutl was assigned to Fcho dormi

el gave me a direct unlawful order to quit ™

thile of ficer Kuti believed
ehaustion. I was dressed

ulicrous. Regardless of

other of [lendeg

_I'._r_l. e ssue lnmediately after our conclussion of

eCrdation

® done cooling In the bathroom I approached Kuti te

sedod medical attention. Kuti did mot say one word to me,

w sane Cable he was sitting at. I told Me. Kutd ™ NO ™. 1 also

a to call medical

stll]l dizzy [rom being s0 hot and asked

ti responded " You always nesd medical help " and gathered his paparwork

rm only to stand in the hallway. Kuti never notified medical after my rogquest .

=5"4 Kutl lefr it ook one and a half hours for chow ties so 1 could ﬂ,_l.ﬂ-: with :_.L..EH_-.";'J"_.UI.'.'.

bout this issue. Most of the corwversation vith supervisors was about the direct order aspect,

nd ultimately Lt. Raven cesolved the case finding Futi's cor plaint was holding no merit. My

Clevance is not about the showering allegation. My grievance ia 1 was sufferine heat exhaustion

nd 1 asked for medical help but Kuti mede no effort to help or contact the infirmary. 1 also

now that Kuti is in possesion of a notification card provided by supervisors on the extreme

at conditions and what to watch for, mx 5 heat exhaust o

1 hiat stroke. This card does

we Kutl how to ceco

com ong. Also this card

2e het strokes and CXNAUSTLON, A8 will as [ notified him [ was suflfering

1- EII:":-f .r:: trcabmenl A lJ.d'\,,'rllt fon of sach omditions ancl I will

xte them below. ™ mow person out of direct sunlight Into sir=conditioning if possible™ ,.ath
-."-.

127 Froat | Revissd 11-2000) YVOUR SMGNATURE 15 REQUIRED OX BACK OF THIS FORM a (OYER)
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Offender Signature: _

Grievance Response:

Investigation into your complaint did not reveal evidence of staff misconduct. Ilce was
passed oyt as soon as it was available. No corrective action is warranted.

e AHDBN RERRGTE SOLEY

If you are dissatisfied with the Step | response, you may submit a Step 2 (1-128) to the Unit Grievance Iny
State the reason for appeal on the Siep 1 Form.

Ihle:m ? 1 Z]I“

within 15 days ‘r.“' the date af the Step 1 response.

.
Returned because: *Resubmit this form when the corrections are made.
i
O . Grievable time period has expired -
2. Submission in excess of 1 every 7 days. * OFFICE USE ONLY
Initial Submission UGH Inftials:
D 3. Originals not submitted. *
. . b . Grevance ¥
O 4. inappropriate/Facessive attachments. Screening Criteria Used: __
[ 5. No documented attempt at informal resolution. *

U Date Recd from Offender:
6. Mo requested relief is stated. ®

. Date Returncd to Offender;
O 7. Malicious use of valgar, indecent, or physically threatening language. *

1 Submission UGH Initials:
D 8. The issue preseated is not gricvable. Girievance # —

9. Redundant, Refer 1o grievance # Screening Criteria Used

D 10. Niegible/Incomprehensible. * Date Recd from Offender

D 11. Inappropriate. * Date Returned 1o Offender:

UGH Printed Name/Signature: _ Yisybmission UGH Initials:
Grievance §:

Application of the screening eriteria for this grievance is not expected to adversely Sereening Criteria Used
Affect the offender’s health. ) ‘

Date Recd from Offeader
Medical Sig ¢ Authority:

-——— Date Returmed to Offender
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{EACT] - BASED o THe fAT T (TDCT - cid ) Agoscy DsEs [RoT] Have AN
_gnaelisnad . Policy -(ie .. BR , AD, UNIT Policy exc..) Comcariise (T o
Tce LAICR CorkB5 in THSE B Tome Her ommss. Tomcumes) _Alfonos
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Offender Signature:

Grievance Response:

This was not an intentional act meant to cause your harm; as stated in the Step 1,
it was passed out to your housing area as soon as it was available. No evidence of

agency policy violation. No further action warranted.
£ SEP 17200 ¥ R4l

Signature Authority:

Returned because:  *Resu fu.k;; Jorm when corrections are made. OFPICE - USE
Initial Submission CGO Initials:
[ 1. Grievable time period has expired. Date UGH Recd:
O 2. megible/Incomprehensible.* Date OGO Recd: - i
O 3. Originals not submitted, * (check one)___Screened _lmproperty Submitied
Comnents:
O 4 Inappropriate/Excessive attachments.* Date Retumed 1o Officnder:_
[ 5. Malicious use of vulgar, indecent, or physically threatening language.| 2 Submissien OGO Initials:
O 6. imappropriate.* Dwe UGH Recrk
Date OGO Recd:
(chock one) ___S i peog Sy
Commenits:
CGO Stall Sig . Date Returned 1o Offender:
¥ Submission OGO Initials: _________
Duate UGH Recd:
Date OGO Recd:
(check one) ___ Screened Improperly Submitted
Comments: __ —
Date Returned to Offender: _
1-128 Back (Revised 11-2010) Appendix G
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1-127 and 1-128 Offender Grievance Form
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Unit: _Eﬂ'iﬂa,&lh.\d_ llnnln: Assigmmeni:

Unit where incldent sccurred: ST o s T/ ¢
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"Remove clothing but maintain modesty', " have person drink water if concious" , "sprinkle water

on them and fan them if no breeze" , "set medical attention ASAP". Kuti did none of this! I
of my cloths except my shorts and shoes, i was

was not in direct sunlight, I was out of most
drinking water and I did sprinkle water on my body under a breeze. The only other thing was
Kuti needed to contact medical but did not do so since he believed 1 was violating a rule. Also
¢ to not bath in the "bathroom"! Verbal order is superceeded by
right about not bathing, Standards and Behavior chapter thre:
In closing, I was suffering am
ly with my request for medical

there is no rule or lawful orde

written policy, so to say Kuti was
t1: of fender handbook says we must maintain hygeine at all times!

in pain and danger of collapsing from heat but Kuti did not comp.
help or support. That is mistreatment of offenders and substandard duty performance.-yy 7 7 201

Action Requested to resolve your Complaint. 1, ;o5 posted on extreme heat conditions and to not be
;_speak with witnesses of s_t_af:'; members. - -
Date: 6-11;-20111 -

mistreated

c.0 I(.l.lti_a_glj._l_l_, as well

Offender Signature:
Grievance Respo

plaint. Investigation revealed insufficient evidence to

An investigation has been conducted regarding your com
date. No further action is warranted.

support your allegation of staff misconduct by Officer Kuti on the alleged

quL 2 3 20

o Date:
!nu:nirnmnhdm-llhemqlmpuu-.

Signature Authority: —e - —_—
1f you are dissatisfied with the Step | response, you may sabmit a Step 2 (1-128) to the Unit Grievanee Investigator &t
State the reason for appeal on the Step 2 Form.

Returned because: “Resubmit this form when the corrections are made.

[ 1. Gricvable time period has expired.

OFFICE USE ONLY

)2 Submission in excess of 1 every 7 days.
L 3 | I Submi u ials: .
[ 3. Originals not submitted. * L S i
Grievance . __ S -
Ol 1 iate/Excessive attachments, * - o
PPy Sercening C ————
DS No doc d aticmpt al | resol -
Date Recd from Ofender: ————
[0 6. Mo requested selief is stated. *
D B ol ) o - . Date Returned to Offcndgr e
alicious use of vulgar, indecent. or physically threatening language. )
B 1= Submissing [ YT S —
[0 8. The issue presented is not gricvable. Gricvanceds S
[39. Redundant, Refer to grievance #§ oo oo Sereening Criteria Used:
0 10. thegible/ncomprehensible. ™ Date Recd from Offender: _—
[ 1. Inappropriate. * Date Returned o Offender
UGI Printed Name/Sig e - — ds45abmission (I T P —
" . . . ‘ " J & . Grevanee @ e ———
Application of the screening criteria for this grievance is not expected 1o adverscly ) ;
A the offender's health. Sereening Criteria Used: ____ e
Date Recd from Offender: e e
Medieal Signature Authority: o [ Date Retorned 1o Offender: e
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Step 1 response appropriate.

Please refer to that response. There was no evidence
to substantiate your allegations. No further action warranted.

Signature Authority: = Date: _
Returned because:  *Reswbumit this form when corrections are made. OFFICE USE ONLY
Initial Subimission CGO Initials:

Grievable time period has expired.

. Illegible/Incomprehensible.®

B =

. Originals not submitted. *
. Inappropriate/Excessive attachments.”

. Malicious use of vulgar, indecent, or physically threatening language.

N .

Ooo0o0o0oog

-

. Inappropriate.”

CGO Stall Signature:
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Date OGO Recd:

{check onc) Sercened Tnpeoperty Suhe

o

amcel o (O lencder

Dt R

3 Submission CGO Initiaks:

Dinte UG Reod
Dot CGO Reod

{chock one) Seromal Impeoperly Submitied

Comments

3 Submivsion CGO lnitiake:
Dade UG Rece:
Dt CGO Roed

{cherk anc) Sevoomad limpwoperly Submisted
Commenis

Date Returmod 10 Offender
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