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1.
Malawi submitted her initial report under Article 40 of the International Covenant on Civil and Political Rights (ICCPR) in April 2012.  The Human Rights Committee compiled a List of Issues arising from the report which Malawi hereby responds to prior to her appearance before the Committee on 9th and 10th July 2014. 


Constitutional and legal framework within which the Covenant is Implemented (art. 2)
Please explain which steps have been taken to fully incorporate the provisions of the Covenant in the legislation of Malawi so that the Covenant can be directly invoked and given effect by courts. Please also clarify which provisions of the Constitution, if any, are inconsistent with the Covenant and in which ways these inconsistencies will be addressed. Please also provide information on what procedures are in place for the implementation of the Committee’s Views under the Optional Protocol. Finally, provide information on which measures have been taken to raise awareness of the Covenant and the Optional Protocol among judges, lawyers and prosecutors.

2.
The ICCPR has largely been adopted into the legislative framework of Malawi. The principles and provisions of the ICCPR has even been constitutional status and the Bill of Rights under the Constitution has made provision for the rights and enforcement of certain provisions based on the ICCPR. At legislative level, the Law Commission which is a constitutional body mandated to conduct law reform which includes review of existing legislation and development of new legislation does as a matter of course have recourse to international instruments with binding force when conducting law reform. The proposed legislation from the Law Commission will invariably make reference to the ICCPR and other international, regional and bilateral agreements in its recommendation of legislative nature. 

3.
Where there are inconsistencies between the ICCPR and local legislation, it is addressed through a systematic legislative and policy review approach which shall gradually eliminate the inconsistencies. Courts are also available to offer guidance through their decision on the unconstutionality of legislative and policy decisions and principles, from time to time. As such, the ICCPR cannot and does not need to have direct application in Malawi as the existing measures do allow for its application through the process of domestication. 

Please explain whether the Malawi Human Rights Commission has the competencies, means and mandate to function in line with the principles relating to the status of national institutions for the promotion and protection of human rights (Paris Principles). Please also provide information on steps taken to ensure the independence of the Commission, and to increase its resources in order to enable the Commission to fulfill its mandate. Please clarify which mechanisms are in place for the effective consideration and implementation of the recommendations issued by the Commission.

4.
The Malawi Human Rights Commission has the competency, means and mandate to function in line with the principles relating to the status of National Human Rights Institutions for the protection and promotion of human rights. The Commission is established under the Constitution of the Republic of Malawi and is regulated by an Act of Parliament, Human Rights Commission Act, No. 27 of 1998. These two instruments provide the Commission with the mandate and means of operation. To this end the Commission is empowered to promote and protect human rights in the broadest sense possible and investigate human rights violation on its own volition or upon complaints received.  The Commission is competent to carry out the mandate as provided for in the above instruments in that it has well-trained and qualified personnel.  However, it remains a challenge for the Commission to carry out its functions due to limited and inadequate resources in terms of finances, equipment as well as human resource.

5.
As one way of guaranteeing its independence, Commissioners take an oath of office committing them to upholding the Commission’s mandate as enshrined in the Constitution of the Republic of Malawi. The Commission also has in place a Code of Conduct which guides the manner in which both the Commissioners and members of staff ought to behave when interacting with the government and the public.

6.
There are various ways that the Commission uses to ensure that its recommendations are effectively implemented.  Firstly, the Commission is required by law to produce an annual report which outlines all the major activities that the Commission carried out in a particular year. This report is submitted to parliament for deliberation and adoption.  This entails that once the report has been adopted by parliament all stakeholders mentioned in the recommendations including government are obliged to comply with all the recommendations.  Secondly, from time to time, the Commission monitors the implementation of its recommendations.  The Commission also examines and reviews administrative, legislative and judicial decisions to ensure that they are in line with fundamental human rights principles.

7.
The Commission gets its funding from the Government but it is usually inadequate. In order to increase its funding, the Commission produces project proposals which are sent to various donors for funding. Some of the Commission’s major donors include UNDP, EU, UNICEF, IRISHAID, Aus Aid, Royal Norwegian Embassy, NAC and Plan Malawi.



Non-discrimination, equality between men and women (arts. 2, para. 1, 3 and 26)

Please provide information on the findings of the Law Commission with regard to its review of the Penal Code, in particular sections 137(A), 153, and 156, in the context of the Human Rights Committee’s previous recommendation to decriminalize consensual same-sex sexual activity. Please clarify whether the State party will introduce monitoring of cases of violence based on sexual orientation. Please also specify whether the State party has set up awareness-raising campaigns to educate the population on the issue.

8.
Sections 137(A), 153, and 156 were indeed referred to the Law Commission which commenced work on their review with research. However due to lack of funds the review has stalled and there are no findings on the issue. 

9.
Malawi has not set-up a mechanism to specifically monitor cases of violence based on sexual orientation nor has it set up awareness-raising campaigns on the same.  All cases of violence are handled in the same way regardless of the cause or alleged basis of the violence.

Please provide information on steps taken to ensure that persons who engage in illegal practices targeting widows, such as appropriating a widow’s estate, “sexual cleansing” rituals, and “widow inheritance”, are prosecuted and punished, if found guilty. Please also indicate which measures, including awareness raising campaigns, have been adopted to eliminate these traditional practices affecting the dignity and personal integrity of women. Please also clarify whether the Marriage and Divorce Family Relations Bill has been adopted by Parliament, and if so, provide information on its provisions. Please also provide information on measures adopted to raise awareness of the new Gender Equality Law among lawyers, prosecutors, judges and society at large

10.
Illegal practices targeting widows such as appropriating a widow’s estate are dealt with under the law using Deceased Estates (Wills, Inheritance and Protection) Act of 2011 which has provided serious penalties to perpetrators with both fines and imprisonment. The Gender Equality Act prohibits what are called  harmful practices which mean a social, cultural, or religious  practice which, on account of   sex, gender or marital status, does or is likely to undermine the dignity, health or liberty of any person; or result in physical, sexual, emotional, or psychological harm to any person.

11.
Efforts to eliminate traditional practices include campaigns against violence during the commemoration of international days against Gender Based Violence such as International Women’s Day (8th March every year) and 16 Days of Activism against Gender Based Violence 25th November-10th December, every year).

12.
The Marriage, Divorce and Family Relations Bill has not yet been tabled in Parliament because of the outstanding issues including the prohibition of polygamy, and the minimum age for marriage which were contested during the previous tabling of the Bill in Parliament. 

13.
Training has been done on gender related laws including the Gender Equality Act of 2013 for Magistrates, Police prosecutors, and Social Welfare officers. After the enactment of the Bill in 2013 the Ministry trained 65 officers from 13 Gender Equality and Women Empowerment Programme implementing districts (Chitipa, Karonga, Nkhatabay, Mzimba, Salima, Mchinji, Dedza, Dowa, Machinga, Mangochi, Chiradzulu, Chikwawa, Nsanje). However, the constraint is financial resources to cover all relevant stakeholders with training and awareness.



Right to life (art. 6)

Please indicate whether the State party intends to ratify the Second Optional Protocol to the International Covenant on Civil and Political Rights and amend the Criminal Code, with the aim of formally abolishing the death penalty. Please explain whether the death penalty continues to be imposed by some courts and tribunals and, if so, specify the number of persons condemned to death and of commutations of the death sentence in the last five years. Please also explain how this is in line with the moratorium on the application of the death penalty as well as the Constitutional Court decision in the case of Kafantayeni v. Attorney General.

14.
There are no immediate plans of abolishing the death penalty. Malawian courts still impose a death penalties on persons convicted of murder. Since the dawn of multiparty system of government no person sentenced to death has been officially executed. Thus there are a number of persons on death row who are in practice serving a life sentence. The 2007 High Court decision of Kafantayeni and Others v. Attorney General, DID NOT abolish the death penalty but struck down the mandatory death penalty and found that all prisoners initially given a mandatory death sentence were entitled to a new sentencing hearing.

15.
In February 2014, the Malawi Human Rights Commission in conjunction with the Directorate of Public Prosecutions and Legal Aid Bureau embarked on a project to commence resentencing hearings of all individuals affected by the Kafantayeni decision. As at early June 2014, there are 29 people on death row at Zomba Central Prison.

With regard to reports of cases of extrajudicial killings, please report on the outcome of criminal proceedings related to (1) the death of Edson Msiska in January 2012 in police custody; (2) the death of Fanikizo Phiri by a police officer during a student demonstration; (3) the death of the student Robert Chasowa on campus. 

16.
Regarding the death of Edson Msiska, the Police instituted an internal inquiry which led to six police officers being arrested. Three of them have been acquitted while the remaining three are being prosecuted. The case is as of June 2014 at defence stage. 

17.
In the case of Fanikizo Phiri, it is unlikely that prosecution will be conducted. The case is fairly old, and no person has been arrested in connection with the case.

18.
In the case of Robert Chasowa, several arrests were made and the Directorate of Public Prosecutions was furnished with a case docket. However, the DPP directed the Police to conduct further investigations in relation to the case. Consequently prosecution has not yet commenced.  



Prohibition against torture and cruel, inhuman or degrading treatment or punishment, right to liberty and security of person, treatment of persons deprived of their liberty (arts. 7, 9, 10, 12 and 13)

Please provide information on steps taken to effectively combat torture and excessive use of force by police officers. Please provide information on the work of the Independent Police Complaints Commission, in particular (1) the total number of complaints of alleged torture and cruel, inhuman or degrading treatment on the part of police officers or prison officials that have been filed since its establishment; (2) how many of those have been investigated; (3) the outcome of the investigations and the action taken against those found guilty; and (4) the measures taken for the rehabilitation and compensation offered to victims. 

19.
The initial step taken by the Police to combat torture and excessive use of force by police officers was the introduction of Human Rights as one of the courses to be taught at the basic recruit training level. This was followed by the development of a Human Rights Manual and a Source Book on Human Rights in 2004 for use by police officers. Further Officers - In-Charge of various police stations conduct lectures at monthly intervals where among the things tackled include prohibition against the use of excessive force or torture by police officers.

20.
The Police Complaints Commission is not yet operational. However steps have been taken in setting up the preparatory work for the operationalizing of the Commission.   In 2007 the Police Service created an Internal Affairs Unit with the aim among others; to investigate complaints against police officers. The unit has so far registered 407 complaints against police officers. Out of these 349 have been investigated and remedies ranging from damages to compensation have been made to victims. Perpetrators have been subjected to criminal prosecution, disciplinary offences under the police Act and dismissals and dismissals depending on the circumstances of the case. 

21.
The Police Act also establishes a Lay Visitors Scheme which is already operational. Under the Scheme every police station has a Committee made of local people who have power to inspect the conditions of detention for persons detained at a police station. 

22.
Malawi Prisons Service had two cases of alleged torture in Rumphi and Thyolo. The one concerning its officer in Rumphi went under the due process of the law and the officer was acquitted while the one concerning an officer in Thyolo, the prison authorities took administrative action where the officer was demoted and fined. 

Please provide information on steps taken to prevent and combat domestic violence, in particular measures taken to implement and promote the Prevention of Domestic Violence Act. Please provide information, on an annual basis and disaggregated by sex, on the number of cases of domestic violence that have been reported, how many of those have been investigated, how many alleged perpetrators were prosecuted and which sanctions were imposed. Please also provide information on which programs are in place to train judges and law enforcement personnel on combating domestic violence. Please also describe the measures taken to provide assistance specifically to women victims of domestic violence and the number of shelters available to them. Please clarify whether the State party will take steps to criminalize spousal rape. 

23.
Domestic violence cases are handled by the Victims Support Unit, a desk in the Community Policing Services Branch which was established in 2000. Alleged cases of domestic violence are handled through mediation, counseling, and referral to other institutions. The Police service has also conducted sensitization meetings at village levels, as well as through visits to schools and religious youth clubs.  Government has established 34 Police Victim Support Units at all Police Stations; 300 Community Victim Support Units in all Traditional Authorities; and 13 one stop centers in 13 districts to deal with issues of violence In 2013 a total number of 15, 601 cases of domestic violence were reported to the Victims Support Unit.  

24.
There are no legislative or policy plans that point to  Malawi  criminalizing spousal rape

Please provide information whether female genital mutilation is explicitly prohibited in the Penal Code. Which steps has the State party taken to combat and prevent such harmful traditional practices?

25.
Female Genital Mutilation does not exist in Malawi. It is not expressly prohibited in the Penal Code, but would fall within the prohibition of harmful practices in the Gender Equality Act. 

Please provide information, on an annual basis, on the number of persons held in pretrial detention, as well as the average length of pretrial detention? Are pretrial detainees held separately from convicted prisoners? Please provide information on the impact of the measures taken to address long pretrial detention periods, as mentioned in the State party’s response to paragraph 12 of the Committee’s previous concluding observations. Please also indicate whether the new Legal Aid Act allows all persons in police custody and in detention on remand to be assisted by a lawyer. Please also indicate which alternative measures to detention, other than bail, can be imposed by the courts. .
Please provide information on the work of the Prison Inspectorate, as well as the frequency of prison visits. Does the Inspectorate have the power to make unannounced visits? Please clarify to whom the Inspectorate issues its recommendations and whether these are made public. Please also provide information on steps taken to improve detention conditions, including those aimed at nutrition, sanitation, health facilities, and overcrowding. How many inmates have died per year since 2005, and what were the reported causes of death? Please also provide an update on the status of the Prison Services Bill, and clarify which steps are taken to ensure that it is consistent with the State party’s obligations under the Covenant concerning conditions of detention. Please also clarify whether juveniles are separately detained from adults, as provided for in the Constitution and whether men and women are detained in premises that are entirely separate. Finally, please explain which concrete steps the State party has taken to comply with the November 2010 Constitutional Court decision in Gable Masangano v The Attorney General.

26.
The Table below addresses the issues raised above.  

	1
	Average No. of persons held in pre-trial detention in a year
	1,920

	2
	Average length of pre-trial detention
	For homicide -3 years for other offences – 47 days

	3
	Are pre-trial detainees held separately from convicted persons
	YES

	4
	Information on the impact of measures taken to address long pre-trial detention period
	Measures taken to address long pre-trial detention period include introducing Custody Time Limit for remand holding, increasing paralegal services to offer legal aid information to newly detained inmates as well as those on remand in readiness for trial. The Impact of the pre-trial paralegal services has been that since the introduction and rolling out of paralegal services to prisons they have enabled the Malawi Prisons Service to have a pre-trial detention population of less than 15% throughout a period of 10 years.  

	5
	Work of prison inspectorate 
	
Monitoring conditions, administration and general functioning of penal institutions;


Investigation of incidental matters arising from penal maladministration.

	6
	Frequency of prison visits by the prison inspectorate in a year
	Once

	7
	Does the inspectorate have power to make unannounced visit to prisons
	YES

	8
	To whom does it issue its recommendations
	The report is issued to parliament while the recommendations are made to all stakeholders whose the visit has found their role and services wanting. However, there is lack of enforcing mechanisms to ensure that the recommendations are acted upon.

	9
	Whether the recommendations are made public or not
	YES

	10
	What steps were taken to improve detention conditions with respect to
	

	
	(a) nutrition
	
Diversification of field crops;


Turning every station into a cost centre so that it procures ration timely and with ease;  


Ordering all stations to be providing proteins at least twice/ week every.  

	
	(b) Sanitation
	
Partnering with the Ministry of Health which provides Health Surveillance Assistants to each Maximum prison;


Training of paramedics to offer sanitation services;


Promoting insecticide spray in the prisons to kill lice, ticks, fleas, ticks and bugs.


Ordering every station to be procuring and issuing soap every week. 

	
	(c) Health facility
	Partnering with the NGOs such as Centre for Legal Assistance (CELA) to construct health facilities in some of the prisons that do not have.

It has developed memorandum of understanding which is to be entered with other International Non-Governmental Organisations such as Medicines sons frontiers and Diginitas to provide medical and health services to maximum prisons in Malawi

	
	(d) overcrowding
	
Lobbying courts to be conducting Camp courts often;


Training prisons paralegals to be offering legal advice to inmates as one of prisoner admission services.


Introducing a policy of routinely transferring prisoners from the maximum security prisons to open air prisons.

	11
	How many inmates have died per year in 

	
	(a) 2005         295
	Reported causes (a) HIV/AIDS    (b) TB/Pneumonia (C)  Malnutrition

	
	(b) 2006          343
	Reported causes (a)  HIV/AIDS   (b) TB/Pneumonia  (C)  Malnutrition                                                  

	
	(c) 2007          171
	Reported causes (a)  HIV/AIDS   (b) TB /Pneumonia (C)  Malnutrition

	
	(d) 2008          180
	Reported causes (a) HIV/AIDS    (b) TB /Pneumonia (C)  Malnutrition                                                   

	
	(e) 2009          222
	Reported causes (a)  HIV/AIDS   (b) TB/Pneumonia (C)  Malnutrition                                                  

	
	(f) 2010           109
	Reported causes (a)  HIV/AIDS   (b) TB/Pneumonia  (C)  Malaria                                                 

	
	(g)2011            131
	Reported causes (a)  HIV/AIDS   (b) TB /Pneumonia (C)  Malaria                                   

	
	(h) 2012             95
	Reported causes (a)  HIV/AIDS   (b) TB/Pneumonia  (C)   Malaria                                               

	
	(i) 2013              49
	Reported causes (a)  HIV/AIDS   (b) TB /Pneumonia (C)    Malnutrition                                                

	12
	Update on the Prisons Bill
	The 2003 Prisons Bill has been expunged. A new Bill is being promulgated. The issues paper as well as discussion paper were developed. Currently, a Special Law Commission had been constituted and is deliberating on the same as a way of formulating a Bill. 

	13
	Steps taken to ensure that it is consistent with the state party’s obligations under the covenant concerning conditions of detention
	The discussion paper contains non-custodial measures such as parole, probation and community service and structural realignment of these institutions.

	14
	Whether juveniles are separately detained from adults
	In fact juveniles are not admitted to our prisons except where they are sent to prison by the Board of Visitors for observation. Only Young offenders (aged between 18 – 21 years old) are admitted to separate Young Offenders Rehabilitation Centres which have been designated to house the youth as part of the vulnerable groups.

	15
	Are men detained separately from women?
	YES

	16
	Concrete steps taken by state to comply with the court’s orders in Gable Masangano Case
	
Increasing the budgetary allocation to the Malaŵi Prisons Service in the subsequent year.


The Chief Commissioner of Prisons issued an order that each station should be providing protein every week


Please also indicate whether the new Legal Aid Act allows all persons in police custody and in detention on remand to be assisted by a lawyer. Please also indicate which alternative measures to detention, other than bail, can be imposed by the courts. Please also indicate which alternative measures to detention, other than bail, can be imposed by the courts

27.
The Legal Aid Act in section 17 (b) (i) provides for legal aid in criminal matters for individuals who are arrested and held in custody at police station, prison or other place of detention. However, section 18 of the Act provides for the criteria for a person to be eligible for legal aid in criminal matters. In essence the Legal Aid Act does not allow all persons in police custody and in detention on remand to be assisted by a lawyer.

28.
Under section 25 of the Penal Code, courts can impose the following alternatives to detention: finding security to keep the peace and be of good behaviour; fine; forfeiture; payment of compensation; and community service. Courts can also suspend, under section 339 of the Criminal Procedure and Evidence Code, any sentence imposed on the first offender. Under section 337 of the Criminal Procedure and Evidence Code, courts can discharge an accused, with or without a conviction, conditionally or absolutely.



Elimination of slavery and servitude (art. 8)

Please provide information on programs in place for the provision of training to judges, prosecutors and police officers on the identification, investigation and prosecution of trafficking cases.

29.
Malawi does not have a stand-alone legislation on human trafficking and as such uses existing offences in the Penal Code comprising elements of human trafficking, such as Chapter XXV of the Penal Code [offences against liberty] when faced with cases dealing of  slavery and servitude. Examples are: Kidnapping from the Republic, contrary to section 257; Abduction, buying or disposing of a person as a slave [punishable by imprisonment for seven years], contrary to section 266; habitual dealing in slaves [punishable by imprisonment for ten years], contrary to section 268; and unlawful compulsory labour [a misdemeanor], contrary to section 269.

30.
 Malawi has made some strides in as far as human trafficking is concerned in the sense that it has a bill on the same under the Ministry of Home Affairs. 

31.
Malawi does not have specific programs in place for the provision of training to judges, prosecutors and police officers on the identification, investigation and prosecution of trafficking cases. That notwithstanding of late we have had a lot of awareness programs to the aforesaid groups as regards the issue of Human Trafficking and various players, the Norwegian Church Aid have been in the forefront calling for the Human Trafficking Bill to be promptly tabled in the National Assembly and passed into law. 

32.
On the other hand the Child Care, Protection and Justice Act prohibits Child Trafficking. Section 79 of the Act imposes a life imprisonment sentence on persons convicted with the offence of Child Trafficking. The Ministry of Gender, Children and Social Welfare has had awareness campaigns to enlighten the citizenry on the existence of the Child Care, Protection and Justice Act that includes a provision on Child Trafficking.



Right to a fair trial (art. 14)

Please also indicate whether measures have been taken to reduce the excessive backlog of cases to be handled by courts and, in particular, inform on the impact of steps taken to strengthen the appeals procedure, with the aim of expediting the appeals process and guaranteeing that all appeals are considered promptly by a court.

33.
Malawi has got few judicial officers and this is a big challenge in the adjudication of cases consequently creating a huge backlog. Measures to address this issue include appointment of ten High Court judges during the 2013-2014 financial year and two judges of the Supreme Court during the same period.  Fifty seven paralegals graduated from STAFF Development Institute and will be appointed as Third Grade Magistrates who will mainly serve in the rural areas. 



Right to recognition as a person before the law (art. 16)

Please provide information on whether the Disability Bill has been passed by Parliament and what the contents are.

34.
The Disability Bill was passed by Parliament on 24th May, 2012 and the President of the Republic of Malawi assented to it on 10th July, 2012. It was put in the gazette on 8th November, 2013 to be deemed operational by 1st August, 2013.

35.
Objectives of the Act:

· .o make provisions for the equalization of opportunities for persons with disabilities through the promotion and protection of their rights.

· To provide for the establishment of a Disability trust Fund.

· To provide for matters connected with or incidental to the foregoing.

36.
The Act has six parts:

Part I 

has preliminary provisions such as name of the Act, definitions or explanations of terms in the Act.

Part II 

provides for adoption of policies and legislation on equalization of opportunities for persons with disabilities, recognition of roles of other sectors and development of partnerships by government in order to promote and protect the rights of persons with disabilities.

Part III
 provides for the general administration and implementation of the Act. It covers the responsibilities and powers of the Minister to administer the Act and establish a National Coordinating Committee on Disability Issues [NACCODI]. The committee will provide a forum for all key stakeholders on disability issues and make recommendations on formulating disability inclusive policies, programmes and legislation.

Part IV
provides for the rights of persons with disabilities and places obligations on government and other stakeholders to ensure that those rights are enjoyed by persons with disabilities. It guarantees the right of access to services for persons with disabilities as follows:

i.
Health Care Services

The government commits to provide appropriate health care services to persons with disabilities which include prevention, early identification and intervention designed to minimize and prevent the occurrence of more disabilities.

ii
Accessibility

The Government commits itself to take appropriate measures to ensure that persons with disabilities have access to the physical environment, transportation, information and communications,  including  information and communication technologies and systems, and other facilities and services available or provided to  the public.

iii
Education and Training

The Government shall recognize the right of persons with disabilities to access quality education on the basis of equal opportunities, and ensure an inclusive education system and lifelong learning.

iv
Work and Employment

The Government shall recognize the rights of persons with disabilities to work and employment and ensure that the working environment is open, inclusive and accessible to persons with disabilities.

v
Social Protection

The Government shall recognize the rights of persons with disabilities to adequate standard of living, for themselves and their families in terms of access to food, clothing and housing. 

Promotion of social protection without discrimination on the basis of disability and ensure equal access to appropriate and affordable social services.

vi
Right of Association and Representation

Participation in political and public life, cultural and sporting  activities and recreation services.

vii
Housing

Provision of Equal access to secure land tenure, housing, inancing, and property rights.

viii
Economic Empowerment

The Government shall recognize the importance of empowering persons with disabilities economically, without any form of discrimination, and shall ensure that the persons with disabilities are able to access loans and credit facilities for purposes of carrying out income generating activities.

ix
Right to information and Communication Technologies

Provides for the right to access to information and communication  technologies.

x
Research, Information and communication Technologies

Recognition of importance of disability focused research and participation of persons with disabilities in any research.

Part V

provides for the establishment of the Disability Trust Fund which shall consist of such monies as may be given to the Fund by way of donations, contributions or grants. The purpose of the Disability Trust Fund shall be to support the implementation of disability programmes and services.

Part VI
contains miscellaneous provisions such as investigation for any violation of the Act and the civil remedies as well as the administrative penalties for the violations.



Prohibition of arbitrary or unlawful interference with privacy, family, home or correspondence (art. 17)

Please provide information on the status of the review of the 2010 amendment of the Police Act, which expanded the authorization of searches without a warrant

37.
Malawi is of the firm view that Section 35(1) of the Police Act which authorizes searches without a warrant does not violate the right to privacy. The provision has strict conditions which an officer conducting the search has to adhere to.  Conditions to be met before police can conduct a search without a warrant include; 

(a)
that the officer conducting the search should be of or above the rank of Sub –      Inspector;

(b)
there must be reasonable grounds for believing that the thing in question can be found at the place to be searched;

(c)
that the item or thing cannot otherwise be obtained without undue delay; 

(d)
the officer must put in writing the grounds for his belief or suspicion and the thing for which the search is to be made;

(e) copy of the record should be given to the owner of the place to be searched;

(f)
the item seized during the search should be brought before a nearest magistrate court empowered to take cognizance of the offence to be dealt with according to law.       

Please provide an update on the status of the HIV/AIDS (Prevention and Management) Bill and clarify how article 10 of the Bill (permitting a health service provider to disclose one’s HIV status) and its provisions on compulsory testing in certain circumstances are in conformity with the rights guaranteed in the Covenant

38.
The concerns raised about Section 10 of the Bill have been addressed following consultations with all key stakeholders.  


Freedom of conscience and religion (art. 18)

Please provide information on steps taken to ensure that members of religious minorities are not discriminated against on the basis of their religious beliefs, including in access to education, subsidies, and places of worship.

39.
Malawi fully respects the rights of all religions groups. Consequently there are no major issues of discrimination on the basis of religious beliefs in Malawi. However there have been reported cases of Rastafarian children being denied access to public schools. This matter is receiving due attention.  



Freedom of opinion and expression (art. 19)

Please indicate whether the State party considers repealing the provisions of the Penal Code that empower the Minister of Information to ban newspapers. Please also provide information on the number of journalists and human rights defenders who have been arrested since 2005, the grounds for their arrest, as well as the outcome of the arrests. Please also inform on the status of the Access to Information Bill and how the regulation of access to information and freedom of expression in Malawi is compliant with article 19 of the Covenant, in particular with regard to the Committee’s general comment no. 34 of 2011 (CCPR/C/GC/34).

40.
On May 30 2012, the Malawi National Assembly repealed Section 46 of the Penal Code which gave powers to the Minister of Information to ban media outlets which published materials the minister deems to be contrary to public interest. 

41.
In respect to the number of journalists arrested since 2005 to date, at least 10 journalists were arrested based on various on charges which were mostly dropped or resulted in acquittals.

42.
 On the status of the Access to Information, cabinet approved the Access to Information (ATI) Policy in January 2014 to pave way for the enactment of the Access to Information law.

43.
The Table below lists the journalists and human rights defenders arrested in the last few years and the outcome of their arrests

	ID NO
	NAME OF JOURNALIST/DEFENDER
	GROUNDS
	OUTCOME

	1
	Ernest Mahwayo
	o
taking pictures of President Mutharika's Mansion/farm
o
charged with “conduct likely to cause breach of peace
	o
He was acquitted on the charge.

	2
	Raphael Tenthani
	o
over reports that the then President Bingu wa Mutharika moved out of his residence for fear of ghosts
o
Was charged with publishing false news likely to cause public alarm and fear. 


	

	3
	Mavuto Banda
	o
over reports that the then President Bingu wa Mutharika moved out of his residence for fear of ghosts
o
Were charged with publishing false news likely to cause public alarm and fear. 


	

	4
	Justice Mponda
	o
for allegedly insulting the president, publishing false information and criminal libel
	He was acquitted on all the charges.



	5
	 Billy Mayaya, Habiba Osman, Brian Nyasulu, Ben Chiza Mkandawire and Comfort Chitseko
	o
Human rights activists.

o
engaging in a peaceful demonstration outside  the Parliament in Lilongwe.
o
The demonstrations demanded for the resignation of the then police inspector general Peter Mukhito and an investigation into his alleged involvement in the killing of student activist Robert Chasowa.
	

	6
	John Kapito.
	o
Human rights activist.

o
Arrested without a warrant of arrest
o
accused of possessing guns and seditious materials.
o
apparently did not find weapons or the materials, but nonetheless charged him with possessing “materials with seditious words,” and undocumented foreign exchange.

	o
He was released on bail on the same day.




Freedom of assembly and association (arts. 21, 22)

Please provide an update on the status of the work of the Commission of Inquiry, set up to investigate the handling of demonstrations on 20 July 2011. Please clarify whether persons who have been found responsible for killings and ill-treatment of demonstrators have been punished and whether compensation has been offered to victims or their relatives.

44.
The Commission presented its findings and recommendations in July 2012. Several arrests were made but no prosecutions have taken place.  Some traders who lost their properties have sued the Attorney General and the Malawi Police. 



Freedom of movement, marriage, family and measures for the protection of minors (arts. 12, 23 and 24)

Please also provide information on steps taken to prevent sexual abuse of children, and to prosecute and punish perpetrators. Please provide an update of the legislative and awareness-raising measures taken by the State party to protect children against forced and early marriages, as recommended by the Committee in paragraph 19 of its previous concluding observations, and to increase the legal minimum age for marriage to 18 years. 

Please also inform on the progress made to prevent children from living in the streets and the prevalence of this phenomenon on an annual basis.

45.
Section 19 (4) of the Constitution proscribes subjecting any person to corporal punishment in connection with any judicial proceedings or in any other proceedings before any organ of the State. 

46.
This entails that corporal punishment is prohibited in all settings, including in the home and private alternative care settings

47.
The issue of minimum age for marriage has been noted and  efforts are underway to reconcile all laws to ensure that the minimum age issue is addressed.



Conclusion

48.
Malawi has made steady progress in ensuring the full enjoyment of rights and freedoms. Despite many challenges, we remain committed and resolute in our quest for a Malawi based on the rule of law, democracy and the respect for people’s rights.  

	*	The present document is being issued without formal editing.
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