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Briefing on Mongolia for the Committee on the Rights of Persons with Disabilities, 13th session – March/April 2015
From Elinor Milne, Global Initiative to End All Corporal Punishment of Children, elinor@endcorporalpunishment.org 

This briefing describes the legality and practice of corporal punishment of children in Mongolia, in violation of the right of all children to protection from corporal punishment and other cruel or degrading forms of punishment. With reference to articles 7, 15, 16 and 17 of the Convention on the Rights of Persons with Disabilities, and in light of the particular vulnerability of children with disabilities to corporal punishment by adults, the jurisprudence of the UN treaty bodies, the importance of eradicating this form of violence given by the UN Secretary General’s Study on Violence against Children and the stated commitment of the Mongolian Government to prohibiting corporal punishment, we hope the Committee on the Rights of Persons with Disabilities will, in its concluding observations on the initial report of Mongolia:
· welcome the commitment of the Government of Mongolia to prohibition of corporal punishment of children and recommend that legislation be drafted and enacted as a matter of priority to explicitly prohibit corporal punishment in all settings so as to ensure that children with disabilities have full legal protection from punitive assault, including in the home and in all alternative care and day care settings.

1 The right of children with disabilities not to be subjected to corporal punishment
1.1 The Convention on the Rights of Persons with Disabilities confirms that children with disabilities should enjoy all human rights and fundamental freedoms on an equal basis with other children (art. 7). The Convention also states that all persons have the rights to freedom from torture or cruel, inhuman or degrading treatment or punishment (art. 15), to freedom from exploitation, violence and abuse within and outside the home (art. 16) and to respect for their physical and mental integrity (art. 17). The jurisprudence of treaty monitoring bodies, led by the Committee on the Rights of the Child monitoring the Convention on the Rights of the Child, is clear that these rights put an obligation on states parties to prohibit and eliminate all corporal punishment of children, including within the family. 
1.2 As confirmed in the UN Secretary General’s Study on Violence against Children, children with disabilities are particularly vulnerable to violence, including corporal punishment, and corporal punishment is a significant cause of impairment among children.
 Yet the obligation to prohibit corporal punishment is frequently ignored or evaded by governments. The near universal acceptance of a degree of violence in childrearing together with deeply held views that parents and other adults have a “right” to physically punish children can challenge efforts to achieve prohibition. It also means that corporal punishment – at least to some degree – is not readily perceived as a violent act in the same way as, for example, sexual and other socially unacceptable forms of violence. 

1.3 For the above reasons, we hope that in examining implementation of the Convention, the Committee on the Rights of Persons with Disabilities will specifically address the issue of corporal punishment of children with disabilities and recommend its prohibition in the home and all other settings.
2 Information provided to the Committee by Mongolia
2.1 In its state party report (CRPD/C/MNG/1), the Government describes awareness raising and public education measures aimed at protecting children from physical punishment in the family environment (para. 93). The List of Issues adopted by the Committee asks for data on violence and abuse of children (CRPD/C/MNG/Q/1, para. 20). In its reply, the Government states that article 7 of the Law on Domestic Violence protects persons with disabilities “from any kinds of domestic and external violence and abuse” (CRPD/C/MNG/Q/1/Add.1, para. 87). The Government also mentions the drafting of a Law on Persons with Disabilities (para. 11).

2.2 The report of awareness raising about physical punishment of children indicates that the Government of Mongolia accepts this as a key issue to be addressed in protecting children with disabilities – as all children – from violence. We note from other sources that the Government has stated its commitment to enacting legislation to prohibit corporal punishment, thereby providing a legal basis for efforts to eliminate it in practice. In 2010, the Government clearly accepted recommendations to prohibit all corporal punishment made during the Universal Periodic Review of Mongolia.
 A number of draft laws are under discussion which provide key opportunities for achieving this law reform, including a draft Law on Crime, a draft Family Law and a draft Child Protection Law. The draft Law on Persons with Disabilities provides an opportunity to specifically protect children with disabilities from violent punishment.
2.3 We hope the Committee will welcome the commitment of the Government of Mongolia to prohibition of corporal punishment of children and recommend that legislation be drafted and enacted as a matter of priority to explicitly prohibit corporal punishment in all settings so as to ensure that children with disabilities have full legal protection from punitive assault, including in the home and in all alternative care and day care settings.
3 Legality of corporal punishment of children with disabilities in Mongolia
3.1 Summary: Corporal punishment of children in Mongolia is unlawful in schools and as a sentence for crime, but it is not fully prohibited in the home, alternative care settings, day care and penal institutions.
3.2 Home (lawful): Provisions against violence and abuse in the Family Law 1999, the Law on the Protection of the Rights of the Child 1996, the Law Combating Domestic Violence 2004, the Law on Crime Prevention 1997 and the Criminal Code (amended 2002), are not interpreted as prohibiting all corporal punishment in childrearing.
3.3 Alternative care settings (lawful): Children with disabilities in alternative care settings (including institutional and non-institutional settings) are not fully protected in law from corporal punishment.

3.4 Day care (?partially prohibited): Corporal punishment is possibly prohibited in preschools under the Law on Education 2002 as amended in 2006 and the Law on Preschool 2008, but we have yet to examine the full text of these laws. There appears to be no explicit prohibition in other early childhood care (crèches, family centres, etc) or in all day care for older children with disabilities (day centres, after-school childcare, childminding, etc).

3.5 Schools (unlawful): Corporal punishment is prohibited by amendments to the Education Law passed in 2006.

3.6 Penal institutions (lawful): There is no explicit prohibition in legislation of corporal punishment as a disciplinary measure in penal institutions.

3.7 Sentence for crime (unlawful): There is no provision for judicial corporal punishment in criminal law.
4 Recommendations by human rights treaty monitoring bodies and during the Universal Periodic Review
4.1 CRC: The Committee on the Rights of the Child has twice recommended to Mongolia that corporal punishment be prohibited in all settings including the home – in its concluding observations on the second state party report in 2005
 and on the third/fourth report in 2010.

4.2 CAT: In 2011, the Committee Against Torture recommended that Mongolia prohibit corporal punishment of children in all settings.

4.3 HRC: In 2011, the Human Rights Committee recommended to Mongolia that practical steps be taken to end corporal punishment in all settings.

4.4 UPR: During the Universal Periodic Review of Mongolia in 2010, the Government accepted the recommendations to prohibit corporal punishment of children in all settings.
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