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1. INTRODUCTION

This report is collaborative effort created and submitted by Gay Japan News, the International Gay and Lesbian Human Rights Commission (IGLHRC), Kyosei Net and Rainbow Action. This report aims to offer an evaluation of Japan’s compliance with the International Covenant on Civil and Political Rights (“the Covenant” or “the ICCPR”), identify important issues facing lesbian, gay, bisexual and transgender (LGBT) people and to complement ongoing advocacy of greater protection and promotion of human rights on the basis of sexual orientation and gender identity in Japan.

2. EXECUTIVE SUMMARY

While Japan is a signatory of the International Covenant for Civil and Political Rights discrimination against LGBT people in Japan is commonplace. 
It is notable that the Japanese government has taken positive steps in recent years towards protecting the rights of LGBT people by changing relevant policies. Such changes include issuing the legal document certifying one’s single status when one attempts to marry abroad whether it is same-sex or opposite-sex couples. Inclusions of sexual orientation and gender identity in the third national basic plan for gender equality and mental health of sexual minorities in the national policy on suicide prevention are also examples of these positive changes.
Despite these changes, the situation LGBT people in Japan face is still characterized by invisibility, marginalization, prejudice and stigmatization. Article 14 of the Japan’s Constitution guarantees fundamental human rights and prohibits discrimination on the basis of “race, sex, social status or family origin.” However, LGBT people are subjected to human rights violations including discrimination in various aspects of everyday life such as education, employment, housing and health care on the basis of sexual orientation and gender identity. Substantive equality, however, is not guaranteed to LGBT people nor does Japanese law protect them from discrimination and abuse. Equality can only be achieved through equal treatment, so the Government must afford protection from discrimination in all aspects of their lives.
Thus, it is important the Japanese Government adopt anti-discrimination legislation that includes sexual orientation and gender identity and establish an independent national human rights institution to protect the human rights of LGBT people in line with the Paris Principles.
3. SUBSTANTIVE VIOLATIONS OF THE CONVENTION

Articles 2(1) & 26: Right to Non-Discrimination
Articles 2(1) and 26 of the Covenant provide for the respect, equality and nondiscrimination of all individuals on the grounds of, inter alia, race, color and sex and in 2004 the Committee found that the reference to “sex” in these articles must be taken to include sexual orientation.
  

In its Concluding Observations to Japan in 2008, this Committee expressed “concern regarding discrimination against lesbian, gay, bisexual and transgender persons” in areas of “employment, housing, social security, health care, education and other fields regulated by law.”
  
In particular, this Committee criticized Article 23(1) of the Public Housing Law because it applies only to married and unmarried opposite-sex couples and, as the Committee observed, this fact “effectively bars unmarried same-sex couples from renting public housing.”
  In the sixth periodic state report, submitted in October 2012, the Japanese government explains that the Article 23(1) of the Public Housing Law was abolished and alleges that same-sex partners are no longer excluded.
 In reality, however, municipalities decide who can rent public houses under the amended Public Housing Law and few municipal policies allow same-sex couples to qualify.
 Thus, in practice same-sex couples remain excluded from public housing.

As described in General Comment 31 on Article 2 of the ICCPR, State Parties can be held accountable for rights violations perpetrated by non-state actors if it has failed to enact measures to protect individuals from these violations. The absence of anti-discrimination legislation in Japan demonstrates State failure to adequately protect the rights of individuals against discrimination perpetrated by non-state actors in areas such as public accommodation and public housing and employment.
Furthermore, Japan has not yet passed comprehensive anti-discrimination legislation.  In accordance with General Comment 18, in instances where conditions prevent or impair a population their enjoyment of human rights States parties should to “take affirmative action in order to diminish or eliminate conditions” which perpetuate discrimination.   
The country’s failure to enact anti-discrimination legislation to include sexual orientation and gender identity is a violation of Article 26. In 2002, the Ministry of Justice put forth a Draft Bill of Human Rights Protection that included sexual orientation as a category against which discrimination was prohibited. This bill, however, failed to pass in 2002, 2003, and 2005. Further, Japan has yet to establish a national human rights commission that meets the standards of the Paris Principles in accordance with the recommendations from its Universal Period Review that it adopted in March 2013.

Article 6: Right to Life
Under Article 6 of the ICCPR, “every human being has the inherent right to life.” The right to life is to be protected by law and “no one shall be arbitrarily deprived of his life.”  While a direct violation of Article 6 requires a state action, the state may be held accountable for violations of ICCPR rights perpetrated by non-state actors, such as hate crimes, if it fails to adequately address and protect against these violations.
Shelters for domestic violence victims are not inclusive of same-sex partners or transgender people.
 Research targeted 357 women’s centers and both public and private domestic violence shelters found that only 13.4% of them were ready to accept LGBT victims of partner violence.
 Without safe places, LGBT victims of partner violence cannot protect their lives from perpetrators of violence.
While the National Policy on Suicide Prevention approved by the Cabinet in 2012 acknowledges that LGBT people are a high-risk groups in this regard, the Cabinet is not addressing the issue and higher rate of suicides and suicidal attempts in comparison with non-LGBT people remain.
 Rejection, denial, stigmatization, discrimination and violence deprive the substantive right to life of LGBT people.
Article 19 and 20(2): Freedom of Expression & Freedom from Incitement of Violence
Under Article 19(2) of the Covenant, “[e]veryone shall have the right to freedom of expression; this right shall include freedom to seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in the form of art, or through any other media of his choice.” Article 20(2) states that “[a]ny advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence shall be prohibited by law.” 
The Japanese government has failed to ensure that LGBT freedom of expression and freedom from incitement to violence is protected.  Instead, government officials have fueled hostility and violence against LGBT people by making homophobic statements publicly. For example, in 2010, while discussing the Tokyo Metropolitan Ordinance Regarding the Healthy Development of Youths, then Tokyo Governor Shintaro Ishihara expressed his concern that “homosexuals are casually appearing even on television lately” and consequently, “Japan has become far too untamed.”
 
Additionally, in response to a journalist's question about the above statement, the then Governor said, “I think homosexuals have something missing from them somehow. It may be something genetic. I feel sorry for them being a minority.” He spoke of watching a gay parade in San Francisco, “I saw a parade made up of gays and I really felt sorry for them. There were pairs of men and women, but it certainly did feel like they were deficient somehow.”
 The statements were made just before and during Japan's Human Rights Awareness Week, during which discrimination on the basis of sexual orientation and gender identity are listed one of the emphasized issues.
Japan does not prohibit this kind of incitement to discrimination, hostility or violence by law. Thus, then Governor did not retract his comments during the time of his service nor was he punished for his homophobic remarks.

Article 23: Family Life
Article 23 provides that “[t]he family is the natural and fundamental group unit of society and is entitled to protection by society and the State.”  
Article 3 of the Law Concerning Special Cases in Handling Gender for People with Gender Identity Disorder sets five conditions for transgender individuals to be eligible to apply for different sex entry on koseki, family registry to a family court.
 One of these conditions requires that a transgender individual who wishes to change his or her sex be unmarried at the time of application, and another condition requires that the applicant have no children below the age of 19 at the time of application. A transgender person who has undergone sex reassignment surgery may marry a new partner who is of the opposite sex, but cannot remain married to a partner whom the person was married to prior to her/his application.

Another condition is that the applicant does not have testicles or is in permanent loss of testicular function, which basically requires the applicant to be sterilized. This requirement deprives transgender applicants of their right to have their children and furthermore to have their own family. In a February 2013 report, the Special Rapporteur on Torture called for States to “repeal any law allowing intrusive and irreversible treatments, including… forced involuntary sterilization” when administered without the free and informed consent of the person concerned and called for complete “outlaw[ing] forced or coerced sterilization in all circumstances and provide special protection to individuals belonging to marginalized groups.”
  Requiring an individual to be sterilized in order to secure gender affirming documentation necessary to interact safely and productively in his or her daily life cannot reasonably be classified as a voluntary or non-coercive condition.
Same-sex couples are not recognized by any legislation, thus rights granted to opposite-sex couples are denied to them including their right to inheritance and spousal pension benefit. Same-sex marriage performed abroad where it is legal is not recognized under any Japanese law and effectively denies the right to family of same-sex partners.
Article 24: Special Protection of Children
Article 24 of the Covenant guarantees “the right [of every child] to such measures of protection as are required by his status as a minor, on the part of his family, society and the State.”
Transgender people and children of transgender parents are denied the right to family. For example, a female-to-male transgender person who had changed his gender marker on koseki and legally married a woman tried to register as the father of the son the couple had through artificial insemination with sperm of a third party. However, the existing law does not recognize him as a father because he is still considered “biologically female.”
 Consequently, his child is legally treated as an “illegitimate” child. In the present case, the man filed an appeal to a court of first instance and higher court but the appeal was rejected. He and his family are appealing to the Supreme Court.

In 2012, the government decided to reintroduce the supplementary teaching materials for moral education in elementary and junior high schools that say, “being attracted to someone of the opposite sex is natural.” These texts reinforce heteronormativity and exclude students who do not conform to these standards. Promotion of stereotypes through these materials increases stigma against lesbian, gay and bisexual students and promotes discrimination against them in schools.
4. RECOMMENDATIONS

A) Enact anti-discrimination legislation prohibiting discrimination on the basis of sexual orientation and gender identity, including but not limited to areas of employment, housing, social security, education and health services.
B) Establish a National Human Rights Institution independent from the Government in compliance with the Paris Principles as agreed upon in 2013 Universal Periodic Review.

C) Modify current legislation to afford unmarried same-sex couples the same rights that are afforded to unmarried opposite-sex couples.
D) Review and amend current legislation regarding people with Gender Identity Disorder (GID) to ensure no person with GID is required to be sterilized.  Eliminate the provision that does not permit individuals from remaining married to their same-sex spouses they married as opposite sex spouse.  And review and revise the law to ensure that no individual or family members including their children are disadvantaged in the ways described above.

E) Provide training for government officials, judges, police as well as schoolteachers and staff at all levels on human rights and non-discrimination on the basis of sexual orientation and gender identity.
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