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BASIC COUNTRY INFORMATION (Australia)

 

Government type: 
A Federation of  8 subjects (6 States and 2 territories: Western Australia (WA), South Australia (SA), Victoria (Vic), Tasmania (Ts), Australian Capital Territory (ACT), Northern Territory (NT), New South Wales (NSW),Queensland (Qs); Member of the British Commonwealth  

Independence (from the federation of UK colonies):  1 January 1901

Constitution:

9 July 1901, effective 1 January 1901

Population:
July 2012 estimate: 22,015,576

Age structure:   2012 estimate:  

0-14 years: 18.2% (male 2,050,403/female 1,946,829) 

15-64 years: 67.5% (male 7,532,611/female 7,326,120)

65 years and over:  14.4% (male 1,451,869/female 1,707,744) 
Ethnicities: European 92%, Asian 7%, aboriginal and other 1%

Religion: Roman Catholic 25.8%; Protestant 27.4%; other Christian 10.6%, none 18, 7%; other or unspecified 17.4%
Executive branch: Chief of State: Queen Elisabeth II (locally represented by Governor General Quentin BRYCE (since 5 September 2008). Head of Government: Prime Minister Julia Eileen GUILARD (since 24 June 2010)
Cabinet: Government Ministers, nominated by the Prime Minister and appointed by the Governor General.

Parliament:

Bicameral Federal Parliament consists of: 

a) The Senate (76 seats; 12 members from each of the 6 states elected for 6-year terms and 2 from each of the territories elected for 3-year terms by popular vote) and 

b) The House of Representatives (150 seats; members elected by popular vote to serve up to 3-year terms)
Elections: The leader of the majority party or coalition resulting from legislative elections is sworn in as the Prime Minister. Governor General appointed by the Monarch on recommendation of the Prime Minister. 

Suffrage:

18 years of age; universal and compulsory.
GDP, 2011:


$1.463 trillion 

GDP, annual growth rate (2011): 2, 1% 

GDP per capita, 2011:  
$40,800 

Major exporting products:
coal, iron ore, gold, meat, wool, alumina, wheat, machinery and transport equipment  
Employment (12.05 million):
75% (2009 est.) services, 21.1% industry, 3.6% agriculture 

Unemployment rate, 2011:
5.1% 

Annual population growth rate, 2012: 1.126% 

Infant mortality rate, 2010:

4.55 deaths per 1,000 live births
Life expectancy at birth (2012):
male:  79,48 years



         female: 84,45 years
Maternal mortality rate (2010): 
7 deaths per 100,000 live births 

Literacy rate (2003 estimate):        male: 99%




             female: 99% 
A. STATUS OF PERSONS WITH DISABILITIES IN AUSTRALIA IN LIGHT OF THE CONVENTION
I. Summary Review of most critical issues
Article 1 (Definition of persons with disabilities)

The State party uses a medical model definition of persons with disabilities
The State party has a medical model definition of persons with disabilities in its national legislation. This definition was adopted before the entry into force of the Convention in 1992, and has not yet been changed. 
The State is encouraged to amend its legislation and adopt a social and human rights model definition of persons with disabilities.
Article 12 (Legal capacity)

Restrictive concept of legal capacity in practice

While declaring its adherence to a full concept of legal capacity, Australia’s national practice restricts the legal capacity of persons with disabilities on a number of ways, for example the State party has stil in force a full guardianship system. 

Certainly Australia has argued that the guardianship schem remains an exception rather than a rule (which does not contradict the letter or the spirit of the Convention as per its interpretative declaration), however, in practice the guardianship system is still the rule rather than the exception.  
Australia’s guardianship system fails to meet the object and purpose of the Convention by denying persons with disabilities their legal capacity and must be replaced by a supported decision-making mechanism.  
The State party is encouraged to remove its interpretative declaration relating to article 12 of the Convention.
Article 14 (Deinstitutionalization)

Prevalence of the practice of institutionalization of persons with disabilities 

The practice of institutionalization of persons with disabilities because of their disability, in the State party, is widely expanded. More importantly, the State party does not seem inclined to change it. 
The State party is encouraged  to remove its interpretative declaration relating to article 14 and adopt a concrete timeframe for the deinstitutionalization of persons with disabilities.

Article 23 (home and family)
Persons with the so-called “unsound mind” are denied the right to marry

Persons with certain mental forms of disability are denied their right to marry and establish a family.  

The State party is encouraged to revise its national legislation to conform it to articles 12 and 23 of the Convention. 

Article 29 (Political and Public life)

No right to vote for persons with mental disabilities 

Persons with certain mental forms of disability are denied their right to vote on equal terms with others. 
The State party is encouraged to revise its national legislation to conform it to articles 12 and 29 of the Convention, so to ensure that everyone has a right to vote irrespective of any disabilities.
II. General issues to consider when preparing reports to the Committee

In its Reporting Guidelines, the CRPD Committee requests State parties preparing their reports to meet a number of objectives including:  

1. States parties  should use the opportunity of the report drafting process to conduct a comprehensive review of the measures undertaken to harmonize national law and policy with the Convention

The report enumerates a number of measures that the State party has undertaken (most of which occurred before the adoption of the Convention), but the report fails to provide, in a consistent way, the measures the State party has undertaken to harmonize the existing national law with the Convention. Examples include: article 12 (legal capacity), article 14 (deinstitutionalization) , article 23 (home and family), article 24 (right to education) and article 29 (right to vote) of the Convention [though the State party  asserts that its legislation is compliant with the Convention].
Perhaps by assuming that its legislation already meets the requirements of the new Convention (including by providing its own interpretation of articles 12, 14, 18), the State party had little incentive to amend it. The approach taken tends to convince the society that there is no longer a need to change anything in the national legislation and policy approach to disability issues. This course of action hampers progress in the realization of the objectives of the Convention. 
The State party is encouraged to:
(1) harmonize its national legislation more fully with the Convention; 
(2) proceed with efforts to adopt specific plans of action for each Convention right by confronting existing legislation, policies and plans with the requirements of the Convention; and 
(3) develop a strategy for implementation with clear benchmarks, timelines and appropriate funding. 

2. States parties should use the reporting process as an opportunity to monitor progress in achieving the goals of the Convention in the context of the promotion of human rights in general

The report contains neither a general evaluation of progress made in promoting the enjoyment of the rights nor an account of what still remains to be done. Rather, it gives an overview of what the State party  has done for persons with disabilities since the 90’s without connecting those efforts with the Convention goals.  In particular, it provides little comparative statistics  (by types of disabilities and ethnic origins (including the aboriginers) about trends and needs in achieving the main goals set out in the Convention which is the full enjoyment of the rights of persons with disabilities on equal footing with others. 

The State party is encouraged to provide future reports containing detailed disaggregated statistics by types of disabilities and ethnic origins  (including oboriginers) with benchmarks and trends in achieving the goals of the Convention.

3. States parties  should use the reporting process as an opportunity to identify problems and shortcomings in their approach to the implementation of the Convention 

Australia recognises that persons with disabilities face a number of challenges in enjoying their rights on an equal basis with others, and that it is committed to removing barriers faced by persons with disabilities and accommodating the diverse needs of persons with disabilities to enable them to enjoy their rights on an equal basis with all Australians (para. 12). 
However, the report does not identify the nature of these challenges. Moreover, on crucial issues of the Convention such as legal capacity, institutionalization of persons with disabilities, medical treatment with informed consent, the State party appears to have taken a defensive stand making declarations interpreting the Convention in a restrictrive way against the spirit and sometimes even the letter of the Convention. 

This approach prevents the State party from clearly identifying the problems or shortcomings it has encountered in implementing the Convention and violates its obligation to implement treaties in good faith (see articles 26 and 27 of the Vienna Convention on the law of treaties). 

The State party is encouraged to follow up and implement in good faith the recommendations of the Committee.
4. States parties   should encourage and facilitate the involvement of NGOs including Disabled Peoples Organizations (DPOs) in the preparation of the report and explain the procedure used to consult with civil society organizations and the measures taken to ensure that this process is fully accessible.
The report states that  an unnamed number of NGOs were consulted. It further states that the consultation took place in three  stages: a) NGOs were invited to submit their views on the type of information they wanted to see reflected in the Report; b) then when the Government prepared the first draft, NGOs and the public in general were notified and invited to submit comments (over 20 submissions were recieved); c) and after the public consultation, further input was requested from all jurisdictions. The report states that some of the issues raised were incorporated in the revised final report submitted to the Committee (para. 7). The State party also consulted with the Australian Human Rights Commission (para.8). 

The State party is praised for this active engagement with the civil society. It should be encouraged to list the NGOs that were notified and took part in the two-stage consultation process. 

5. States parties must recognize and respect the diversity of persons with disabilities and ensure that their report is not generalized but specific to different types of disability. The report should provide statistical data on the realization of each Convention right (disaggregated by sex, age, type of disability (physical, sensory, intellectual and mental), ethnic origin, urban/rural population and other relevant categories) on an annual comparative basis over the past four years. 

The report does not provide information desegregated by type of disabilities, let alone ethnic origin [there is a generic reference to numbers of persons with disabilities by generic types of impairments (see for example para. 13, and annexes) which is largely insufficient to meet the requirements of the reporting guidelines of the Committee]. Additionally, there is no consistent impact assessment of the measures taken (in general or for each of the single groups of persons with disabilities) by types of disabilities or ethnic origin. 

For example, when the report talks about education, it does not refer to the impact of the integration measures for blind, deaf, mentally disabled children, aboriginers and non aborigeners, but only states that there are a number of measures for the beneficiaries. This diminishes the impact of the information provided and is detrimental to the State party.

The State party is encouraged to provide disaggregated data and information with regard to the impact of the measures, plans, policies and programs for different groups of persons with disabilities, including children and women, both in the urban and rural areas, and taking into account their ethnic origins. 
6. The report should not merely list or describe the legislation adopted by the State party. It should contain specific information relating to the implementation in law and in fact of Articles 1 to 33 of the Convention, taking into account analytical information on recent developments in law and practice affecting the full realization of the rights recognized in the Convention by all persons with all forms of disabilities within the territory or jurisdiction of the State party. 
The report presents information on State party’s measures to implement the Convention on an article by article basis; however, in most cases and on crucial issues, these measures remain largely behind the requirements of the Convention. Legislation needs to be updated and comprenhensive plans adopted and implemented with clear benchmarks, control mechanisms and sanctions for non-implementation. 
The State party is encouraged to provide information as to how it intends to implement each provision of the Convention and provide a timeline for the comprenhensive reform of its legal framework to embrace the social and human rights model of the Convention. This requires adoption of specific plans with benchmarks, controlling and reporting lines, and a clear system of sanctions for non-implementation or violations. 
The State party is also encouraged to give a short and long-term perspective and agenda for the implementation of each of the Convention rights.
7. The report should indicate whether the State Party has adopted a comprehensive disability anti-discrimination legislation in accordance with the Convention  
As it will be seen from the analysis in this shadow report further below, it does not appear that the State party has already in place this comprenhesive anti-discrimination legislation. In particular, persons with disabilities continue to be denied their legal capacity, including the right to vote; they continue to be placed in institutions on account of their disabilities and are prevented from marring and establishing a family, among others.
The State party is encouraged to proceed with updating its national legilation both at the federal and States and Territories  level to conform it to the Convention. 

8. The report should indicate any mechanisms in place to monitor progress toward the full realization of the Convention rights, including recognition of indicators and related national benchmarks in relation to each of the Convention rights. 

The report contains little information about State’s mechanisms (such as indicators and national benchmarks) used to measure and monitor the progress in the realization of the Convention rights. This situation is detrimental to the best interests of the State party, which is supposed to provide a clear picture of progress trends in achieving the goals of the Convention.

The State party is encouraged to establish such mechanisms of measuring progress. This enables the State party itself to have a better picture of its real achievements in implementing its own agenda for the promotion of the rights of persons with disabilities consistent with its obligations under the Convention.

9. The report should indicate the mechanisms in place to ensure that the State party’s  obligations under the Convention are fully integrated in its actions as a member of international organizations

The report states that the State party has enacted a disability inclusive development  strategy : “Development for All: Towards a disability inclusive Australian aid program: 2009-2014”, which is to guide the State party in delivering its aid program overseas in full respect for its committements under the Convention, by making a focus on vulnarable groups including persons with disabilities, the center pieace of each development aid program (paras. 206-208). 
 The State party is encouraged to continue engaging in international cooperation efforts to implement the Convention.  

10. The report should indicate the judicial and other appropriate remedies in place enabling victims to obtain redress in the case of violation of their Convention rights 

There is little information specifically with regard to a mechanism of enforcing the implementation of the Convention rights. However as concerns violations of the Disability Discrimination Act 1992 (as amended in 2009) and similar Acts adopted at the States and Territories level,  the report states that violations are sanctioned by a double system of supervision and imposition of penalties:  

a) The Equal Opportunity Commissions at the Federal and States and Territories level; and
b)  the Courts of Australia 
Under this double system, the Human Rights and Equality Commissions act as conciliation commissions, while the Courts act as organs of last resort when conciliation fails (paras. 21, 22, 34, 35).
The State party should be encouraged to provide comprehensive information on how the system of remedies for enforcement of the Convention rights operates in the national system and to disseminate this information among persons with disabilities (including their right to address the Committee with petitions as a last resort). In particular, it would be in the State party’s s own best interest to provide more specific information about the competence, roles, resources given to the Australian Human Rights Commission, with regard to the right of persons with disabilities to address it in cases of violations of their rights under the Convention. 

The State party is further encouraged to establish a comprehensive and effective system of remedies to ensure the implementation of each of the Convention rights, enabling persons with disabilities to address this system in case of violations of their rights under the Convention, especially in cases when the provisions of the Convention are not matched with corresponding national legislation.
11. The report should indicate any structural or other significant obstacles arising from factors beyond the State party’s  control which impede the full realization of the Convention rights including details of the steps being taken to overcome them
The State party in its report does not suggest the existence of factors beyond its control that could have prevented it from adopting measures (legislative and otherwise) for the full realization of the Convention rights. 
The State party  is encouraged to abide by the recommendations of the Committee and promote the full realization of the Convention rights in good faith. 
12. The report should include information on the implementation of the disability elements of the Millennium Development Goals and on the outcomes of other relevant United Nations conferences, summits and reviews 
The report provides no additional information to assist in the proper evaluation of its implemention of the Convention, with regard to other programs and international normative acts, such as the Standard Rules of Equalization of Opportunities for persons with disabilities; the World Program of Action for persons with disabilities; the Durban Program of Action against Racism on double discrimination.  

The report is also less clear about the State party’s steps for reaching the Millennium Development Goals (MDGs) for persons with disabilities (para. 211).

The State party is encouraged to provide information with regard to the progress achieved in the implementation of these other programs including the Millennium Development Goals (for persons with disabilities).

13. In the report, any reservation to or declaration relating to any article of the Convention by the State party should be explained and its continued existence clarified

Australia signed the Convention on 30 March 2007 and ratified it on 17 July  2008. The Convention entered into force for the State party  on 16 August  2008. The State party is also a party to the Optional Protocol to which it acceded on 21 August 2009.
The State party has made three interpretative declarations relating to articles 12, 14 and 18 of the Convention. First, it should be noted that in adopting an interpretative declaration a State party does not exclude itself from the ambit of the provision; rather it only offers its own interpretation of the relevant provision, indication how it intends to apply it. The CRPD Committee is therefore in conditions to provide an authoritative interpretation of the provisions in question, and agree or disagree with the State party’s interpretation. 

With regard to articles 12 and 14, Australia justifies the continued relevance of the declarations in that they reflect the safeguards in article 12(4) and article 14(2) (para. 9).  However, if this is so, then the interpretation is redundant since it is already explicitly reflected in the Convention itself, and therefore the declarations relating to articles 12 and 14 may be removed.  

Australia’s interpretation of article 18 is more problematic (paras. 10, 107), in so far as it seeks to justify discrimination among asylum seekers on the basis of their disability status. However, discrimination based on disability status is prohibited under any circumstances, and the Convention makes no distinction between nationals and foreigners (asylum seekers or not). It is the dignity and self worth of persons with disabilities as human beings that needs to be respected at all times. Therefore, an asylum status cannot be denied to a person, because of his disability.

The State party is encouraged to remove its declarations relating to articles 12, 14 and 18 of the Convention.  
14. If the State party  is a participant to any of the International Labour Organization (ILO) Conventions listed in appendix 2 of the harmonized guidelines or to any other relevant Conventions of United Nations specialized agencies and has already submitted reports to the supervisory Committee(s) that are relevant to any of the rights recognized in the Convention, it should append the respective parts of those reports rather than repeat the information in the treaty-specific document

The State party provides no information about its implementation of ILO relevant Conventions.

The State party is encouraged to provide information with regard to its implementation of relevant ILO Conventions and, if necessary, append the relevant parts of its reports to ILO.

15. The report should indicate any provisions of legislation currently in force that the State party  considers to be an obstacle to the implementation of the Optional Protocol and whether or not there are plans to review such provisions
The report provides no indication of existence of any such obstacles; therefore Australian nationals could report any violations of the Convention to the Committee as a mechanism of last resort. 

III. Analysis of the report (article by article)
Articles 1 to 4 of the Convention
Under these Articles, the Committee has recommended that the State party provide information clarifying, inter alia, the following issues:

a) The definition of “disability” and “long-term impairment” under national law

b) The definition of “reasonable accommodation”  and “disproportionate and undue burden”

c) The implementation of the Convention principles including, but not limited to, promotion of the full realization of the rights

d) The specification of each right as being immediately or progressively implemented

A. Definition of “persons with disabilities”
The State party uses a medical model definition of disability in its legislation.  This definition was adopted before the entry into force of the Convention. However, despite the many successive amendments to the Anti-Dicrimination legislation, these amendments have not concerned the definition of “persons with disabilities”. 
Section 4 of the Australian federal Disability Discrimination Act 1992 (as amended in 2009) provides: 


“Disability in relation to a person means:

(a) total or partial loss of the person’s bodily or mental functions; or

(b) total or partial loss of a part of the body; or

(c) the presence in the body of organisms causing disease or illness; or

(d) the presence in the body of organisms capable of causing disease or illness; or

(e) the malfunction, malformation or disfigurement of a part of the person’s body; or

(f) a disorder or malfunction that results in the person learning differently from a person without the disorder or malfunction; or 

(g) a disorder, illness or disease that affects a person’s thought processes, perception of reality, emotions or judgment or that results in disturbed behaviour; 

and includes a disability that:

(h) presently exists; or

(i) previously existed but no longer exists; or

(j) may exist in the future (including because of a genetic predisposition to that disability); or

(k) is imputed to a person.”

This definition based on the impairments alone of persons with disabilities needs to be updated to incorporate the social and human rights model definition of persons with disabilities enshrined in the Convention. 
 Under the Convention the problem is not related to  the  impairments per se, but the involving environement. It is only but because of the barriers found in society (stereotypes, inaccessible environment, lack of reasonable accommodation), that persons with impairements become ‘disabled’. Therefore, there is a  need to remove those barriers in the first place and allow persons with impairments to be useful members of society: working, studying and actively participating in the political life of their nations by electing and being elected or appointed to public positions, including ambassadors, ministers in the Government etc.

 It should be noted that to define “persons with disabilities” is not just a matter of terminology. The more or less emphasis given either to the impairements or the barriers in society defines the long term approach of the State party to the issues of protection and promotion of their rights. Where there is a medical model definition, the tendency is to provide such remedies to the situation of persons with disabilies like, charity and special schools, but more importanty it results in denial of legal capacity and restriction of the rights of such persons to vote, to marry and establish a family or dispose of their own financial assets ets.In the later cases an assigned guardian will decide for persons with disabilities.

The Convention, however, represents a radical departure from such approaches since it requires replacing “substitute decision-making systems” (the guardianship regime) with “supported decision-making arrangements”, which are regularly reviewed and take into account the particular circumstances of the persons requiring such support. Further, instead of charity and special care institutions, the Convention requires State parties  to promote a barrier free society, that can accommodate the education needs of children with disabilities in the common general schools; more employment opportunities for persons with disabilities in working places that offer reasonable accommodations to everyone; and communities that offer a number of in-house services to allow independent life of persons with disabilities, among other measures.   

It is also important to incorporate in the national legislation of the State party a definition of persons with disabilities which effectively works to prevent discrimination of any persons on the basis of disability as required under article 4(1)(e) of the Convention. Often time people are also discriminated because of their association to a person with disability.

The State party is encouraged to adopt a social and human rights model definition of persons with disabilities.

B. The definition of “reasonable accommodation” and “disproportionate and undue burden”

The State party report indicates that its national legislation contains the concept of “reasonable accommodation”, which is sometimes also called “reasonable adjustment” (para.18).
The report says nothing about how it defines these concepts, or the concept of “disproportionate and undue burden”. 

The State party  is encouraged to update the Committee on how it defines these concepts in its national legislation.

C. The implementation of the Convention principles and the promotion of the full realization of the rights
In terms of legislative measures, with the exception of the Human Rights (Parliamentary) Scrutiny Bill 2010 tabled for adoption in September 2010 (not yet adopted by the time of the submission of the report), the report does not refer to any new legislation adopted after the entry into force of the Convention which could be seen as intended to implement the Convention principles and rights (paras 14).  
The Disability Discrimination Act 1992 (even after the amendments introduced in 2009) still largely remain insufficient to implement the Convention. Moreover, on crucial issues, the State party has sought to justify its approach of not willing to  change its existing legislation, by making interpretative declarations relating to articles 12, 14 and 18 ( paras 15-17; 19). 
The report offers no reason for the lack of adequate  implementing legislative measures. 
UN treaty bodies have raised concerns about this lack of implementation of the Convention within the legal framework of the State party, and recommended it to introduce amendements providing for a social model definition of disability, and the  need for:

i)  a new emigration legislation preventing discrimination against aliens asylum seekers on the basis of disability; 
ii)  clear legislation regarding equal access to education;
iii)  legislation prohibiting non-theurapetic sterilization of persons with disabilities, or sterilization in the absence of informed consent, among others.
 
In terms of other practical measures to implement the Convention,the report states that the State party has developed a national policy framework involving strategies, advisory boards and other practical measures intended to assist the authorities in the implementation of the Convention. These are:  
1) A draft  National Disability Strategy  (NDS) developed jointly by the federal and local Goverments and made public in July 2010, (at the time of the submission of the report the draft has not yet been approved) whose declared aim is to ensure that “the principles underpinning the Convention are incorporated into policies and programs affecting persons with disabilities,their families and carers” (paras.24-26);
2) The establishment of a 28-member national People with Disabilities and Carers Council (2010) to ‘provide expertise on the development and implementation of the NDS’ whose reports were used in the drafting of the NDS (para. 27);

3)  The Commissioning of an inquiry into a long-term care and support scheme for persons with disabilities in Australia (2010) (results unknown by the time of the submission of the report) (para. 28)
4) The National Disability Agreement 2010 including the National Standard for Disability Services which is a commitment of Australian Governments to work in partnership to improve outcomes for persons with disabilities (paras. 29, 30,31)
These practical measures for the implementation of the Convention also involve disability action plans developed in all States and Territories to ensure disability access and inclusion in the public sector and funded services (para. 32).
The State party is praised for adopting these implementing measures, and is encouraged to update its legislation, strategies and plans in order to tailor them to facilitate the implementation of  each of the Convention provisions, having in mind the Convention’s social and human rights model orientation.
The State party is further encouraged to proceed with the adoption of a comprehensive anti-discrimination law framework and an action program and plan at federal level to implement each Convention right, based upon which local entities could adopt their own local acts, plans and strategies.
D. Rights for immediate implementation versus rights for progressive implementation

Since the State party has not yet adopted a comprehensive legislation on the implementation of each of the Convention rights, hence it has included no information about differentiating between those rights that it considers that should be implemented immediately and those rights that could be implemented in a progressive way.
  
However, the Convention in article 4(2) states that social, economic and cultural rights could be implemented in a progressive way. This should be done without prejudice to those rights that should be implemented immediately according to international law. This category includes rights such as the right to vote, and the prohibtion of non-therapeutic sterilization, or sterilization in the absence of an informed consent. 
The State party is encouraged to ensure the immediate implementation of these civic and political rights.  

The State party is further encouraged to adopt plans and strategies, and a concrete roadmap to fully implement each of the  Convention rights indicating which rights it will or has implemented immediately and others that it intends to implement within an achievable realistic timespan, considering that the State party belongs to the group of developed nations. 

Article 5 Equality and non-discrimination

Under this article, the Committee encouraged the State party to provide information, inter alia, pertaining to:

a) The real possibility of using existing laws to protect rights; 

b) measures to guarantee equal and effective protection, including reasonable accommodation; and
c) policies, programs and affirmative action to ensure a de facto equality of persons with disabilities with other members of society
The report relies on the Disability Discrimination Act 1992 (as amended in 2009) and the corresponding Anti-Discrimination Acts at the States and Territories level to claim (at least in terms of legislation) that the State party is interested in ensuring equality of chances for everyone (para. 33).

The report states that together these Acts establish a strong Anti-discrimination regime, and violations are sanctioned by a double system of supervision and imposition of penalties:  The Equal Opportunity Commissions at the Federal and States and Territories level and the Courts of Australia (paras. 34,35). Under this double system, the Human Rights and Equality Commissions act as conciliation commissions, while the Courts act as organs of last resort when conciliation fails (para. 35).
Statistics are provided in terms of numbers of complaints (paras. 21, 22), but without disaggregation by types of disabilities, ethnic groups affected, sex and place of living (rural or urban areas) it becomes difficult to assess the effectiveness of the system even alone in relation to the existing legislation in the State party, which has not yet been made fully compliant with provisions of the Convention).

The report states that the law imposes no positive duty to introduce measures intended to achieve de facto equality, policies, programs and services aimed at ensuring the de facto equality of persons with disabilities are adopted in the State party as an exception to the rule of non-discrimination (para. 36).

 The State party is encouraged to amend its legislation to establish a positive duty to adopt affirmative actions to ensure a de facto equality of persons with disabilities with other members of society. 
The State party is also encouraged, as already noted, to establish a comprehensive and effective system of remedies to ensure the implementation of each of the Convention rights, enabling persons with disabilities to address this system in case of violations of their rights under the Convention, especially in cases when the provisions of the Convention are not matched with corresponding national legislation.
Article 6 Women with disabilities

Under this article, the Committee has recommended that the State party provide information, inter alia, pertaining to:  

Recognition of gender inequality of women and parity of rights between women, girls, men and boys, and among persons with and without disabilities (in schools, employment, etc.; prevention of violence against women)
The report states that gender inequality of women was abolished in law with the adoption of the Sex Discrimination Act 1984, which prohibits discrimination on the grounds of sex. The Act applies to all persons including women with disabilities. (para. 193)]. Australia recognises the gender inequality of women with disabilities who suffer from multiple forms of discrimination and is committed to addressing these issues (para. 192).
However, the State party does not explain how it intends to address these issues,in particular, it does not explain which additional legal instruments and action plans and programs it has adopted to implement the existing genering acts for correcting inequalities between women with disabilities and other members of society and between men and women with disabilities,in such areas like, labour, social security, reconciliation of working and familiy life, and for correcting inequalities between boys and girls with disabilities in the area of education.
In terms of prevention of violence against women the report states that the the National Disability Strategy (which was in the making at the time of submission of the report) was intended to complement the existing National plan to Reduce Violence against Women and their Children, the National Framework for Protecting Australia’s Children,and the National Homelessness Strategy (adoption dates unspecified). 
The report does not explain which specific measures are contemplated by those plans to reduce violence against women.
The State party is encouraged to provide statistical data on cases of discrimination against women with disabilities, (disaggregated by types of disabilities), and also indicate which specific plans and programs it has adopted to counteract such discrimination.  
The State party is also encouraged to provide information on discrimination practices between boys and girls with disabilities including in access to education in urban and rural areas and disaggregated by ethnic groups.  
Article 7 Children with disabilities

Under this article, the Committee has recommended that the State party provide information, inter alia, pertaining to:

The issues concerning children with disabilities, including children being able to freely express their views and children having appropriate assistance
The report states that children in Australia are entitled to enjoy rights on equal footing with other children, but names only two local Acts (The Charter of Rights of Children living in and out-of-home care) adopted by governments of 2 out of the 8 local entities of Australia (Tasmania and ACT) specifically dealing with issues of legal protection and care of minors (paras. 197, 179).  

The report states that the basic principle guiding decisions on children is the principle of ‘the best interest of the child’ as enshrined in the Australian federal and local legislation (para. 198). 
To address the barriers faced by children with disabilities in enjoyment of rights, the State party has adopted the following strategies and plans:

-The National Early Childhood Development Strategy “Investing in the Early Years”, and early childhood intervention programs at local levels (adoption dates unspecified) (paras. 179, 200)
-The National Framework for Protecting Australia’s Children (adoption date unspecified) (para.179),

-The Program ‘Helping Children with Autism’ (adoption date unspecified) (para.179),

-The Charter of Rights of Children living in and out-of-home care adopted by the Governments of Tasmania and ACT (adoption date unspecified) (para. 179),
-The National Strategy for Young Australians (adoption date unspecified) (para.201).
-ACT’s Young People’s plan 2009-2014 (para.200).

The report does not indicate which Acts of the State party legally provide for the right of children to freely express their views.

However, on a practical level, institutions in 2 out of 8 local entities (WA and ACT) do encourage children with disabilities to participate in the making of decisions by Government and non-Government agencies (para. 199).
In terms of appropriate assistance to children, the report states that in all jurisdictions there are early-childhood intervention programs that provide support to families with children with disabilities. This support includes special education, therapy and counselling (para. 200). 
 The report, however, gives little information with specific examples of decisions taken with the guiding principles in mind (including how the right of children with disabilities to freely express their views and have appropriate assistance is ensured in practice). 
The report gives no information either with regard to data on cases of ill-treatmet of children with disabilities.
The State party is encouraged to provide further information with regard to the legal measures undertaken to give effect to the provisions of the Convention concerning children with disabilities, in particular, on issues such as the real possibility of using available institutions to protect rights enshrined in the Convention; the extent of the support provided to families with disabilities; it should also provide disaggregated data with regard to cases of ill-treatment of children and measures planned to counter such acts. 
The State party is further encouraged to provide information on the contents and level of implementation of strategies and plans adopted to address the barriers faced by children with disabilities in education.  

Article 8 Awareness-raising

Under this article, the Committee has recommended that the State party provide information, inter alia, pertaining to:

Work done in the education system and the media to portray a positive image of persons with disabilities (to change attitudinal behaviour and bias with regard to persons with disabilities); work done with persons with disabilities and others to inform about the contents of the Convention

A. Work done in the education system and the media to portray a positive image of persons with disabilities (to change attitudinal behaviour, and bias with regard to persons with disabilities)

In order to portray a positive view of persons with disabilities, the report states that the following measures were adopted (paras. 38-43):
a) A National Human Rights Consultation was carried out in 2009 seeking views on how to best protect and promote human rights in Australia (para. 38);

b) The announcement of the New Human Rights Framework in 2010,  under which the Goverment has committed to undertake education initiatives to promote a greater understanding of human rights  (para. 39);

c) The Australian Human Rights Commission’s education program which aims to explain how human rights and responsiblities apply to everyday life (para. 40);

d) A number of other initiatives to forster respect for the rights of persons with disabilities such as the National Disability Awards held annually to celebrate and acknowledge the achievements of persons with disabilities, and more than 700 events organized in 2009 to celebrate the international day of persons with disabilities (para. 41);
e) A number of other initiatives developed at the level of States and Territories ( Victoria, WA, Tasmania, Queensland and NT) (paras. 42,43). 
f)  A number of courses and training activities by the National Public Administration Institutes, and the Institute for the Elderly. 
The State party is encouraged to proceed with the dissemination of positive information about persons with disabilities. The State party should also be encouraged to extend its  dissemination work to cover the education system with programs intended to portray a positive image of persons with disabilities among the children and university students.
B. Work done with persons with disabilities and others to inform about the contents of the Convention

The report states that it has placed a link to the text of the Convention on the website of the Australian Legal Information Institute Treaty database. This measure appears largely insufficient to fulfill the State party obligation to disseminate information about the Convention.
The State party is encouraged to develop other methods of disseminating information about the Convention, including the use of the media, the incorporation of provisions of the Convention in the school and University programs on human rights education. 
The State party should also develop and disseminate information about remedies that persons with disabilities could utilize in case of violation of their Convention rights, including their right to address their grievances directly to the Committee under the Optional Protocol.  

Article 9 – Accessibility

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Measures (legislative and others) for access to the environment (physical (built in, transport), information, communications, social (facility and services provided to the public); accessibility standards, control, and sanctions for non-compliance

A. Measures (legislative and others) for access to the environment (physical (built in, transport), information, communications, social (facility and services provided to the public)
The State party has adopted a number of measures (including acts and implementation plans), aimed at facilitating the accessibility of the built in environment, communications and social services (paras. 42-47). 

These acts include:

i) The  general Disability Discrimination Act 1992 (as amended in 2009), (paras. 44, 45);
ii) The Transport Standard entered into force in October 2002, defining standards of accessiblity and non-discrimination in relation to access to and use of transport modes (paras. 46,47);

iii) The Education Standards 2005 establishing the right to access to education and training without discrimination for students with disabilities (para. 48);

iv) The Premise Standards 2010 to provide for accessibility requirements for buildings (para. 49);

v) In addition in 2009 the State party established an Aviation Access Working Group to work on practical measures for improving access to air services (para. 50);

vi) The State party also worked to implement the Australian Parking Scheme to improve car parks facilities (para. 51);

vii) The State party has established the National Companion Card Scheme for persons with disabilities requiring life-long attendant care (para. 51); 
In terms of accessibility action plans, the report refers that a compliance timetable was established for 5 to 30 years for the implementation of the Transport Standards (para. 47).  
There is no information about any similar accessibility action plans in force to implement the other standards.

The State party  is praised for its accessibility measures and is encouraged to proceed with the adoption of legislative and other measures to ensure full accessibility to public spaces, information and social communication media in urban and rural areas and in all its States and Territories, including the adoption of accessibility roadmaps with detailed phases of implementation of the standards. 
B. Accessibility standards - control and sanctions for non-compliance

The report refers that in 2010 the State party completed the review of the first five years of operation of the Transport Standards. (The results have not been published yet by the time of submission of the report) (para. 47).

 The report also states that the State party was to commission another review of the first five years of implementation of the Educations Standards (para. 48).
The function of control over the implementation of these standards is ascribed to the Australian Human Rights Commission (AHRC) to which individuals can make a complaint if they consider that the standards have been breached (para. 141). The AHRC is also entitled to grant temporary exemptions to the implementation of the Standards. Its decision on exemptions may be appealed before the Administrative Appeals Tribunal (paras. 45,49). 

The report provides no information about the existence of any system of sanctions for breach and non-implementation of the Standards.  

The State party is encouraged to provide additional information with regard to control mechanisms and sanctions for non-compliance with the Standards. In the absence of these controlling mechanisms, the State party is encouraged to develop them. 
Article 10 – Right to Life 

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Right to life of persons with disabilities; Prohibition of arbitrary deprivation of life

While the report notes that the State party respects the right to life of persons with disabilities and not to be arbitrary deprived of life (para. 52); nonetheless, it says nothing about whether or not guardians and caregivers may under the existing legislation, decide on behalf of a person deprived of legal capacity about termination or withdrawal of medical treatment, nutrition or any other life support, without his/her free and informed consent. 
The State party is encouraged to update the Committee on whether or not the right of guardians to decide about termination of medical treatment is established in the State party. If so the State party is encouraged to update the Committee on the measures planned or undertaken to ensure the free and informed consent of persons with disabilities under all circumstances in accordance with the principle and right of full legal capacity of persons with disabilities (article 12), and the right of everyone not to be arbitrarily deprived of life (article 10). 

Article 11 - Situations of risk and humanitarian emergencies

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Measures taken to include persons with disabilities in national emergency protocols; Measures taken to ensure that humanitarian aid relief is distributed in an accessible way to persons with disabilities caught in humanitarian emergency
The report refers to the  National Principles for Disaster Recovery  (adoption date unspecified), as the protocol which guides Australian, State and Territory Governments’ recovery efforts. These principles require recovery efforts to support those who may be more vulnerable, such as persons with disabilities. (para. 53)

The report states that on the basis of these principles, local policies, strategies and programs were put in place by the local entities of the State party to ensure priority access to humanitarian relief for persons with disabilities, such as the Emergency REDiPlan: Household preparedness for people with disability and their families and carers, adopted (date unspecified) in Queensland (para. 54). 

The State party is praised for adopting these National Principles and is encouraged to adopt a comprehensive legislation for situations of emergency, including controlling mechanisms and sanctions for non-implementation.
Article 12 - Equal recognition before the law
Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Legislation does or does not exist which restricts the full legal capacity on the basis of disability and measures being taken towards conformity with article 12; support for persons with disabilities to exercise their legal capacity and manage their financial affairs; existence of safeguards against abuse of supported decision-making models

Australia has made an interpretative declaration to article 12, the essence of which is that the right of persons with disabilities to legal capacity is not incompatible with substitute decision-making schemes (the guardianship system),used as a measure of last resort “where such arrangements are considered necessary, and are subject to safeguards in accordance with article 12(4)”.
However,with this  approach, the State party does not feel compelled to review its legislation and practice. Indeed, its guardianship laws and practices remain in force  (paras. 52-63), whereas the Convention requests States Parties to change or abolish contrary legislation and practice (article 4, CRPD Convention).  
The Convention in article 12(2) requests States to recognise that persons with disabilities  “enjoy legal capacity on equal basis with other in all aspects of life”, and to take appropriate measures to provide access to persons with disabilities  to “the support they may require in exercising their legal capacity”. In article 12 (4) States parties are urged to ensure that measures to support persons with disabilities  in the exercise of their legal capacity are protected with safeguards that “respect the rights, will and preferences” of the person requiring support and are subject to regular review by independent and impartial authority or judicial body. 
The Convention, therefore, requires granting to all persons with disabilities the enjoyment of their full right to legal capacity, and thus to abolish the guardianship system. In exceptional circumstances and as a measure of last resort, a State party  should provide access to persons with disabilities to the support they require to exercise their legal capacity. 
There is no question of completely substituting the legal capacity of persons with disabilities with that of a guardian, as any such arrangements should “respect the rights, will and preferences” of the persons with disabilities.  However, under the existing guardianship schemes of the State party , the will and preferences of the persons with disabilities are neither asked nor ensured. Accordingly the guardianship system should be gradually abolished and replaced by supported decision- making schemes in line with the Convention.
The State party should be encouraged to gradually replace in law and in practice its substitute decision- making mechanisms with  supported decision- making schemes that “respect the rights, will and preferences” of persons with disabilities. Any such measures of supported decision-making should be subject to regular review. The lack of legal capacity to act has implications for the realization of practically all other rights of persons with disabilities under the Convention.
The State party is also encouraged , as already noted, to  remove its interpretative declaration relating to article 12 of the Convention.
Article 13 - Access to justice

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Effective access to justice at all stages of the legal process; effective training of personnel in the national justice and prison system; age-related accommodations

i) Effective access to justice at all stages of the legal process

The report states that the following measures were undertaken to facilitate the physical accessibility of justice institutions: 
a) Adoption of the ‘Strategic Framework for Access to Justice’ in 2009 to guide the reforms of the federal justice system (para. 64);
b) The National Partnership on Legal Assistance Services (adoption date unspecified) defining guidelines for access to State party’s funded legal aid services (para. 66); 
c) An unspecified number of measures of the Australia’s Federal Court system to accommodate the needs of persons with disabilities to ensure that court facilities are accessible to all members of the Community. These measures included work on court buildings to ensure integrated hearing assistance systems; appropriate signage including Braille signage. In addition legal practitioners are  asked to inform the court of any disabilities that may impact on a person’s ability to access the court, such as the need for regular breaks for medical reasons,or hearing loops; permission to read affidavits using a computer with a screen reader; the use of the National Relay Service to contact the court via telephone; and provision of  sign language interpetation (paras. 67, 68);

d)  Similar measures to facilitate access to the Justice and Prison systems were developed at the level of the States and Territories of the State party (paras. 69-71,79-83). 
There is nothing said in the report about measures (legislative and otherwise) undertaken to ensure full legal capacity and access to justice of persons with disabilities in equal terms with others for the persons under guardianship (their right to be witnesses, and to report about offences against themselves or other that they have witnessed; the status of the doctrine of insanity in the justice system of the State party, among others). 

ii) Effective training of personnel in the national justice and prison system

A number of States and Territories of the State party have also organized training  for personnel of the national justice system and prison system (NSW Government: training for judicial officers, Sheriff’s officers and legal practitioners to assist persons with mental illness (scope and dates unspecified); Queensland Goverment: publications for the judiciary, and training for police in dealing with persons with disabilities (date unspecified);  ACT and Victoria Governments: training on interviewing techniques for members of the Federal Police,  and for Prison Officers  as part of their induction (scope and dates unspecified) (paras. 69-71, 81).
ii) Age-related accommodations

There is little information in the  report about any age-related accommodations in the State party’s justice system.

The State party is encouraged to ensure effective access to justice for persons with disabilities who allege that their rights under the Convention have been violated and a first step to do so is to replace the substitute decision-making mechanisms with supported decision-making schemes because of the implications that the denial of legal capacity have in terms of access to justice for persons with disabilities. 
The State party is further encouraged to provide updated information on the status of the doctrine of insanity in the State party’s justice system.
Article 14 - Liberty and Security of the Person

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Measures to ensure that persons with disabilities are not deprived of liberty on the basis of disability; prohibition of institutionalization of persons with disabilities 
The report confirms that persons with disabilities in the State party may be deprived of liberty on account of their disability. There are two groups of persons with disabilities concerned with such practices: a) persons with cognitive and intellectual disabilities (paras. 73-75); and b) persons with mental illnesses (paras. 76-78). 
The State party justifies its incarceration measures with the fact that “there are particular challenges in relation to the treatment of persons with mental illness” (para. 72); and that they are only detained where “there is a risk of harm to themselves and others” (para. 76).
In terms of efforts to reduce instances of abuse of the use of deprivation of liberty on account of disability, the State party informs that a number of measures were undertaken including:
i) The setting-up of a Disability Policy and Research Working Group (set-up date unspecified) to review current restrictive practices and propose a best practice framework for restrictive practices (para. 73);
ii) The development of the National Mental Health Seclusion and Restraint Project (start-up date unspecified) with the aim of reducing or eliminating the use of seclusion and restraint in public mental health institutions (para. 77);

iii) A number of other local legislative and other initiatives intended to prevent the abuse of the use of restrictive measures against persons with disabilities (paras. 74-76).

 There is therefore no prohibition in law or in practice against the institutionalization of persons with disabilities.

There is little information in the report about the entities with authority to place persons with disabilities in institutions on account of disability. 

The State party is encouraged to take phased steps towards the gradual replacement of substitute decision-making models with models that support persons with disabilities in their decision-making. The State party should accordingly take steps for the prohibition in law and in practice of the institutionalization of persons with disabilities in full compliance with provisions of articles 12 and 14 of the Convention. 
The State party is further encouraged to remove its declaration relating to article 14 of the Convention.
Article 15 - Freedom from torture or cruel, inhuman or degrading treatment or punishment

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Prevention from medical or scientific experimentation without their free and informed consent; persons with disabilities should be made part of national strategies and mechanisms to prevent torture

The report refers that torture in general is prohibited in the State party by the Australia’s Criminal Code Act 1995 consistent with the provisions of the Convention and that this applies to persons with disabilities.  In addition, two entities of the Australian federation also have specific legislation prohibiting torture (Queensland and ACT) (para. 85).

Unfortunately the report provides no information with regard to specific legislation on prevention of medical and scientific experimentation without the free and informed consent of persons with disabilities apart from vaguely indicating with no more that the prohibition of such practices is “regulated by policies and/or legislation in each jurisdiction”(para. 86).
 Further, the report provides little to no information with regard to the work of psychiatric institutions, apart from indicating that psychotropic medication is not considered as ‘an acceptable form of restraint in Australia’s health services’ (para. 74). Yet the report recognises that at least in one local jurisdiction (NSW), psychotropic medication can be administered with the approval of “the person responsible for the client” i.e. without the informed consent of persons with disabilities concerned (para.74, ftn, 37).
The State party  is encouraged to adopt federal legislation and national strategies and plans unequivocally prohibiting the administration of medication with the consent of the guardians but without the free and informed consent of persons with disabilities whether or not they are intended for medical and scientific experimentation. It should be noted that informed consent by persons with disabilities may be provided beforehand within the framework of a mechanism of supported decision-making. 
The denial of full legal capacity of everyone in the State party hampers the realization of the rights of persons with disabilities in all areas of society life, as already noted.  The State party should amend its legislation to unequivocally recognise the full legal capacity of persons with disabilities, and replace its substitute decision-making arrangement with supported decision- making mechanisms.
Article 16 - Freedom from exploitation, violence and abuse

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Measures to protect persons with disabilities from all forms of exploitation, violence and abuse; social protection measures to assist and support persons with disabilities; measures to ensure that all services and programmes designed to serve persons with disabilities are accessible and effectively monitored by independent authorities; measures to ensure that all persons with disabilities who are victims of violence have access to effective recovery, rehabilitation programmes; and acts of violence and abuse against persons with disabilities are identified, investigated and, where appropriate, prosecuted

The report states that the State party has adopted a number of measures both at the federal and local levels intended to reduce violence against women and children with disabilities such as: 

-A Respectful Relationship program that trains young persons with intellectual disabilities with behavioural skills (adoption date and scope unspecified)(para. 87);
-Invitation to a representative from ‘Women with disabilities Australia’,to be on the Advisory Group of the Government on the Violence against Women’ (para. 87);

-The National Disability Abuse and Neglect Hotline  available for reporting abuse and neglect of persons with disabilities  (para. 88);
-The National Disability Advocacy Program (adoption date and scopte unspecified) helping persons with disabilities to overcome barriers such as abuse and neglect (para. 88).
At the local level, States and Territories also have a number of measures in place to prevent and punish violence against persons with disabilities, including Government agencies and ombudsman institutions that conduct investigation of abuses by parents and guardians, and Goverment officers, and action plans addressing domestic and family violence (para. 89-94). 
The report provides no disaggregated statistics regarding the incidence of acts of violence against persons with disabilities; neither there is any information concerning any possible criminalization of certain types of offences against persons with disabilities such as abandon of a child with disabilities; 
The report also fails to inform about any possible work done by institutions entrusted with the monitoring of places of deprivation of liberty of persons with disabilities, or statistics on cases of prosecution of abuse against persons with disabilities. 

In addition, it should be noted that the Committee on the Rights of the Child in its recent Concluding Observations adopted in June 2012
, was concerned about the high levels of prevalence of domestic violence in the State party: 

“The Committee is gravely concerned at the high levels of violence against women and children prevailing in the country and notes that there is an inherent risk that the coexistence of domestic violence, lawful corporal punishment, bullying, and other forms of violence in the society are interlinked, conducing to an escalation and exacerbation of the situation. The Committee is particularly concerned that: 

(a) Women and children of Aboriginal origin are particularly affected; 

(b) Sterilization of women and girls with disabilities continues; 

(c) Programmes for the reintegration of child victims of domestic violence remain inadequate including because of the absence of monitoring systems for child victims who are reintegrated with their families” (CRC COs,  2012, para 46).
The State party is encouraged to provide disaggregated data regarding the number and nature of cases of violence against persons with disabilities reported to the authorities and the number of convictions and sanctions on perpetrators.
The State party is also encouraged to provide information about measures available for assistance and rehabilitation of persons with disabilities victims of violence in the State party.

Article 17 - Protecting the integrity of the person

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Protection of persons with disabilities from medical (or other) treatment given without the free and informed consent; protection of persons with disabilities from forced sterilization, and girls and women from forced abortions; independent review organizations (role and composition) and programmes of work

The State party is of the view that the Convention does not prohibit compulsory treatment without the free and informed consent of the persons with disabilities, when this is subject to safeguards (para. 96). 

It is clear that the denial of legal capacity of persons with disabilities has implications for the enjoyment of all others rights of persons with disabilities (as already noted) including the protection of their personal integrity.  
Thus the State party’s legislation authorises medical treatment without the free and informed consent of persons with disabilities. In these circumstances authorization from the guardian who acts as the substitute decision-maker will suffice (para. 97-100).

The State party has rejected allegations of the use of psychiatric medication for the control of the behaviour of children with disabilities (para. 99).
The State party’s legislation also authorizes forced sterilization of persons with disabilities, but the State party denies that forced sterilization and forced abortion are carried out solely on the basis of the disability of the person (paras. 101-102).
However, as recently as June 2012, the CRC found indeed that sterilization of persons with disabilities on the sole basis of their disability was widespread practice in the State party. Concerning the non-therapeutic sterilization of women and girls with disabilities, the CRC was seriously concerned and noted that “the absence of legislation prohibiting such sterilization is discriminatory and in contravention of article 23(c) of the Convention on the Rights of Persons with disabilities.”(CRC COs, 2012, para. 57). 

The CRC recommended the State party to “establish a clear legislative definition of disability, including for learning, cognitive and mental disabilities, with the aim of promptly and accurately identifying children with disabilities to effectively address their needs in a non-discriminatory manner”, and to  “enact non-discriminatory legislation that prohibits non-therapeutic sterilization of all children, regardless of disability; and to ensure that when sterilization which is strictly carried out on therapeutic grounds does occur, that this be subject to the free and informed consent of children, including those with disabilities” ( CRC COs, 2012, paras, 58 (a) (f); para 46(b), 47).  
The State party is strongly encouraged to adopt specific legislation prohibiting medical treatment without free and informed consent and prohibiting forced sterilization and forced abortion on the basis of disability.
The State party  is further strongly encouraged  to adopt a social model definition of disability to replace the medical model definition it has presently in its legislation, which tends to blur issues of disability with issues of healthcare (specially in the case of those with mental, intellectual and cognitive forms of disability). This has devastating effects on the protection of the rights of persons with disabilities and their enjoyment of full legal capacity on equal footing with other members of society.
The State party is also encouraged to establish independent review boards in the composition of NGOs, human rights entities and medical and judicial institutions to review cases of consented therapeutic sterilizations, to prevent abuse.
Article 18 - Liberty of movement and nationality

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Measures to ensure the right of persons with disabilities to acquire a nationality and not to be deprived of it; to ensure the right of persons with disabilities to enter or leave his country freely; measures to ensure that every new-born child with a disability be registered upon birth and given a name and a nationality

The report states that legislation exists in the State party which grants every new-born child with disability the right to be registered upon birth and the right to have a nationality (paras. 103-105).  

According to the State party’s legislation, persons with disabilities who are Australian nationals may freely enter and leave Australia (para. 106). 

The situation is more problematic with regard to non-nationals persons with disabilities seeking to immigrate to Australia. 
The State party contends that non-national persons with disabilities seeking to immigrate to Australia are assessed ‘on the same basis’ as all other foreigners without disabilities, who must have “a standard of health appropriate to their proposed length of stay and activities in Australia. The health requirements are designed to ensure that risks to public health in the Australian community are minimised, that public expenditure on health and community services is contained and Australian residents, including Australians with disabilities, have access to health and other community services.” (paras. 107-109). 
However, because the State party has adopted a medical model definition of disability, the distinction between what is disability and what is a health condition is blurred. To confirm the difficulties faced by the State party in dealing with persons with disabilities seeking to immigrate to Australia is the fact that the Disability Discrimination Act 1992 (as amended in 2009) specifically indicates that it does not apply to immigration issues. 
 
 Indeed as other UN treaty bodis  have found, contrary to the State party’s assertion, immigration assessements are made on the basis of disability of a person. This is confusingly assessed as a health condition (i.e. this is the case of denial of immigration rights on the basis of the so-called “physical and mental defects” of a person which is contrary to the CRPD Convention). 
The Committee on Economic, Social and Cultural Rights (CESCR), in its Concluding Observations adopted in 2009
 was concerned that “section 52 of the Disability Discrimination Act 1992 exempts migration laws, regulations, policies and practices, from the effects of the Act, leading to negative immigration decisions based on disability or health conditions. The Committee expresses concern at the fact that this situation has had a particularly negative impact on the families of asylum-seekers.” (CESCR COs, 2009, para.16).
The CESCR then encouraged the State party “to strengthen its efforts towards the adoption of concrete measures to enable persons with disabilities to fully enjoy the rights guaranteed by the Covenant. It recommends that the Migration Act 1958 and the Disability Discrimination Act 1992 be amended to ensure that the rights to equality and non-discrimination apply to all aspects of migration law, policy and practice.”(CESCR COs, 2009, para.16).

Likewise, recently in June 2012, the CRC remained concerned that the “State party’s legislation allows for disability to be the basis for rejecting an immigration request” (CRC COs, 2012, para. 57). The CRC recommended that the State party adopt measures to “ensure that all of the State party’s legislation, including its migration and asylum legislation, does not discriminate against children with disabilities and is in full compliance with its legal obligations under article 23 of the Convention on the Rights of Persons with Disabilities” (CRC COs, 2012, para. 58 (g)).
The State party is strongly encouraged to update its legislation with regard to the following issues: on the need for establishing, as already noted, a social model definition of persons with disabilities with emphasis on removing environmental and attitudinal barriers faced by persons with impairments; establishing in law and in practice the recognition of the full legal capacity of persons with disabilities  and on that basis eliminate discriminatory provisions and practices with regard to immigration of non-nationals persons with disabilities.
The State party is further encouraged to remove its interpretative declaration relating to article 18 of the Convention.   

Article 19 - Living independently and being included in the community
Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

The existence of independent living schemes, including the provision of personal assistants for persons who so require; the existence of in-house support services allowing persons with disabilities to live in their community; the existence and range of options of residential services for living arrangements, including shared and sheltered accommodation which take into account the form of disability; the degree of accessibility for persons with disabilities to community services and facilities provided to the general population

In terms of independent leaving schemes the report states that the State party has developed the following programs:

i) The Home and Community Care  (HACC) Program (adoption date and scope unspecified), which provides services such as personal assistants, personal care and professional healthcare and nursing services for older and younger persons with disabilities (para. 113);

ii) The Younger Persons with Disabilities in Residential Aged Care Program (adoption date unspecified) with the purpose of helping to reduce the number of younger persons with disabilities living in residential aged care schems. Through this program the State party intended to reduce by up to 689 persons with disabilities in residential aged care institutions by 2011 (para. 114);

iii) A number of other projects enabling persons with disabilities to live in their community are developed at the local level such as the WA community living initiative that allows persons with disabilities to make decisions on the planning of personalized support in the community(para. 115);

iv) A project was launched in 2009 to build more than 19,300 social housing incorporating universal design element to make them accessible to persons with disabilities (para. 118). 

v) A number of other projects are developed at the State and Territorial level to ensure accessible community housing (para. 119);
vi) A number of projects also exist at the State and Territorial level under the National Disability Agreement to ensure age-related support for older persons with disabilities in the community (paras. 122-123);
vii) A number of other programs  (unspecified) exist in the State party tailored to the needs of persons with mental illness, such as the Fourth National Mental Health Plan and the Targeted Community Care Program (adoption dates and scope unspecified) to support recovery, life in the community and stable housing tenancy (paras. 124-126).
In terms of options of residential services for living arrangements, including shared and sheltered accommodation, the State party has developed the following programs:
i) The Government funds a project of public community housing operated by NGOs (statistics for 2009  indicated that there were 37, 833 families occupying community housing, 30% of which had a member with disabilities (para. 116)
ii) A new project was launched in 2008 for the building of additional 313 supported accommodations  by 2012 (para. 117);
iii) At the State and Territorial level projects of shared group homes are also developed (para. 119).

The State party recognises the shortfalls in the accommodation available for persons with disabilities despite its efforts (paras. 111-112; 120).

There is little information about the degree of implementation of most of these programs and projects, the mechanism of control, monitoring lines and responsibilities for non-compliance.
There is also little information about the number of persons with disabilities presently living in institutions.

The State party is encouraged to develop further the range of its support services for persons with disabilities and include in-house shopping services, escort services and reinforced accessibility measures to community services available to the general public, among others.
The State party is also encouraged to provide statistics about persons with disabilities living in institutions. It should further be encouraged to develop a comprehensive medium and long term program of deinstitutionalization of persons with disabilities with clearly defined benchmarks and controlling mechanisms. 

Article 20 - Personal mobility

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Measures to facilitate the personal mobility of persons with disabilities, including the use of street signs for accessibility; measures taken to ensure that the technologies are user-friendly; measures taken to give training in mobility skills to persons with disabilities and specialist staff 

The report refers that the State party is working on the implementation of its National Disability Agreement with local Governments to ensure more consistent access to aids devices by the end of 2012. A survey conducted in 2003 showed that as many as 61% of the 3, 8 million persons with disabilities in Australia had problems with personal mobility.

The report names five aids and equipments programs being implemented in five subjects of the federation (Victoria, NSW, Queensland, NT and SA), but offers little information about the extent of the practical implementation of those programs (start and end dates, scope) (paras. 127, 128). 

The report provides no information about any programs or extent of the use of street signs for accessibility across the territory of the State party.

There is little information on measures concerning training in mobility skills for persons with disabilities and specialist staff. 
The State party is encouraged to provide information about the extent of the practical implementation of the aids and equipments programs in force at the State and Territorial level.
The State party is further encouraged to provide information about any plans concerning the building and use of street signs for accessibility. 

Article 21 - Freedom of expression and opinion, and access to information

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Measures to ensure that information provided to the general public is accessible to persons with disabilities; measures to ensure that persons with disabilities can use their preferred means of communication in all forms of official interaction and access to information, such as sign language, Braille, and other accessible means; measures to urge private entities and mass media to provide their information and services in an accessible form for persons with disabilities; degree of accessibility of mass media and percentage of public websites that comply with the Web Accessibility Initiative (WAI) standards; Legislative and other measures taken linked to the official recognition of sign language(s)

The report states that section 24 of the Disability Discrimination Act 1992 (as amended in 2009) prohibiting discrimination in the provision of goods and services applies to the broadcast of public information and that all Government offices have policies in place requiring the captioning of public information (para. 131).

In addition a Print Disability Service Program (adoption date and scope unspecified) funded by the Government works to convert print material into alternative formats for persons with visual impairment. The report states that similar programs also exist in each jurisdiction (paras. 132,133).
In terms of internet accessibility the report states that Government agencies and private entities are required to improve accessibility to public online information including compliance with Web Accessibility Initiative (WAI) standards in light of section 24 of the Disability Discrimination Act 1992 (paras.129,130).  

The report contains little information about the extent and impact of the implementation of these programs. 

There is also little information about any measures taken to facilitate official interaction of persons with disabilities with public institutions in sign language, Braille or other accessible means.
There is further little information on whether or not sign language has been officially recognised as one of the official languages of the State party. In this connection information is lacking on whether or not the State party has designed strategies and action plans for the expansion of the education of sign languages as an option in schools and universities.
The report is also silent about any specific plans, incentives and strategies adopted to urge private entities to provide their information and services in accessible format, as well as the control measures and sanctions in place for non-compliance. 
The report offers little information about facilitation of access of persons with disabilities to public TV channels and radio channels including production of regular programs for persons with disabilities. 
The State party is encouraged to proceed with work towards ensuring full freedom of expression and access to information for persons with disabilities, including the promotion of the optional study of sign languages in equal terms with other languages in the general system of education.
Article 22 - Respect for privacy

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Measures to protect the privacy of personal, health and rehabilitation related information of persons with disabilities; measures taken so that persons with disabilities are not concealed on the pretext of protection of privacy

The report states that the privacy of personal, health and rehabilitation related information of persons with disabilities is protected by the Privacy Act 1988 (para. 134). Similar legislation exits in most jurisdiction of Australia (para. 136). 

Any complaints regarding violation of the privacy of personal information may be submitted to the Australian Privacy Commissioner (para. 135).
The State party is encouraged to provide further information with regard to the extent to which these legislative acts are implemented and the work of the Australian Privacy Commissioner. 
The State party is further encouraged to adopt specific legislative and other measures intended to prevent concealing of persons with disabilities on pretext of protection of privacy.
Article 23 - Respect for home and the family

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Measures to ensure that persons with disabilities may exercise the right to marry and to found a family on the basis of full and free consent; that persons with disabilities have access to family planning, assistive reproduction and adoption or fostering programmes; that parents with disabilities, who so require, are provided with the adequate support in their child-rearing responsibilities, ensuring the parent-child relationship; that no child is separated from her/his parents because of the disability of either the child or one or both of the parents; to support fathers and mothers, in order to prevent concealment, abandonment of the boy or girl with a disability; to avoid institutionalization of boys and girls with disabilities whose parents are unable to care for them

The report states that under the Marriage Act 1961, a marriage is considered void, for the so-called “mentally incapable” (para. 137).
In terms of support to parents with disabilities in their child-rearing responsibilities, the State party has put in place two support programs:

i)  The Respite Support for Carers of Young People with Severe or Profound Disability Program (adoption date and scope unspecified) (This program has assisted 5, 392 carers in 2008/09); and 
ii) The MyTime Peer Support Groups for Parents of Young Children with Disability Program (adoption date and scope unspecified). This program has assisted 2703 parents/carers in 2008/09 (para. 138).
There is little said about the extent and impact of the implementation of these programs compared to the number of persons with disabilities in need of such assistance.
In this regard in June 2012, the CRC noted with concerns relying on a State party’s own assessment of its disability support system published in July 2011, that the current disability support system in the State party was “under-funded, unfair, fragmented and inefficient, and gives people with a disability little choice and no certainty of access to appropriate supports, with children with disabilities frequently failing to receive crucial and timely early intervention services, support for life transitions, and adequate support for the prevention of family or carer crisis and breakdown” (CRC COs, 2012, para.57);
The CRC then urged the State party to “strengthen support measures for parents to care for their children with disabilities, and, where such placement in care is considered, to ensure that it is done with full regard to the principle of the best interests of the child” (CRC COS,2012, para. 58(b)). 

The State party is encouraged to expand its system of disability support programs to enable families to educate their children with disabilities in the family environment.
The State party is further encouraged to provide statistical data on the number of institutions and number of children with disabilities in institutions and measures being undertaken such as fostering programs to prevent institutionalization of children with disabilities.  


Article 24 - Education
Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Measures to ensure that every child with disabilities has access to early-stage education, and mandatory primary, secondary and higher education

The report states that the Disability Discrimination Act 1992 (as amended in 2009), forbids discrimination against persons with disabilities in the provision of Education. To implement provisions of the Act a Disability Standard for Education was adopted in 2005. The Standard among others obliges education providers  to make reasonable accommodations in favour of students with disabilities and adopt strategies and programs to prevent harassment and victimization. Violations of the Standards may be reported to the Australian Human Rights Commission (para. 141).
However despite this legislative framework, the State party officially recognises 3 education systems: Indeed students with disabilities may be enrolled in a) General regular schools; b) Support classes in regular schools; and c)Special Schools (para.143). 

The report indicates that 31500 (or 17%) of persons with intellectual forms of disabilities were attending these special schools in 2003. 
The report provides no statistics in relation to students with other forms of disability, and it is not clear from the report, who makes decisions and what motivates enrolment of students with disabilities in one of the education subsystems: whether or not it is their free will, or absence of reasonable accommodation or school assessments of the student with disabilities.
 No specific programs of school integration in accordance with the Convention appears to exist in the State party at this stage, 
The report indicates that each State and Territory has plans in place to provide reasonable accommodation to meet the support needed by students with disabilities (para. 143).
In addition the federal Government also partly funds non-government schools to help them to accommodate students with disabilities through the Literacy, Numeracy and Special Learning Needs Program (adoption date and scope unspecified) (para. 144). 
A higher education disability support program (adoption date and scope unspecified) is also funded by the Government to support the universities in removing barriers to access to education by students with disabilities (para. 145).

An Advisory Council was set up in 2009 to advise the Government to improve conditions for persons with disabilities in the Vocational Education and Training system. These actions complement measures established at the State and Territorial levels (paras. 146,147).
Additional projects such as the Disabled Australian Apprentice Wage Support (adoption date and scope unspecified), and the Disability Employment Services (adoption date and scope unspecified) help students with disabilities to undertake school-based apprenticeships to help them with transition from school to employment (paras. 148, 149).
There is little information in the report about the impact of these programs, disaggregated by types of disabilities, ethnic groups, urban and rural areas.
  
In this regard in 2009 the CESCR noted with concern “the persistence in the State party of disparities in access to the educational system for indigenous peoples, including those living in remote areas, compared with the rest of the population, as well as the deficient quality of education provided to persons living in remote areas, in particular indigenous peoples. It regrets that access to preschool education is not equally guaranteed throughout the State party” (CESCR COs, 2009, para.31).
Likewise, in June 2012,  the CRC noted the State party’s five-year implementation of its Disability Standard for Education 2005, but remained concerned that a ‘significant disparity remains between educational attainments for children with disabilities as compared to children without disabilities” (CRC COs, 2012, para.57);
The CRC then urged the State party to “ensure that children with disabilities are able to exercise their right to education, and provide for their inclusion in the mainstream education system to the greatest extent possible, including by considering developing a disability education action plan to specifically identify current inadequacies in resources, and to establish clear objectives with concrete timelines for the implementation of measures to address the educational needs of children with disabilities” (CRC COs,2012, para. 58 (e)). 

The State party is encouraged to design and implement a plan of school integration of children with disabilities with specific benchmarks, control and sanctions for non-implementation. 
The State party is also recommended to increase available resources in order to meet its obligations to provide for the same school opportunities to all including children with disabilities by gradually replacing the special education system with an integrated school system offering all reasonable accommodations for children with disabilities. 

The State party is further encouraged to provide information on the impact of its education programs disaggregated by types of disabilities, ethnic groups, urban and rural areas.
Article 25 - Health

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Measures that protect against discrimination and ensure that persons with disabilities have the same access to quality health services, including in the area of sexual and reproductive health; to ensure that persons with disabilities have access to disability-related health rehabilitation in their community freely and without financial cost 

The report affirms that the State party guarantees to persons with disabilities access to quality healthcare on the basis of the Disability Discrimination Act 1992 (as amended in 2009) which prohibits discrimination on the grounds of disability in the provision of services including health services (para. 151).

In addition, a number of measures including action plans are in place in all jurisdictions to promote inclusion and non-discrimination of persons with disabilities in the provision of health care including in the area of sexual and reproductive health (paras. 150, 152). 
With regard to mental health services, the State party recognises that a lot remains to be done, and that the central authorities were working with local entities to improve these services (paras. 155, 156). 

The report also states that a number of programs are in place to ensure accessibility of public health information to persons with disabilities, including the provision of free sign language interpretation for deaf persons (paras. 153,154). 
There is no information about the extent and degree of effectiveness of the present model of health care assistance provided to persons with disabilities in the State party.
There is little information about the measures undertaken or planned to improve physical accessibility of health care institutions and in terms of affordability of health care assistance for persons with disabilities; the range of services provided free of charge and the range of affordable health insurance schemes available to persons with disabilities. 
It should be noted that a number of UN treaty bodies have in the past raised a number of warning concerns about the loopholes in the healthcare system of the State party: 
The Committee on the Elimination of Discrimination against Women (CEDAW) in its Concluding Observations adopted in 2006
 was concerned that “the health needs of disabled women are inadequately met due to the lack of special equipment and other infrastructure.” It requested Australia to “develop the necessary infrastructure to ensure that disabled women have access to all health services.” (CEDAW COs, 2006, paras. 26,27).
The CESCR in 2009 was concerned about “the insufficient support for persons with mental health problems, as well as the difficult access to mental health services, in particular for indigenous peoples, prisoners and asylum-seekers in detention.” It urged the State party to take “effective measures to ensure the equal enjoyment of the right to the highest attainable standard of mental health” (CESCR COs, 2009, para. 30).

Likewise the CRC remained concerned, in June 2012,  “about health disparities of children living in rural and remote areas, children in out-of-home care as well as children with disabilities and particularly about the gap in the health status between Aboriginal and non-Aboriginal children” (CRC COs, 2012, para. 59);

The CRC was also concerned that the State party’s “level of funding for mental health continues to be substantially below that of other developed countries, with children and young persons seeking mental health services often facing limited access to and substantial delays in receiving such services.”   The CRC was further concerned that “ current diagnosis procedures may not be adequately addressing the underlying mental health issues linked to it, resulting in significant increases and/or erroneous prescription of psycho-stimulants to children diagnosed with ADHD and ADD which is of serious concern” (CRC COs, 2012, para. 64);

The CRC then urged the State party to “undertake all necessary measures to ensure that all children enjoy the same access to and quality of health services with special attention to children in vulnerable situations, especially indigenous children and children living in remote areas.”(CRC COs, 2012, para. 60).
The State party is encouraged to adopt and implement a comprehensive and global health care strategy and plan for persons with disabilities (comprising the promotion, preventive measures, assistance and rehabilitation) and covering all types of disabilities, ethnic groups and persons with disabilities living in urban and rural areas.
The State party is also encouraged to adopt specific accessibility implementation plans for healthcare and health institutions and services, with specific benchmarks, control mechanisms and sanctions for non-compliance (or if these exit update with detailed information the Committee and reinforce monitoring). 

The State party, consistent with its status of a developed nation, is encouraged to make healthcare services accessible to persons with disabilities by making available, whenever possible, free of charge primary, specialist and emergency care services, pharmaceutical benefit services as well as common orthoprosthetic benefit services, and transport services for health purposes.  

The State party is further encouraged to proceed with reform projects of the system of healthcare insurance, to enable it to cover all persons with disabilities, types of disabilities and ethnic groups. 
The State party is also encouraged to develop an efficient complaint and redress mechanism for persons with disabilities with regard to accessibility of healthcare and healthcare institutions and services.

Article 26 - Habilitation and Rehabilitation
Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

General habilitation and rehabilitation programmes for persons with disabilities, in the areas of health, employment, education and social services, including in rural areas; and to ensure that participation in habilitation and rehabilitation services and programmes is voluntary

The report states that the State party has the following specific habilitation and rehabilitation projects in the areas of employment, and healthcare:

a)   Disability employment services ( which is a network of service providers contracted by the State party to provide specific assistance to persons with disabilities seeking jobs, with vocational rehabilitation enabling them to return to work and retain employment in the open labour market. These measures are complemented with similar projects at the local States and Territories level (paras. 158,159);
b) A number of rehabilitation  projects in the health care sector exist in all local jurisdictions intended to assist persons with disabilities moving from hospital to the home environment, by giving them relevant life skills which promote their maximum independence (paras.160);

c) The State party also provides assistive devices and infrastructure to persons with disabilities in other countries as part of its international developement aid program (para. 161).

There is little information about the extent and impact of the habilitation and rehabilitation programs in the State party. 

There is also little information in the report about the development of similar services in the rural area, or possible mechanisms in place to prevent violations of the rights of persons with disabilities in the provision of rehabilitation services.
The State party is encouraged to provide updated information about the extent and impact of its habilitation and rehabilitation programs (with disaggregated data by types of disabilities, ethnic groups and urban and rural areas). 

The State party is also recommended to extend the habilitation and rehabilitation services to persons with disabilities in the rural areas.
Article 27 - Work and employment

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Measures taken to ensure protection against discrimination in all stages of employment;  the impact of targeted employment programmes and policies in place to achieve full and productive employment among persons with disabilities ; affirmative and effective action measures for the employment of persons with disabilities in the regular labour market; accessibility of persons with disabilities to open employment and vocational training services, including those for the promotion of self-employment; availability of technical and financial assistance for the provision of reasonable accommodations; measures to assure the retention and retraining of workers who suffer a workplace injury resulting in a disability preventing them from performing their previous tasks; to ensure various forms of work, such as work on location, telecommuting (off-site/at home) and subcontracting, and work opportunities offered by new communication technologies

1. The report affirms that a number of measures were adopted to:

- Combat discrimination and promote the employment of persons with disabilities: In addition to the Disability Discrimination Act 1992 (as amended in 2009), the State party has adopted the Fair Work Act 2009. This Act provides for remedies for persons with disabilities who are victims of the so called “adverse actions”, which are actions which fall short of dismissal but harass persons with disabilities, because of their disability (para. 163);
-Provide sheltered employment to those persons with disabilities experiencing special difficulties and to facilitate the transition of workers with disabilities from sheltered employment to employment in the open market (the project of Australian Disability Enterprises) (para. 167, 168) ; 
-facilitating the integration of persons with disabilities into the labour market (including guidance, monitoring and ongoing support at the workplace of persons with disabilities (through the project - Disability Employment Services) (paras.169).

2. A number of affirmative actions were also taken, involving Subsidies paid to: 
-Provide financial incentives for employees to employ persons with disabilities under normal labour market conditions (the Supported wage System and the Wage Subsidy Scheme) (para. 164);
-Cover the costs of reasonable accommodation intended for the adaptation of jobs including the removal of impediments or obstacles that make difficult or impossible for impaired workers to perform their tasks (the Disability Support Pension Employment Incentive Pilot, the Innovation Fund and the Employment Assistance Fund (paras. 165,170).
3. Other special measures are designed at local level to support the employment of freshly graduated persons with disabilities in the public sector (Victoria Works for Graduates with Disabilities) (para. 171).

The report also provides some statistical data with regard to employment of persons with disabilities compared to those without disabilities in the State party (para.162, 167, 168).
There is no information regarding: any strategies to promote employment of persons with disabilities in the open market with measures such as a system of quotas supported with incentives, or incentives for conversion of temporary contracts into permanent ones.
There is little information regarding any measures adopted by the State party to promote self-employment of persons with disabilities (such measures may include  programmes for conversion of unemployment benefit payments into a lump sum for persons with disabilities to use in investment projects, for example, as found in many other countries);

There is also little information about any specific legislative measures preventing the unfair dismissal of persons with disabilities, or measures taken to facilitate reemployment of persons with disabilities who have lost their jobs.
The State party is encouraged to adopt a global action Strategy for the employment of persons with disabilities with benchmarks, control mechanisms and sanctions for violations to agglutinate all the dispersed projects and programs and ensure consistency of implementation of the Convention across the territory of the State party. 

The State party is also recommended to continue awareness raising campaigns to develop a national culture of inclusion of persons with disabilities by offering more effective opportunities for their valid engagement in productive employment.
The State party is further encouraged to continue finding ways of involving more persons with disabilities in employment including through the development of a program of quotas and relevant incentives, and to adopt legislative measures discouraging unfair dismissal of persons with disabilities, among others. 
Article 28 - Adequate standard of living and social protection

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Measures taken to ensure availability and access by persons with disabilities to clean water, adequate food, clothing and housing; to ensure access by persons with disabilities to services, devices and other appropriate assistance at affordable prices, including the availability of programmes that cover disability related extra financial costs; to ensure access by persons with disabilities, in particular women and girls and older persons with disabilities, to social protection programmes and poverty reduction programmes

The report provides that the following social protection programs exist in the State party:

-The Disability Support Pension paid to any person with disability above 16 but under the pension age (para.173, 174);

- The Pension Supplement (compensates for the costs of pharmaceuticals, telephones and utilities) and the Pensioner Concession Card (reduces the costs of medicines and doctors’ appointments) (para.175);

- A mobility allowance compensating for transport costs (para. 176);

-A number of family benefits and a cash allowance for each child with a disability (para. 176); 

-Special Disability Trusts (enabling to make private financial provision for current and future care needs of a family member with disability) (para. 177).
The report provides no information about the extent of the implementation of its social protection program (for example how many persons with disabilities are covered by the different schemes (disagragated by type of disabilities, Sex, ethnic origin, urban and rural areas)?
The report contains no information either with regard to any programs for older persons with disabilities.
The State party is encouraged to continue developing and implementing these programs while privileging the chances of full integration of persons with disabilities in the labour market in accordance with the human rights model of disability, through the provision of incentives for work on an accessible and fully inclusive environment with  reasonable accommodations. 
Article 29 - Participation in political and public life

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Legislation and measures to guarantee to persons with disabilities, in particular, persons with mental or intellectual disability, political rights, including, if it is the case, existing limitations and actions taken to overcome them; support provided, if any, to persons with disabilities  for the establishment and maintenance of organizations to represent their rights and interests at local, regional and national level

The report states that in accordance with Section 93 (8) of the Commonwealth Electoral Act 1918, the so called ‘persons of unsound mind’ are not allowed to enrol and vote in Federal Elections (para. 178).

This Act appears contrary to the provisions of the Convention, however, the report does not indicate any actions taken by the State party to overcome these limitations and to conform the Act with articles 12 (legal capacity) and 29 of the Convention.
The report indicates that a number of measures offering reasonable accommodation to persons with disabilities and facilitating their vote were adopted in the last 2010 Federal Elections including:  
- Telephone voting for persons with visual impairments (para.179);
 -A range of accessible information and services (voting kits) and information on accessible polling places, facilities for early vote and others (paras. 180, 181, 182);

-Possibility of assistance with the voting (para. 182).
The report does not specify whether or not there is a specific legal obligation to make the premises in which voting takes place accessible to persons with mobility impairements; or  to provide information on the voting via TV in accessible formats with subtitles and sign language interpretation; and whether or not persons with disabilities have a right under existing law to freely choose a person that they trust to assist them in the voting process.

The report indicates that the State party funds the work of 12 NGOs representing the interests of persons with disabilities. These NGOs are consulted on Government disability policies (para. 183).

Persons with disabilities may also stand for elections and hold public office on equal footing with other members of society (para. 184). 
The report however gives no statistical data on numbers of persons with disabilities holding public office, including in senior positions in the Government, Judiciary or Parliament.
The State party is praised for its policies towards granting accessible conditions for persons with disabilities to exercise their rights to vote and participate in political and public life.  

The State party is encouraged to revise its legislation to conform it to the requirements of the Convention under articles 29 and 12 and provide in law and practice that the right to vote can never be removed from a person on grounds of the disability  of a person such as his purported “unsound mind”. Whether or not a person wishes to exercise his right should be a matter for that person to decide of his free will.  It should be noted that the right to vote is a civic and political right and therefore it may  be implemented without delay in the legal order of the State party.

The State party is further recommended to consider amending its legislation in a way that ensures an effective representation of persons with disabilities at all levels of the decision-making (Government, Parliament, Judiciary) which affects their interests if possible through a quota system to ensure diversity. 

Article 30 - Participation in cultural life, recreation, leisure and sport

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

Measures taken to recognize and promote the right of persons with disabilities to take part on an equal basis with others in cultural life, including opportunities to develop and utilize their creative, artistic and intellectual potential; to ensure that cultural, leisure, tourism and sporting facilities are accessible to persons with disabilities, taking into account children with disabilities, including through the conditional use of public procurement and public funding; to ensure that intellectual property laws do not become a barrier for persons with disabilities in accessing cultural materials, including participation in relevant international efforts

The report states that among the measures taken to grant the right of persons with disabilities to take part on equal basis with others in cultural life, leisure and sports are:

1.  In terms of access to cultural life, a National Arts and Disability Strategy (adoption date unspecified) is being implemented in the State party, whose goal is the removal of all barriers preventing the cultural emancipation of persons with disabilities. Measures developed under the strategy include:
- Ensuring physical accessibility of cultural institutions, with ramps, lifts and hearing loops, captioning technology to improve cinema access, incorporation of multi-sensory and tactile features into exhibition design, sign language interpretation tours and Braille guides (paras. 186, 187);
- Funding programs enabling active participation of persons with disabilities in the production of arts (para.188);

-Facilitating access to copyrighted material by visually impaired persons by giving permission to copy and communicate accessible versions of materials in Braille. (The State party is also actively participating in international efforts to adopt a treaty in this regard) (paras. 189, 190).
2. In terms of facilitating participation of persons with disabilities in recreation, leasure and sports, the State party has developed the program “Sport Ability”  a program (adoption date unspecified) intended to provide persons with disabilities with the support they need to participate in adapted sports. The State party also supports Australia’s paralympic Athletes (para. 191).
There is no information in the report about the extent of the implemention of these startegies and programs (for example the percentage of cultural institutions covered by the accessibility measures listed in the Strategy; when the State party started and plans to finish its accessibility work, etc?).
There is no information either, in the report, concerning measures taken to render accessible the products of the tourism and leisure industry such as beaches and hotels.  
The State party is recommended to proceed with its efforts to fully integrate persons with disabilities in cultural life, sports and leisure. 

Article 31 - Statistics and data collection

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:
Measures taken to collect disaggregated appropriate information, including statistical and research data, to enable the State party to formulate and implement policies, to give effect to the Convention, respecting human rights and fundamental freedoms, ethics, legal safeguards, data protection, confidentiality and privacy; the dissemination of these statistics and measures to ensure their accessibility by persons with disabilities
The report states that two types of statistics and data about persons with disabilities are collected in the State party: 

a) The National Minimum Dataset ,which is data collected on annual basis about expenditures by Disability services funded by the Government (para. 202);and
b) Regular Surveys of the Australian Bureau of Statistics conducted on the basis of the Census and Statistics Act 1905. They include the Survey of Disabilities and Carers (SDAC) (the last one conducted in 2009) which is the main source of data for the Government policies in the disability area; and People with a need for assistance –A snapshop (the last one conducted in 2006). This survey allows assessment of the situation of persons with disabilities by geographic, economic and demographic trends (para. 203).
In terms of data protection and confidentiality, the report states that the Census and Statistics Act 1905 and the Privacy Act 1988 prohibit the disclosure of indentifiable personal or domestic information (para. 204).

In terms of dissemination and accessibility, the report states that all the survey results are available for free access on the website of the Australian Bureau of Statistics (para.205).

The report presents the following statistical data for 2003 in relation to the number of persons with disabilities in the country: one in five Australians had a form of disability or (20%) of the total population of the State party, numbering 3,958,300 persons with disabilities.  Of these, males represent 19.8% and females -20.1%.  Of the total number of persons with disabilities in the State party in 2003, 84% presented physical conditions, and 16% presented the so called ‘mental or behavioral disorder’ (para.13).

The State party is encouraged  to provide further details with regard to methods of collection of such data, respect for ethics, and methods of ensuring the application of the principles of confidentially and privacy in the use of the information database of persons with disabilities in the State party.
The State party is also encouraged to provide updated information with regard to the results of the latest Survey of Disabilities and Carers conducted in 2009.


Article 32 - International cooperation

Under this article the Committee has recommended that the State party provide information, inter alia pertaining to:
Measures taken to guarantee that international cooperation be inclusive and accessible by persons with disabilities; actions toward facilitating and supporting capacity-building, including through the exchange and sharing of information, experiences, training programmes and best practices; on the progress, and effectiveness of programmes for the exchange of technical know-how and expertise for the assistance of persons with disabilities

The report states that the State party has enacted a disability inclusive development strategy : “Development for All: Towards a disability inclusive Australian aid program: 2009-2014”, which is to guide the State party in delivering its aid program overseas in full respect for its commitments under the CRPD Convention. The strategy focus is on vulnarable groups, including persons with disabilities, who are made the corner stone of  each development aid program (paras. 206-210). 
On the basis of this strategy the following projects were supported:

- A partnership to support UNICEF’s Child Friendly Initiative intended to increase access of children with disability to quality education (extent and outcomes of the project unspecified);

-Funding of research on gender based violence via the Australia’s Development Research Awards (extent and outcomes unspecified);

-A partnership with the UN Development Fund for Women seeking to make integration of women and girls with disability its priority (extent and outcomes unspecified) (para. 208).
The report is less clear about the State party’s work towards achieving the Millennium Development Goals (MDGs) (para. 211) in particular it is not said how the State party intends to comply and whether it will or not comply with the MDGs for persons with disabilities.

 There is little information about programs of exchange with developing nations of technical know-how and expertise for persons with disabilities. 

The State party is encouraged to participate more actively in international cooperation efforts in particular in programs of exchange with third world States, of technical know-how and expertise for the assistance of persons with disabilities, and in programs facilitating and supporting capacity building in developing nations. 

The State party is also recommended to provide information about benchmarks and the extent and outcomes of the implementation of its Startegy “Development for All- 2009-2014”.

The State party is further encouraged to make an effort to include a disability perspective in its program for the achievement of the MDGs, and inform how it intends to achieve the MDGs for persons with disabilities.
The State party is also encouraged to continue engaging in international cooperation efforts to implement the Convention.  

Article 33 - National implementation and monitoring

Under this article the Committee has recommended that the State party provide information, inter alia, pertaining to:

The designation of one or more focal points within the Government for matters relating to the implementation of the Convention and facilitate related action in different sectors and at different levels; the establishment of a framework, including one or more independent mechanisms, as appropriate and measures taken to promote, protect and monitor implementation of the Convention taking into account the principles relating to the status and function of national institutions for the protection and promotion of human rights; budget allocations for the purpose of national implementation and monitoring

The State party has designated the the Attorney-General's Department and the Department of Families, Housing, Community Services and Indigenous Affairs of Australia as joint focal points for the implementation of the Convention (para. 212).

The functions of the independent monitoring body are entrusted to the Australian Human Rights Commission, which works under the Australia Human Rights Commission Act 1986. Its functions include inquiring into actions of the Government which are inconsistent with the Convention;promote understanding of the Convention rights and advise the Attorney General on acts to adopt, actions to take, and practice to avoid in order to comply with the provisions of the Convention (para. 213-214).
  The report states that the Australian Human Rights Commission fully meets the requirements of the Paris Principles (but does not indicate its status under those principles).

The State party shows willingness to involve civil society organizations in the monitoring process, and has consulted them in preparation of the report and funded the submission of a shadow report by an NGO. But NGOs are not recognised as official monitoring institutions  by an Act of the State party (para. 216).
It is not clear in the report whether or not persons with disabilities could also address the Human Rights Commission with complaints on violations of their human rights under the Convention (specially in cases when the existing legislation does not cover a provision of the Convention).
Further the report says nothing about the additional budget allocations to enable the Human Rights Commission to fulfill its additional functions under the Convention. 
The State party is praised for the designation of the institutions which under the Convention are to coordinate implementation efforts of the State party on one side and monitor implementation of the Convention on the other.
The State party is encouraged to enable these organs to fulfill their proper role by ensuring that proper budget allocations are made for the purpose of national implementation and monitoring of the Convention.
The State party is further encouraged to officially designate by Act of Parliament, the national NGOs working for persons with disabilities in the State party as monitoring institutions under the Convention, in addition to the Human Rights Commission.
�See Core Document forming part of the Reports of the States Parties (Australia) (HRI/Core/AUS/2007, 22 July 2008); See also US Department of State, Human Rights Reports Australia, 2011; World Fact Book, Australia, 2011 Update.


� Annex B of the State party’s report.


� Compare: ‘Persons with disabilities include those who have long-term physical, mental, intellectual or sensory impairments which in interaction with various barriers may hinder their full and effective participation in society on an equal basis with others.’ (article 1 CRPD Convention) (emphasis added).





� See citations further below throughout this shadow report.


� The only exception appears in relation to accessibility arrangements, where exemptions can be accorded by the Australian Human Rights Commission. See comments on the implementation of article 9 of the Convention further below.


� UN Doc CRC/C/AUS/CO/4 , 28 August 2012, hereinafter, CRC Cos, 2012.


� See Disability Anti-Discrimination Act 1992, as amended in 2009, entered into force 8 January 2010, (section 52), available at: � HYPERLINK "http://www.comlaw.gov.au/Details/C2010C00023, (last" �http://www.comlaw.gov.au/Details/C2010C00023, (last� visited 15 December 2012).


� See UN Doc. E/C.12/AUS/CO/4, 12 June 2009, hereinafter, CESCR COs, 2009.


� The report states that an assessment review of the Education Standards 2005 was planned for 2010. Its results were unavailable at the time of submission of the report. The State party is encouraged to update the Committee in this regard.





� See UN Doc. CEDAW/C/AUL/CO/5, 3 February 2006, hereinafter, CEDAW COs, 2006.
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