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1.0 Introduction 

The Centre for Human Rights and Rehabilitation (CHRR) is one of Malawi’s leading human rights non-governmental organizations. It was founded in February 1995 as a non – partisan non-profit making organization registered under the Trustees Incorporation Act of 1962. CHRR’s vision is of a Malawi with a vibrant culture, which embraces the values of democracy, human rights and gender equality. The organization’s mission statement is to contribute towards the protection, promotion and consolidation of good governance by empowering rural and urban communities in Malawi to become aware of and exercise their rights through research, advocacy and networking in order to realize human development. In seeking to realize its vision, CHRR implements programmes revolving around five core activities, namely: Public Awareness and Community Empowerment; Civic and Human Rights Education; Training and Research; Advocacy and Networking and Capacity Building. 

1.1 Background 
Malawi ratified the international Covenant on Civil and Political Rights on 22nd December 1993. The Malawi Constitution which came into force in 1995, unlike its predecessors, guarantees a broad range of rights encompassing both civil and political rights, some economic, social and cultural rights and the right to development. Most civil and political rights are enshrined in Chapter IV of the Constitution which is regarded as Malawi’s Bill of Rights. Malawi has also ratified several international human rights treaties such as the International Covenant on Economic, Social and Cultural Rights (ICESCR),
  the Convention on the Elimination of all forms of Discrimination against Women (CEDAW),
 The Convention on the Rights of the Child (CRC),
 and the African Charter on Human and Peoples Rights
 amongst others. Notably, for international treaties to form part of Malawian law, ratification through an Act of Parliament is required. Malawi is yet to ensure that the ICCPR is domesticated although it has incorporated most of the provisions of the Covenant in its Bill of Rights. However, in May 2007 the Malawi Supreme Court of Appeal (MSCA) in Malawi Telecommunications Limited v Makande & Omar
 overturned an earlier ruling in Chihana v the Republic
 and held that, as the previous Constitution did not expressly provide for the requirement of domesticating legislation for international treaties to apply in municipal courts, all treaties ratified before the 1994 Constitution took effect were binding on domestic courts in Malawi even if no local legislation was enacted to translate them into municipal law. 

On the other hand, CHRR is concerned with Malawi’s huge backlog of state reports that have yet to be submitted to various human rights treaty monitoring bodies. For instance, Malawi has defaulted on its reporting obligations on the ICCPR and has numerous outstanding reports. In the wake of the decision by the Human Rights Committee to review Malawi in the absence of the report, CHRR is pleased to make this submission to the Committee highlighting civil and political rights issues in Malawi. The submission highlights events between 2006 to 2010 but since this is the first time the Committee will be reviewing Malawi’s implementation record of the ICCPR, events outside this period are also sometimes referred mostly to help provide continuity or a better appreciation of any trend (s) in terms of any particular issue. 
A wide variety of sources of information were used in compiling this report. Reliance was placed on a broad range of primary materials such as the Constitution, Acts of Parliament, Bills, government policies and court cases. Secondary sources consulted include local newspapers, expert observations and research reports from various organizations. The bulk of the information reflected in this report formed part of CHRR’s database compiled for over 5 years. 

The report is divided into three parts. The first part is the introduction, which provides some background information of the organization and the status of the ICCPR in Malawi. The second part highlights the situation of civil and political rights in Malawi. These issues are highlighted under some articles of the ICCPR. The third part of the report covers the recommendations put forward for the committee to consider in its interaction with the Malawi government. 
2.0 Substantive Part
Article 2: Non Discrimination 

The Constitution prohibits discrimination on grounds of race, colour, sex, language, religion, political or different opinion, nationality, ethnic or social origin, disability, property, birth or other status. 

However, CHRR is concerned that certain minority and vulnerable groups face arbitrary arrest, harassment and discrimination solely on the basis of their status. These groups include the Lesbian Gay Bisexual Transgender and Intersex (LGBTI) community, commercial sex workers, prisoners and refugees. This part will not discuss discrimination based on sex and prisoners as these groups are discussed in the subsequent sections. This section will only discuss discrimination based on sexual orientation, refugees in Malawi and commercial sex workers. 

LGBTI Community 

Malawi Constitution does not expressly specify sexual orientation as a ground for discrimination. But this ground can be said to be impliedly recognised as an analogous ground.
 However, Malawian law regards homosexuality as “against the order of nature,” a criminal offence and invalidates marriages between same sex couples.
 In December 2009, Steve Monjeza and Tiwonge Chimbalanga were arrested following their public engagement in Blantyre and were subsequently put on trial on charges of gross public indecency which is punishable by a maximum prison sentence of over 14 years. The defence had invoked various provisions of the Constitution during the trial such as Section.12 (iv) which requires the State & all persons to “afford the fullest protection to the rights and views of all individuals, groups and minorities …..;” Section .12 (v) states that “As all persons have equal status before the law, the only justifiable limitations to lawful rights are those necessary to ensure peaceful human interaction in an open and democratic society,” and Section 44 (2) which states that “ any law that limits human rights must be  reasonable, recognized by international human rights standards and necessary in an open and democratic society.”  Efforts to have the case certified as a Constitutional matter was rejected by the Chief Justice. The court found them guilty and sentenced them to 14 years imprisonment with hard labour. The two were only pardoned by President Bingu Muntharika after the intervention of the Secretary General of the United Nations, Ban Ki Moon. However, the president told the nation that the ‘two boys had tested Malawian law’ and warned government officials not to comment further on the issue. He also warned that the law remains valid and anyone caught engaging in homosexual acts will be punished. In December 2010, the national assembly amended the penal code to also include women who have sex with women to target lesbians. 
Calls by NGOs to decriminalize consensual homosexuality have been greeted by stiff opposition from traditional, religious and political leaders and certain human rights organizations. For example, the then Minister of Information, Reckford Thoto, issued a statement condemning homosexuality as contrary to “Malawian culture” and called on Malawians not to tolerate the practice. On 10 December 2010, a respected human rights activist, Vera Chirwa, dismissed calls for legalizing same sex marriages, arguing that allowing such marriages would promote “evil” in the country. Prior to this case, in February 2007, the President of the Peoples’ Transformation Party, Kamuzu Chibambo, released a statement in which he spoke against homosexuality and lesbianism, arguing that these practices were ‘abominable.’
 
The impact of the Malawi’s attitude towards the LGBTI community exposes them to violence and hate which leaves them vulnerable to abuse. According to a 2008 study done by the Centre for the Development of the People, approximately 34 percent of gay men in Malawi had been blackmailed or denied services such as housing or healthcare due to their sexual orientation. The research further revealed that 8 percent of those surveyed had been beaten by police due to their sexual orientation but they did not report for fear of arrest.
During the UPR review for Malawi in November 2010, Malawi rejected all recommendations including those merely requesting the State to ensure adherence to its twin constitutional obligations of non – discrimination and equality in terms of treatment of the LGBTI community. These remarks offer a snapshot of the prevailing attitude towards the LGBTI community in Malawi. However, Malawi cannot invoke the attitude of the majority as an excuse not to adhere to the obligations under the Covenant. 
Refugees 

Malawi is also a State party to the 1951 UN Convention relating to the Status of Refugees (1951 Convention). According to the submission of the Office of United Nations High Commissioner for Refugees to the review of Malawi under the UPR, Malawi, as of March 2010, was hosting a total of 5,285 refugees and 6,150 asylum seekers, whose asylum application is pending a decision at either the first or second instance. Out of the total population of 11, 435 individuals, 53.6 percent were male and 46.4 percent were female. However, the rights of refugees and asylum seekers were being undermined by the nine reservations that Malawi entered to the 1951 Refugee Convention. The reservations were entered against rights such as the rights to naturalisation, the right to health, education, freedom of movement, and the right to engage in economic activity. Some of the articles affected by the reservations include: 

Article 7: Exemption from reciprocity 

Article 13: the right to moveable and immovable property 

Article 15: the right of association 

Article 22: public education 

Article 24: labour legislation and social security 

In respect of article 17 of the 1951 Convention, Malawi excepted to the undertaking to grant to refugees rights of wage earning employment which are more favourable than those granted to aliens generally. In respect of article 26, Malawi reserved the right to designate the place or places of residence of the refugees and to restrict their movements whenever considerations of national security or public order so required. In respect of article 34, the State entered a reservation to the obligation to grant refugees any more favourable naturalisation facilities than are granted, in accordance with the relevant laws and regulations, to aliens generally. The impact of these reservations on the rights of people to seek international protection is enormous. This is as such because Malawi has religiously been following up on some reservations it entered to the convention. For instance, on freedom of movement, many refugees and asylum seekers have been detained for illegal entry and currently over 300 asylum seekers were convicted and are serving sentence contrary to the Refugee Act of 1989.
 Just recently, government issued very strict measures against Ethiopians seeking asylum requiring them to get visas before they travel to Malawi. Government sources attribute security concerns that necessitated the change. Government officials now claim that fears against security issues, especially terror attacks, required government to be careful on who it admits to stay in its territory. Refugees cannot operate freely outside the camp which also limits their opportunities and undermines their ability to rely on themselves. 
Sexual Workers: 

CHRR is also concerned with measures which are aimed at curbing commercial sex in Malawi. Living on the earnings of prostitution is criminalised in Malawi. In most cases, the Police officers round up commercial sex workers on rogues and vagabond charges but there has been widespread accusations of Police Officers raping the sexual workers during those exercises or demanding sexual favours from them if they are to be released without charge. In 2010, sex workers demonstrated against this conduct and the proposed HIV and AIDS Bill which makes it mandatory for them to declare their status to their clients which may potentially isolate them as a responsible group for the spread of the virus. 

Article 3: Equal Rights of Men and Women
As noted above, the Constitution of Malawi prohibits discrimination based on several grounds including sex. Section 24 of the Constitution, which deals with women’s rights specifically, amplifies the non – discrimination clause. Among other things, it protects the right of women to be accorded the same rights as men in civil law, including equal capacity to acquire property and custody or guardianship of children, the right to a fair disposition of property held jointly with a husband, and the right to fair maintenance upon dissolution of marriage. However, there are two main weaknesses with this section. Firstly, it does not expressly state that women have the same rights as men with regard to inheritance. Secondly, while it recognizes the separate existence between men and women in a marriage, it fails to guarantee the right of women to a fair share of matrimonial property. All it does is to protect the right to fair share of property jointly held with the husband. This results in women going away with almost nothing upon dissolution of a marriage because most women cannot prove to have contributed directly to the property acquired during the marriage. 
Gender violence and sexual abuse continued to take place. A survey commissioned by Action Aid revealed that out of 1500 school age girls interviewed more than half had been sexually abused in school by their teachers and peers. According to this survey, only 2% of the victims reported the abuse to the police. 52% did not report to any authority such as the headmaster or guardian. Similar instances of abuse are common country wide. CHRR alone receives numerous complaints of abuse against women from all over the country. Domestic violence is still rampant and very few perpetrators of GBV have been prosecuted under the Prevention of Domestic Violence Act. The passing of the Prevention of Domestic Violence Act in 2006 was a landmark for women’s rights in Malawi. In the main, this Act criminalizes domestic violence; thus ending an age – old perception that disciplining one’s wife or children with violence was a private matter.
In pursuit of equality in Marriage, the Malawi Law Commission drafted the Marriage, Divorce and Family Relations Bill of 30th December 2005. The Bill was introduced in the National Assembly in which the ruling the Democratic Progressive Party has two thirds majority in 2010 but was withdrawn due to concerns by parliamentarians. The Bill is important and it seeks to bring about equality among spouses in all forms of marriages. Notably, there are five forms of marriages in Malawi; monogamous marriages contracted under the Marriage Act;
 customary law marriages; Christian marriages;
 Asiatic marriages (solemnized among persons of Asian origin under the law of the region they profess; and marriages by repute. Different rights and obligations accrued from these different marriages, with marriages under the Marriage Act receiving the best statutory protection.
 The Marriage, Divorce and Family Relations Bill is credible in its attempt to accord minimum equal rights and obligations to all married persons irrespective  of the type of marriage applicable. This Bill is also notable because it provides clarification on what a marriage by repute means. The meaning of this marriage is shrouded in uncertainty. 

The other important Bill which was also withdrawn after being introduced in the National Assembly is the Deceased Estates (Wills, Protection and Inheritance) Act. It was introduced in December 2010 but just like the Marriage, Divorce and Family Relations Bill, it was referred back to the Parliamentary Committee on Legal Affairs. Notably, government is yet to present to the National Assembly another important piece of legislation called the Gender Equality Bill. Significantly, the Committee on Elimination of Discrimination Against Women regretted the delay in the enactment of these bills and requested Malawi to inform it on its progress after two years after the review i.e. January 2012. 
Maternal mortality rate remains rampant in Malawi standing at 807 per 100 000 births. This is largely due to a weak healthcare system which is failing to adequately respond to the needs of women. This is despite government spending considerable amount of funds towards health services in the recent years. However, a critical review of the allocation within the health sector reveals a disturbing pattern. According to Ministry of Health, over two-thirds of the ministry’s financial resources are consumed by secondary and tertiary care services. This allocation disproportionately disadvantages primary healthcare which serves the majority of Malawians given that over 87% of the population live in rural areas. The Ministry of Health justifies this arrangement as “critical for the support and guidance of the lower structure in terms of supervision, training and patient referral.” The impact of this funding pattern is devastating: acute shortage of medical personnel and equipment in the rural areas. Government admits that most primary healthcare facilities which are in rural areas do not meet its own recommended list of equipment for maternal healthcare. For instance, many health centres have inadequate delivery sets, vacuum sets, BP machines, caesarean section sets as well as blood banks. In the absence of essential equipment like these, it is almost impossible to ensure quality maternal healthcare to women and prevent maternal deaths. Thus, high fatality rates can be attributed in part, to the unskilled health workers such as ward attendants who are involved in the delivery of babies despite their lack of midwifery skills or infection prevention training. This means that delivery at the health facility may not necessarily mean delivery with a skilled attendant. This is a violation of women’s rights under this Covenant as it is under other instruments. 

Similarly, the rate of unsafe and illicit abortions remained high. The maternal death rates are one of the highest in the world as highlighted above. 35% of these maternal deaths in Malawi are attributed to induced terminations of pregnancies conducted illegitimately and under unhealthy and unsafe conditions. The Penal Code still criminalises abortions
 and in the recent years some women have been prosecuted on these charges. The Malawi Law Commission has proposed that provisions be made in the proposed Gender Equality Act to make abortion legally permissible in certain cases such as where the pregnancy results from incest, defilement, sexual assault, rape and jeopardises the mental and physical health of a woman
 as part of efforts to protect the health and reproductive rights of women and curb the high rate of maternal death.

Article 6: Right to Life
The right to life is recognized as a fundamental and non – derogable right in the Constitution in accordance with the Covenant. However, the Constitution places an internal limitation on the meaning of this right. Section 16 of the Constitution provides that the execution of the death sentence imposed by a competent court on a person in respect of a criminal offence under the laws of Malawi of which he or she has been convicted does not amount to arbitrary deprivation of life. Currently, Malawi has not yet ratified the Second Optional Protocol to the International Covenant on Civil and Political Rights, which prohibits the use of the death penalty. Offences of treason and murder still attract death penalty under Sections 38 (1) and 210 of the Penal Code. Current reforms to the Penal Code, as contained in the Law Commission’s Report on the Review of the Penal Code, does not propose the abolition of this penalty or place limits on its use in order to bring the country’s penal laws into conformity with international trends. 

In June 2007, the Constitutional Court handed down a landmark decision in the case of Kafantayeni & others v the Attorney General
 concerning the constitutionality of mandatory death penalty. This case was led by six prisoners who were on the death row following convictions on murder charges. They challenged the constitutionality of the mandatory death penalty for the offence of murder. The Constitutional Court held that Section 16 of the Constitution saved the death penalty. Nevertheless, it held that Sections 209 and 21 of the Penal Code, which prescribe this penalty as the mandatory punishment for murder, were unconstitutional. The Court reasoned that, by imposing the ultimate penalty mandatorily, these sections offended against the right not to be subjected to torture, cruel, and inhuman treatment which entails proportionality in sentencing. The courts also reasoned that these sections violated the right to fair trial as they stultified judicial discretion in sentencing and undercut the right to appeal against a sentence imposed by a lower court. 
The Malawi Human Rights Commission, which participated in the case as amicus curia, and the Death Penalty Project hosted two workshops for judges and academics to consider sentencing guidelines following the Constitutional Court ruling in the Kafantayeni Case. However, the government had not yet produced a scheme for dealing with the situation of all prisoners on death row. There is no legal basis to assume that the sentences of these prisoners are not life sentences. The Kafantayeni Case held that proportionality is an important component of sentencing and that sentencing is a judicial task. Thus, the sentences of all those prisoners which were imposed peremptorily are unconstitutional. The prisoners were lawfully convicted but are currently serving no sentences. The new sentences of all concerned prisoners have to be determined judicially. 
Although capital punishment is still legal in Malawi as outlined above, no executions have taken place since 1992. The current President, Dr Bingu Wa Munthalika continues the practice of the former President, Bakili Muluzi, of commuting the death sentences of those on death row to life sentences. While this practice is plausible, it leads to other important human rights concerns. By commuting the death sentence to an automatic sentence, no consideration is given to the nature of the offence and the personal circumstances of the offender, which could justify a lesser sentence. In order to be consistent with international human rights law, a life sentence ought to be imposed only in the most serious offences. In addition, where the life sentence is appropriately applied, it ought to be subject to a possibility of release. 
Article 7: Prohibition of Torture 
Malawi Constitution guarantees the inviolability of human dignity thus enjoining the State to respect this principle when enforcing criminal punishment. Torture, cruel, inhuman or degrading treatment or punishment is also constitutionally prohibited. However, cases of torture and other forms of ill‐treatment and use of excessive force against criminal suspects especially in places of detention are a common occurrence and are widely reported in the media. Reports of police abusing suspects and using torture and inhuman treatment in investigations are rampant and perpetrators are rarely punished. In August 2010, for example, James Chinomba died in police custody after he was allegedly tortured and burnt with iron bars and denied medical care. Chinomba was arrested on suspicion of robbery and car hijacking. His family were denied an opportunity to see him and the Police could not disclose his location of detention. After a few days, the family were informed of the death of their relative whose body had visible markings of beatings and burns from an electronic iron. The police agreed to conduct an autopsy, but the results have not been made public. Another example is of a prisoner who was paralysed from electrocution while doing private work for a prison official.
 It was also alleged that a suspect had died from strangulation and assault at the hands of the police in Mangochi.
 Another victim of police brutality, Atusaye Mwenelupembe, alleged that police beat him and his co – suspects with a ‘a panga knife, gun and sticks.’
 He sustained broken ribs while one of his co – suspects died from the assault. CHRR is however, concerned with the impunity enjoyed by Police officers accused of committing these crimes. While some officers have faced administrative sanctions, which are not an effective remedy, few of them, have been brought to justice. On the other hand, the continued deployment of torture and inhuman treatment and punishment by the Police provides evidence of their failure to adapt to their working methods to the new Constitutional order, which is founded on respect for human rights. 
Regrettably, Malawi has not yet ratified the Optional Protocol to the Convention against Torture and Cruel, inhuman or Degrading Treatment or Punishment, which lays down international standards on punishment and detention. During the Universal Periodic Review of Malawi, Malawi did not directly accept the recommendation to ratify the Optional Protocol but reserved its position and will make its position during the 16th session of the Human Rights Council in March 2011. 

Article 9: Prohibition of Arbitrary Detention
The Constitution prohibits detention without trial, detention for one’s political or other opinion or imprisonment for inability to fulfill a contractual obligation. A broad range of rights should be guaranteed to a detained person, including the right to be informed of the reason for detention in a language the detained persons understand and the right to be detained under conditions consistent with acceptable human rights standards. They should be allowed to consult with a legal practitioner of their choice and to challenge the lawfulness of the detention. Significantly, the Constitution requires that every arrested or detained person must be brought before a court of law to be charged or informed of the reasons of their further detention, as soon as is reasonably practicable, but not later than after 48 hours of arrest. 
However, these rights have not always been respected in full. The 48 hour rule was not always adhered to in practice allegedly because of the lack of resources available to the Police to enable them to take suspects or arrested persons to courts of law in time. Sometimes, the police abuse this rule by arresting suspects including those critical to government on Thursdays or Fridays, knowing that the person would have no chance to appear before a court of law until the next Monday. Although overcrowding is the result of limited detention facilities, it is being worsened by the slow pace at which prosecutions are being done, and the propensity of police to easily resort to detention and the courts to impose custodial sentences for petty offences.  
In cases where suspects were brought before courts of law, bails were granted readily in less serious offences. However, it was difficult to grant bail in offences subject to the death penalty because the accused was required to prove exceptional circumstances before bail could be granted. The enactment of the Bail Guidelines Act 2000 did not achieve the desired objective of simplifying the process of granting bail. In 2005, the Supreme Court rendered a landmark decision in the case of F Mvahe v R. MSCA No 25/2005, holding that it was no longer necessary to require the accused to show exceptional circumstances when determining bail in respect to capital offences. Bail, it held, was a matter of right in all offences, and consequently, the state shouldered the burden of showing cause on a balance of probabilities as to why it should be denied in a particular case. This case represents a correct interpretation of the provisions of the Constitution and gives the fullest protection to the right to bail. This decision has the effect of obliging the State to release such persons on bail unless it can show that the interests of justice require them to remain detained. 
There have also been arbitrary arrests including politically motivated arrests in the recent years. For instance, in 2010, Police arrested the General Secretary of the main Presbyterian Church, Reverend Mezuwa Banda who was detained beyond 48 hours, for criticizing President Bingu Wa Munthalika alleged nepotism and his government’s educational policy that seem to disadvantage students from the northern region at Secondary and Tertiary level. He is still on trial and was charged under the Sedition laws of the country. During the current president’s first term, he was quoted in the media as having said that his government has a ‘tit-for-tat’ policy against political opponents. Although these media reports were denied, government’s conduct has reflected this mindset. Arrests of several political opponents have followed a consisted pattern especially during the period from 2005 – 2009, suggesting that the government was using the law as a retaliatory device or a means to settling political scores. As a result, there is culture of silence amongst many who hold opposing views for fear of being arrested. 
Article 10: Conditions of Detention
As highlighted above, the Constitution guarantees the inviolability of human dignity. Despite these guarantees, the conditions of prisons remain poor despite the perennial calls by the Inspectorate of Prisons and civil society organisations imploring the government to take immediate action. Prisons are overcrowded to unacceptable levels. It was reported that Malawian prisons, whose overall capacity is about 5000 inmates, hold over 10,000 prisoners. Prisoners also receive poor medical care and inadequate nutrition, clothing and sleeping materials. Amnesty International estimated that on average, 20 inmates die in Malawi’s prisons every month due to overcrowding, poor sanitation, inadequate food, and insufficient medical attention. In some cases, juveniles have been detained with adults despite the fact that the Constitution specifically requires juvenile offenders to be detained separately to adults. The Prisons Authorities have cited several reasons for the continuing poor standards within the prisons such as an increasing number of inmates due to rising crime rates and delays in prosecuting criminal cases in courts, lack of human and financial capacity, shortage of prisons and deteriorating infrastructure and equipment.  

On 9th November, 2010, the Constitutional Court in Gable Masangano v The Attorney General ordered the government and the Malawi Prison Services ‘to take concrete steps and reduce prison overcrowding by half within eighteen months after the ruling, thereafter periodically reducing the remainder to eliminate overcrowding. The Court also ordered the Authorities to improve ventilation in prisons and ensure the realisation of other rights such as the right to appropriate accommodation, the right to access medical attention and treatment like any other human being.
 Initially, the Spokesperson for the Malawi Prison Services, said the Service will not comply with the decision because it had no resources. However, the Attorney General, Dr. Jane Ansah, told the Human Rights Council during the review of Malawi under the UPR  that Malawi will implement the decision. The period given by the Constitutional Court expires in June 2011. 
Notably, the Malawi Prisons Services Bill and Legal Aid Bill which, if enacted by Parliament can go a mile to alleviate some of these cases have yet to pass by the National Assembly.  

Apart from the problem of poor living conditions, prisoners complained about endemic corruption and favouritism among prison officials. Prisoners from Maula Prison, for example, reported that prison warders took part of the money that relatives brought for prisoners. They also complained that inmates had to bribe warders in order to be allocated certain tasks or responsibilities, No formal enquiry has been undertaken by the Police to investigate these claims in this prison and others in the country. 
Article 17: Right to Privacy 
The right to privacy is recognised in the Malawi Constitution. It is defined as including the right not to be subject to arbitrary searches. However, CHRR is concerned that Parliament recently passed the Malawi Police Act which gives police powers to conduct searches without obtaining a search warrant which is contrary to international policing standards. CHRR fears that the provision may potentially lead to violations of privacy and may be used to intimidate those holding critical voices against the government. 
Article 19: Freedom of Expression
Freedom of the press is guaranteed in the Constitution. However, media houses have become a regular target of harassment by government and ruling party officials. For example, on 21st January, 2010  government issued a directive to all government controlling officers advising them to stop advertising in a privately owned the Nation Publications Newspaper allegedly on suspicion that it carries articles which are critical of government. That ban still stands one year after it was issued. Similarly on 4th March 2010, the Deputy Minister of Information went to a privately owned MIJ FM radio to stop them airing a live phone in programme on a debate to change the national flag on the basis that only his Ministry can seek people’s views. Towards the end of the year 2010, President Wa Munthalika threatened to ban some newspapers for publishing a story about possible pockets of hunger in the country amidst government claims of bumper yields. In November 2010, Government amended the Penal Code giving powers to the Minister of Information to ban newspapers. Another example of State interference with media freedom was manifested in the decision taken by the Malawi Communications Regulatory Authority (MACRA) barring all private radio stations in Malawi from airing live broadcasts of opposition rallies in the lead up to the Presidential and Parliamentary Elections in 2009 without its permission. Notably, Government is also yet to pass legislation of the Access to information which was prepared by the CSOs. As a result, journalists and other members of the public fail to access information held by officials who refuse to disclose information arguing that “they don’t discuss issues in the media.” 

Furthermore, individual journalists have also not been spared harassments and arrests by the Government. In November 2010, Mike Chipalasa of the Daily Times, was nearly beaten by the youth branch of the ruling Democratic Progressive Party in the presence of the President allegedly for asking the President difficult questions during an open air Press Conference. He had to be rescued by the Police. In March 2005, two journalists, Mr Mabvuto Banda and Mr. Raphael Tenthani were arrested in connection with the story they published alleging that the President’s residence was being haunted by ghosts.   

On one hand, the government, through the Malawi Communications Regulatory Authority (MACRA), unnecessarily interference in the operations, in particular, of the privately owned electronic media, whilst, on the other, the administration abused and monopolized access to the State owned Malawi Broadcasting Corporations & Television in the propaganda of its own political party’s political agenda. Currently, Malawi only has one television Station which is publicly owned. MACRA has apparently been holding various applications for independent televisions and has only granted three licenses to religious televisions. 
Politicians have also not been spared on the limitations of freedom of expression. Politicians Kamlepo Kalua and Hophmally Makande were arrested and convicted for expressing views critical of President Mutharika during a political rally in 2009 but were later acquitted by a higher court. In 2010, the former Deputy Director of Political Affairs for ruling Democratic Progressive Party, Harry Mkandawire was charged under Sedition Laws for writing a letter to President Mutharika perceived to be critical of his leadership style including dictatorial tendencies and nepotism. He was also removed from the ruling party. Likewise, human rights defenders have also been targeted by the State machinery. Edward Chileka Banda, Executive Director of Eye for Development and two other human rights defenders were arrested for criticising President Munthalika’s statement directing officials responsible for administration of the newly-introduced government’s Youth Enterprise Development Fund to give priority to the youth belonging to his party. Similarly, government has been issuing threats to NGOs which are seen to be critical to government. For example, on 6th April, 2010, the Special Assistant to the President on NGOs went on a public radio called Capital Radio and TV station to issue stern warnings for the second time to NGOs who criticise government threatening to close them if they do not change. She further asked NGOs to be presenting their draft statements to her office before they are issued in the papers. 

Article 21 & 22: Freedom of Assembly & Association
The Constitution guarantees the right to freedom of assembly and association. However, CHRR is concerned about the increasing restrictions on the rights to freedom of association and assembly in an attempt to stifle voices critical of the government. In the last three years several planned peaceful demonstrations organised by those viewed to oppose government policies have been banned. The law requires that organisers of a demonstration inform the police of their planned demonstration 48 hours before the actual demonstration. However, the prevailing practice is that the Police do not respond for demonstrations against government with the intent to declare any demonstrations which may take place as illegal. For instance, heavily armed police officers stopped a peaceful demonstration by 58 Reverends of Protestant Churches of the Livingstonia Synod in northern city of Mzuzu demonstrating against the introduction of quota over merit system of selecting students in public universities even when they had informed the police 48 hours before the march.

Furthermore, in February 2007, the police prevented Uladi Mussa and his party, Malavi Peoples Party from holding a rally in Salima citing the excuse that the party had not yet registered. Mussa had just been dismissed from the cabinet of the Munthalika government. On 25th March 2007, the police refused to give the opposition United Democratic Front (UDF) permission to hold a rally in Mulanje district at which the former president, Bakili Muluzi, was scheduled to speak. The police gave safety and public order concerns as the reasons for the refusal. When the UDF obtained an injuction from the High Court to proceed with the rally, the government in a pointless show of force deployed the Malawi Defence Forces to stop the rally. As it emerged, the President was holding his own rally in the neighbouring district of Blantyre on the same day. 
Article 23: Right to a Family
The Constitution guarantees the right of all men and women to marry and found a family.
 According to the Constitution, no person over the age of 18 years can be prevented from entering into marriage.
 The Constitution also provides that a marriage between persons aged between 15 and 18 years can only be entered into with the consent of their parents or guardians.
 However, it does not expressly proscribe marriages between persons aged below 15 years; such marriages are at most simply discouraged.
 As a result, many girls especially in the rural areas drop out of school and many are forced into early marriages. This scenario has an impact on the country’s efforts to reduce maternal mortality as about 30% of maternal deaths are amongst teen girls mostly in the rural areas where also Basic Emergency Obstetric care is not available or is not easily accessible. Although the Constitution expressly proscribes forced marriages, a study conducted by the Malawi Human Rights Commission in 2006 revealed that these marriages were still prevalent in Malawi.
 
However, Malawi has rejected calls to increase the minimum age for marriage as recommended by both the Committee on the Rights of the Child (CRC) and the Committee on the Elimination of Discrimination against women (CEDAW) to increase the minimum age to 18. During the Universal Periodic Review of Malawi on November 1st and 3rd, 2010, Malawi rejected recommendations made by Mauritius to increase the minimum age for marriage to the recommended 18 years. Instead, the Attorney General, Jane Ansah, accused civil society organizations for shooting down the amendment proposed by government to increase the age from the minimum 15 to 16. CSOs campaigned hard lobbying government to increase the age to 18 arguing that 16 was not in the best interest of particularly the girl child.
Article 25: Electoral Rights
The Constitution of Malawi guarantees political rights including the right to form and join political parties as well as the right to contest for any elections. The right to vote is also guaranteed. The Malawian Constitution further provides for local government.
 Local government authorities are elected once every five years in accordance with the Local Government Elections Act. However, since the Constitution took effect in 1995, these elections have been held only once, in 2000. The next elections were due in November 2005, but the government has continuously failed to hold them. Initially, the then Minister of the Local Government, Goodall Gondwe said that local councillors did not perform and government had no resources to support them. The Presidential also made remarks suggesting the same line. In 2010, government bowed to pressure from CSOs, the bilateral partners and announced that the elections will take place on 29th April 2011 but the President suspended the Malawi Electoral Commission in December 2010 citing irregularities on finances casting doubts on whether the elections will take place in April 2011. This strengthened the view of opposition parties and civil society organisations of the Munthalika administration as lacking commitment to the development of democracy at the grassroots level.
On the other hand, Government also failed to guarantee access to public media by the opposition parties during elections.  The Public broadcasters in Malawi Broadcasting Cooperation and Television (MBCTV) has for a long time been criticised for their editorial policy which usually favour the political party in power. Usually opposition political parties are not given airtime to air out their concerns on these media houses and if at all they are allocated airtime, then it is bad publicity. Currently, the public broadcaster is being used to castigate those perceived to be holding contrary views to government including the current State Vice President, Mrs Joyce Banda who was fired from the ruling party as the first vice president allegedly for refusing to endorse the president’s young brother, Peter Munthalika as the ruling party’s presidential candidate in 2014. 
3.0 Conclusions and recommendations 

Although there are some improvement in the enjoyment of civil and political rights, reports of infringements on these rights were rampant as demonstrated by this submission. Therefore, a range of recommendations are therefore worthwhile for the Committee to consider during its interaction with Malawi.
· Review the Malawi Refugee Act of 1989 and ensuring that its provisions are consistent with the International Refugee Law

· Vacate the nine reservations entered to the 1951 Refugee Convention in order to guarantee basic rights for refugees in Malawi including freedom of movement, the right to economic activity among others. 
· Improve the conditions of prisons by building more prisons and refurbishing the existing ones. It must also consider passing the Malawi Prison Service Bill as well as implementing the Gable Masangano v The Attorney General Constitutional Court decisions. 
· Torture, ill‐treatment and death in detention 
• Develop and adopt measures to prevent, prosecute and punish acts of torture and ill‐treatment by law enforcement agencies to comply with international standards. 

• Promptly establish the Police Complaint Commission as provided in the Malawi Police Act. 
• Malawi must ensure that all prisoners who were on the death row as a result of the mandatory death sentence criminal provisions are brought back to court, as a matter of urgency, for re – sentencing. This is required as a natural consequence of the Kafantayeni Case;
· Freedom of expression, association and assembly 
• Guarantee freedom of expression and the press by refraining from intimidating members of the press and media houses;
• Take concrete and effective measures to protect the rights to freedom of assembly, freedom of expression and freedom of association; 

• Adopt steps to ensure that public broadcaster is independent and operating free from interference from government as well as enact the Access to Information Bill. 
· Harassment and arrest based on sexual orientation and prostitution
• Respect, protect, and fulfil the human rights of all persons, without discrimination of any kind; 

• Review the Malawian legislation which results in the discrimination, prosecution and punishment of people solely for their sexual orientation or gender identity. 

• Immediately and unconditionally release all prisoners of conscience who are held solely on the basis of their actual or imputed sexual orientation or gender identity; 

· • End incitement to discrimination, hostility or violence against individuals on the basis of their sexual orientation in accordance with the international standards prohibiting advocacy of hatred and discrimination. 

· Police Search without Warrant 

· • Consider reforms to the newly passed legislation in order to ensure consistency with international practices of policing. 
· Ratification of International Instruments 
· Ratify the Optional Protocol to the Convention against Torture and Cruel Inhuman or Degrading Treatment or Punishment. 

· Ratify the Second Optional Protocol to the International Covenant on Civil and Political Rights.  
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