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Centre for Human Rights –Nis/ Serbia

               Individual contribution/ Alternative Report/ UN CAT 2015  

This Report is conceived in relation to some of the topics grouped according to the articles of Convention 1-16, as in a document `` List of issues prior to the submission of the second periodic report of Serbia (CAT/C/SRB/2)*.
 The information are provided by the Center and date from 2009 to 2014.

 

All data relate to the system of execution of criminal sanctions, convicts, men.

Article 11/ 24 
    (...vulnerable persons deprived of liberty, notably Roma.......)
Situation of prisoners members of minority groups in wider sense (CHR-Nis, monitoring visits 11.09.2009 – 31.03.2010, target group/ Bosniaks-Muslims, Roma, Albanians, disabled and prisoners members of small religious communities):
During the two of the visits (target group of Albanians and Roma), CHRNis monitoring team did a brief review related to the understanding of the Serbian language and the ability to read and write on a sample of: 

a) 20 Albanian interviewees: Four prisoners insufficiently understand the Serbian language, in their assessment up to 50%. Three of them can incompletely read and write in Serbian and one of them can not write at all.

A smaller number of those prisoners (four) completed elementary school while most of them (13) completed high school (third and fourth degree) except for three who are studying at the faculty. There are no illiterate prisoners among them.

b) 17 interviewed Roma prisoners: Thirteen were literate, two illiterate and two partially literate (reading difficulties, know to write their signature, but in the case of writing a letter or other longer text they ask for another's help)

Out of seventeen interviewed Roma prisoners, sixteen are fluent in the Serbian language. One lived abroad and used German while he hardly spoke Serbian. 

a) Torture and ill treatment, solitary confinement, means of restraint

According to the answers of all interviewees from minority groups there is no physical violence by prison officers to prisoners, i.e. they were not subjected to this kind of violence.   There is psychological violence from officers to prisoners, it is not being implemented systematically and it is mainly reflected in the insulting behavior, especially exposed towards the Roma, as well as insults on national basis, which is expressed towards Albanians.
Relations of prisoners and staff are middle or bad.

Relations of these prisoners with other convicted prisoners are generally good or middle. Occasionally, there is an opinion that the quality of these relationships decreases with percentage decreasing of representation of the nation which the respondent belongs to. This does not apply to interviewees who belong to minority groups in the wider sense (disabled prisoners and probably members of small religion communities).

b) Protection measures (information, disciplinary procedures, legal assistance, prisoners' complaints, separation of prisoners)

Informing of convicted persons at the admission to the institution is, according to the responses of members of target groups, mainly verbal, in Serbian language and superficial. There are cases of informing in written form, mentioned by some of the prisoners with disabilities, who say that they got information verbally, while those deaf-mute, including one illiterate and blind, say that the information was given in writing.

House rules are usually exposed in a prominent place in the Serbian language and written in Cyrillic, but some copies are torn and hard to read.

Criminal conducts are known in general. They know the disciplinary procedures, depending on whether such procedures were conducted against them.

They are superficially familiar with the right to lodge complaints or they do not know about it at all. Those who used this right doubt in appropriateness of lodging a complaint because they have no knowledge that the decision has ever been positive for the prisoner.

- Disciplinary procedures against the convicted person and legal assistance

The opinion of those interviewed prisoners, members of minority groups in wider sense, against whom disciplinary procedure was conducted is that their rights in the procedure generally and, at least formally, were respected. 

In some cases there were exceptions and that is primarily related to insufficient time to prepare a defense, the conduction of procedures in the Serbian language, which a number of these Roma and Albanians prisoners less understand, and even less speak, as well as a complete unknown facts regarding the way in which procedure against deaf-mute prisoner is led who is, besides that illiterate and does not use sign/ gesture language. Due to the impossibility of communicating with him, regardless of another prisoner's help, CHRNis team did not learn details of disciplinary procedure against him as well as information that is related to how and in what way he accomplished his right to defense. CHRNis team was unable to find out whether, and how, he was informed of the charges against him, if he was, in any way, provided any legal assistance and whether his hearing was conducted in the presence of a certified court interpreter for deaf-mute persons.

None of Roma and Albanian prisoners is explicitly asked if he understood the Serbian language enough, so that it could be the language of the procedure, nor was offered the opportunity to use the services of court interpreter for their native language.

- Advancement through categories

There is an expressed situation where the Roma and, in particular, the Albanians have been for a very long time without explanation in the two lowest categories, although this fact can hardly be explained by the number of disciplinary procedures against the prisoners from these two groups. All Albanian prisoners from the list received from the Penitentiary Management before the visit (a total of 30 prisoners), except for one, are in the two lowest categories (V1 and V2). They have been in the lowest category for more than a year without any explanation why they do not advance through the categories when they meet all the requirements.
d) Availability of medical care

Respondents from the target group of the project are medically examined at the admission to Nis Penitentiary by a doctor, while detailed views vary from case to case. Primary health care is relatively available to prisoners, while the examination of medical specialists is waited for too long. The procedure of access to a doctor for disabled prisoners is the same as for all others. The problem mentioned by two of them is that they were not provided required rehabilitation. 

There is a question regarding completeness of anamnesis recorded by a doctor in the case of prisoners who do not speak Serbian language well enough or they are deaf-mute, without the assistance of appropriate interpreter.

e) Material conditions / family visits

Prisoners with disabilities, regardless of the type and degree of disability they have, (except for a prisoner without one leg, still staying in the Admission department) are accommodated in rooms on different floors of buildings.

To two blind prisoners the meals are delivered in the room by one prisoner while the other one feeds them. Interviewed with physical disabilities, mobility difficulties, in order to consume a meal have to go to the dining room for breakfast, lunch and dinner.

Blind move only with the help of other prisoners. Blind bathe, shower and shave with the help of other prisoners. Both blind prisoners use makeshifts voluntarily discharged by other prisoners.

All of these prisoners are bedded in an easily accessible first bed.

With some Roma prisoners there is a problem of realization of family visits, because their wives do not have identity cards or any other identification document. In order to register a wife in the list of persons whose visits are approved, based on the request of sentenced person, it is necessary to specify the number of identity card so that that person could be identified for the visit.

Material aid and hygiene parcels/ Roma
One third of all interviewed Roma is of poor financial status and their families receive family benefit. Two patients have no family. Given that they are poor they do not receive parcels regularly.

A hygiene parcel that should be provided by institutions on request was requested by one of interviewees and he did not get it. Another respondent thinks that if he gets parcels from home, he cannot get additional one from institution and he needs it. This group of respondents stated that there are other prisoners who do not receive parcels from home, they are in poor financial situation and do not receive hygiene parcels from institution.

  Article 11/ 25/ (c) 

(Reinforce the health-care resources available in penitentiary establishments...)
CHR-Nis (2013): ``Monitoring of the work of medical services in prisons``/ Period: Jun 2012 – Jun 2013/ Target group of this project activity, were prisoners who, according to their own opinion, were not provided adequate medical treatment by a doctor from health services in prisons. During the project realization, nineteen cases of complaints of the prisoners were processed, and eleven were not/ 

Annex 1: the text of the report ``Monitoring of the work of medical services in prisons``






Articles 12 and 13/ 27 

(on complaints relating to torture and ill-treatment allegedly committed by law enforcement officials......., disciplinary and criminal proceedings..)
CHR-Nis (2012): ``Representation in disciplinary procedures – results of and results of analysis``/
Annex 2: The text of the Report

CHR-Nis explored (period: 02.2011-03.2012) the work of disciplinary commissions in cases against prisoners exposed to potential torture or ill treatment, by the involvement of our lawyer as their defence attorney. These proceedings were conducted due to the incident where force was used against the prisoners and consequently the whole case (use of force that, according to the law, has to be recorded and the prisoner taken to the medical examination) gets formal epilogue through administration as prisoner’s offense that, as such, has been sanctioned. In this way the connection is lost between the incident where the prisoner was a potential torture victim and the need for the case of potential torture to be investigated and perpetrator be punished. CHR-Nis processed 7 cases, 6 in Penitentiary Niš and 1 in Penitentiary Sremska Mitrovica.

Disciplinary procedures against prisoners

Disciplinary procedures conducted during the project activity related to 2 severe disciplinary offences:

· Violence towards other person Article 145 Paragraph 1 Point 5 of the Law on the Enforcement of Criminal Sanctions

· Refusing to execute lawful order issued by officer due to which occurred or could have occurred a serious consequence from Article 145 Paragraph 1 Point 10 of the Law on the Enforcement of Criminal Sanctions

In all procedures conducted for disciplinary offenses from Article 145, Paragraph 1 point 10 of the Law on the Enforcement of Criminal Sanctions, it is not clearly defined which officer's order was not executed and in which cases exactly the prisoner did not execute or refused to execute the order, and it was not especially, at least, hinted, which severe consequences occurred or could have occurred.
Legal qualification of disciplinary offences that prisoners were charged with did not always match the factual description of the offense in disciplinary report. 

A particular problem is that disciplinary organs either completely neglect or easy pass over the statements of prisoners related to unlawful use of force by officials of the Penitentiary. This is for reason that such conduct, in addition to serious disciplinary offense, over exceeding of authority in use of coercive measures from Article 266, Paragraph 3, Point 10 of the Law on the Enforcement of Criminal Sanctions, simultaneous fulfill important elements of criminal act, ill treatment and torture from Article 137, Paragraph 3 in relation to Paragraph 1 of the Criminal Law. 
In the disciplinary reports and proposals for the initiation of disciplinary procedure it is mostly very generally and superficially stated that nightstick and other coercive measures were used. 

Disciplinary report or the proposal for initiation of disciplinary procedure does not contain declared injuries that the prisoner gained in the incident, no matter he injured himself or the injuries are consequence of actions by official or third persons. 

In some procedures the case file is paired with medical report on the medical examination of the prisoner after the use of force, but such manner, although correct, can not be considered a rule.
Where there are reports on injuries the prisoner got, description of injuries generally does not match with the description of the incident from the official records and disciplinary report. At the same time, the description of events in which there has been use of coercive measures given by the prisoner does not match the report of the officer who used that force, nor with a medical report, when it exists.
In all the procedures except for one, the most severe measure was imposed - solitary confinement.
Appeal to the decision of disciplinary commission does not delay the enforcement which makes the submission of appeal on decision on solitary confinement measure senseless, because once enforced, this measure cannot be brought back in previous condition;

In all the appeals to first-instance decisions of disciplinary commissions, Directorate for the Enforcement of Criminal Sanctions confirmed the decisions without any serious analysis of the pointed remarks. 

Disciplinary reports against officers

During the project duration, Lawyer of the Center submitted, on behalf of two prisoners, proposals for initiation of disciplinary procedures against several members of Security Service in Penitentiary Niš. Proposal for initiation of disciplinary procedure against members of Security Service in Penitentiary Sremska Mitrovica was submitted by the prisoner, himself. Reports are submitted for severe disciplinary offence - Exceeding powers in use of coercive measures. Article 266 Paragraph 3 Point 10 of the Law on the Enforcement of Criminal Sanctions. 

As a limiting factor in first case appears a fact that the prisoner addressed Center for Human Rights Niš, after almost six months after the incident. In second case, prisoner phoned the lawyer of CHR-Nis and informed him that he was required to draw back his statement by Security service officers. As a possible incentive means for concluding in such agreement based on which the prisoner who has already served the punishment in disciplinary procedure should forget or forgive the abuse to which he was exposed, serves the fact that in the meantime he was transferred from the Department under special surveillance to A pavilion in which accommodation conditions are on much higher level.   

Articles 12 and 13/ 30
(......to improve the internal complaints system for prisoners...an independent complaints mechanism available to persons deprived of ...........)

CHR-Nis (2012)/"Filing complaints- results of legal representation and results analysis"/

Annex 3: the text of the Report

In the field of the process of lodging complaints, based on the presented sample, CHR-Nis considers that the System of the Enforcement of Criminal Sanctions in Serbia should undergo significant changes so as to harmonize with preferred standards recommended in the European Prison Rules by the Council of Europe.

Period: 04.02.2011. -  02.03.2012

A criterion for representation of prisoners was that they were on hunger strike and the subject of representation was the reason/problem that they could not have solved in a different way and for which they started hunger strike. 

In all processed cases the prisoners were convinced that their rights existed, that legal conditions were fulfilled and that there were no legal obstacles for the requests to be satisfied. Hunger strike was, at the moment of the beginning of hunger strike, ultimate and only measure for the realization of their rights. By comparing the contents of the reasons for hunger strike and adequate article of the Law on the Enforcement of Criminal Sanctions or Rulebook, it could be concluded that the requests of prisoners in the observed cases were in everything based on the certain articles of mentioned regulations. 

In the observed period, in total, 34 complaints were submitted. 18 replies were received. To 16 submitted requests no reply was received which makes 47% of all the requests, In 18 cases to which replies to prisoner's complaint/request was received, one was positively solved and 17 negatively (replied to 53% of requests:3% positive, 50% negative, out of total number of submitted ones).

In the observed period in eight cases reply was received to submission or request of a prisoner within the deadline anticipated by the law. In 10 cases the reply of competent organ to request or submission of prisoners was not received within the deadline anticipated by the Law on the Enforcement of Criminal Sanctions or Law on General Administrative Procedure (two months).

Out of 34 submitted requests, only one was positively solved. 

34 complaints/requests were submitted for nine violated rights in 42 turns.  

1. Right to complaint - 16

2. Right to humane treatment - 6

3. Right to transfer to another penitentiary - 6

4. Right to health care protection - 4

5. Right to visits/general rights of prisoner - 3

6. Right to accommodation and right to leisure activities - 3

7. Right to classification through the admission and classification of a prisoner - 2

8. Religious rights and religion - 1

9. Right to presentation of evidence in disciplinary procedure – 1

Denied rights of prisoners are consequence of two types of lacks- system ones and omissions in the work of certain services.

Disproportion between positive and negative decisions:

Out of 34 submitted requests only one was positively solved. Such disagreeable relation makes one think that the subject of the analysis should probably be, together with the contents of negative replies, maybe some other circumstances that contribute to such tendency towards rejecting requests and complaints of prisoners. 

Regarding the impact on prisoners, the starting point is that the prisoners are persons who should be, during sentence serving, in the process of correctional treatment, at least it is prescribed by the Law. In that case, one should bear in mind in which manner repeating and generally rejecting, influence the person in re-socialization process. A great number of negative replies have negative impact on prisoners on two levels: 

· One is that it de-motivates them to fight for their rights through the system;

· The other one is that they adopt the behavior based on rejecting and example of prison system which is an image of the society system for the prisoner, which makes the possibility of their re-socialization weaker.

Review of submissions, representations, sorted based on need for whose non-realization the prisoner was on hunger strike 

1. Requests for transfer

Legal Grounds: Law on the Enforcement of Criminal Sanctions*, Article 116

* On May 17th 2011 amendments to the Law on the Enforcement of Criminal Sanctions came into force (Official Gazette of the Republic of Serbia 31/11), which no longer anticipate possibility of submitting request for transfer. Further in the Penitentiaries reasons which the prisoner gives in the submission/initiative to the Head are considered, based on which the Head may submit proposal for transfer. 

1.1. Submitted:

1.1.1.Basic documents:

Requests for transfer/ to heads: 2

Requests for transfer/ to Director of Directorate: 4

1.1.2.Complaints to decision on basic document:

Complaints to decision of the Head: 1

Complaints to decision of the Director: 4

Total: 11

1.2. Received replies:

Total replies: 8

Total positive replies 1st instance: 0

Total negative replies 1st instance: 4

Total positive replies 2nd and higher instance: 0

Total negative replies 2nd and higher instance: 4

Total replied within deadline: 3

Total not replied within deadline: 5
For others there is no deadline.

2. Complaints to the Head for inadequate accommodation within Penitentiary 

Legal Grounds: Law On the Enforcement of Criminal Sanctions, Articles 63, 66, 68

2.1. Submitted:

2.1.1.Basic documents:

Complaint to the Head for inadequate accommodation and non-realization of other rights: 1

2.1.2.Complaints on the Decision on basic document:

To Director of Directorate: 2

Total: 3

2.2. Received replies:

Total replies: 3
Total positive replies 1st instance: 0

Total negative replies 1st instance: 1

Total positive replies: 2nd and higher instance: 0

Total negative replies 2nd and higher instance: 2

Total replied within deadline: 2

Total not replied within deadline: 1

3. Submissions (letters*, complaints, claims) related to fulfillment of right to health care protection

* Letter of the attorney or prisoner is a request for the realization of a right sent to the Head of Health Care service in Penitentiary. 

Legal Grounds: Law on the Enforcement of Criminal Sanctions, 101 - 105

3.1. Submitted:

3.1.1.Basic documents:

Complaint to the Head of Health Care Service for inappropriate medical care: 3

Request to the Head for the provision of the Copy of Medical File: 1

3.1.2.Complaints to decision on basic document:

Complaint to the Head for not receiving replies: 2

Complaint to Medical Chamber: 2

Complaint to the Director of Directorate: 1

Total: 9

3.2. Received replies:

Total replies: 3
Total positive replies 1st instance: 0

Total negative replies 1st instance: 0

Total positive replies 2nd and higher instance: 0

Total negative replies 2nd and higher instance: 3

Total replied within deadline: 1

Total not replied within deadline: 4

For others there is no deadline

4. Procedure of lodging complaint related to inappropriate classification as well as treatment program, deriving from inappropriate category 

Legal Grounds: Law on the Enforcement of Criminal Sanctions, Article 63

4.1. Submitted:

4.1.1.Basic documents:

Complaint to the Head for awarding the group with lesser rights: 1

4.1.2.Claims to the decision on basic document:

Claim to Director of Directorate: 1

Total: 2

4.2. Received replies:

Total replies: 3
Total positive replies 1st instance: 0

Total negative replies 1st instance: 2

Total positive replies 2nd and higher instance: 1

Total negative replies 2nd and higher instance: 0

Total replied within deadline: 1

Total not replied within deadline: 1

For others there is not deadline

5. Complaints related to discrimination of prisoners with disability

Legal Grounds: Law on abolishment of discrimination of disabled persons, Law on the Enforcement of Criminal Sanctions, Article 66

5.1. Submitted:

5.1.1.Basic documents:

Complaint to the Head for non-realization of rights of disabled persons and request for removal of architectural barriers:1 

5.1.2.Claims on the decision on the basic document: 0 

Total: 1

5.2. Received replies:

Total replies: 0

Total replied within deadline: 0

Total not replied within deadline: 1

6. Requests to the heads, Other

6.1. Submitted:

6.1.1.Basic documents:

Urging to the Head of Penitentiary for urgent determining of facts on guilt: 1

6.1.2.Claims to the decision on basic document: 0

Total: 1

6.2. Received replies:

Total replies: 0
Total replied within deadline: 0

Total not replied within deadline: 0 

There is no legal deadline for the reply
(06.04.2015.)
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