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This follow-up recommendation report will assess Paragraph 22:
The Committee urges the State Party to end the system of administrative detention without charge or trial and ensure the closure of the Guantanamo Bay facility without further delay. Recalling its general recommendation No.30 (2004) on non-citizens and general recommendation No.31 (2005) on the prevention of racial discrimination in the administration and functioning of the criminal justice system, it also calls upon the State party to guarantee the right of detainees to a fair trial in compliance with international human rights standards, and to ensure that any detainee who is not charged and tried is released immediately.

Grade as of November 2, 2015: C1
The United States continues to detain at Guantanamo Bay, and is attempting to prosecute by military commission, only non-US citizen, Muslim men.[footnoteRef:2] This is in clear violation of Articles 2, 5, and 6 of the International Convention for the Elimination of All Forms of Racial Discrimination (“CERD”). [2:  See, e.g., 152 Cong. Rec. S10,251 (daily ed. Sept. 27, 2006) (statement of Sen. Graham)
 (“The jurisdiction of military commissions does not allow for the trial of American citizens . . . and those who say otherwise, quite frankly, have not read the legislation because there is a prohibition to that happening.”); id. at S10,262 (statement of Sen. Warner)
 (“We have no intention to try to accord aliens engaged as unlawful combatants with all the rights and privileges of American citizens . . . .”); id. at H7544 (statement of Rep. Wu)
 (“[A] military tribunal . . . is not where American civilians should have their rights determined.”); id. (statement of Rep. Buyer)
 (“I just want you to know that the world will be able to see what we have created here does not apply to American citizens.”).  ] 


Actions taken by the State Party
The United States has taken no action to modify the violating conduct at Guantanamo Bay except to note that President Obama made a speech in January 2015 in which he affirmed his desire to close the prison there. However, closure of the Guantanamo Bay prison will have no impact on the continuing trials by military commission of a group of non-citizen Muslim men who have been specifically targeted for this justice system. In their follow-up report, the United States confirmed their view that “both military commissions and federal courts can . . . provide appropriate processes for criminal prosecution,” and insists that “All current military commission proceedings at Guantanamo incorporate fundamental procedural guarantees that meet or exceed the fair trial safeguards required by Common Article 3 of the 1949 Geneva Conventions and other applicable law, and that are further consistent with those in Additional Protocol II to the 1949 Geneva Conventions.”[footnoteRef:3] There is no plan by the United States to discontinue the military commissions,[footnoteRef:4] which in fact violate both the Geneva Conventions and the CERD.  [3:  One Year Follow-Up Report of the United States to the Committee On the Elimination of Racial Discrimination (September 21, 2015), available at  http://www.ushrnetwork.org/sites/ushrnetwork.org/files/us_1-year_cerd_report_2015.pdf ]  [4:  One Year Follow-Up Response of the United States to Priority Recommendations of the Human Rights Committee on its Fourth Periodic Report on Implementation of the International Covenant on Civil and Political Rights at para. 32 (Apr. 1, 2015), available at http://www.state.gov/documents/organization/242228.pdf. ] 

Impact of the action of the State Party (if any)
None.
Current situation/update of the Issue
The Committee has recommended that all States Party “Ensure that any measures taken in the fight against terrorism do not discriminate, in purpose or effect, on the grounds of race, colour, descent, or national or ethnic origin . . . ”[footnoteRef:5] More specifically, the Committee asks States Party, in the application of Article 5, to ensure that non-citizens retain equal protection and recognition under the law, ensure the security of non-citizens from arbitrary detention, and ensure that non-citizens detained in the fight against terrorism are protect by “domestic law that complies with international human rights, refugee, and humanitarian law.”[footnoteRef:6]  [5:  General Recommendation 30.]  [6:  General Recommendation 30. Note also the statement of the Human Rights Committee (CCPR) in General Comment 18 [United Nations Compilation of General Comments, pp. 134-135],  which affirms the right to non-discrimination on the basis of race or national origin: “[N]on-discrimination, together with equality before the law and equal protection of the law without any discrimination, constitute a basic and general principle relating to the protection of human rights . . . the term ‘discrimination’ as used in the Covenant should be understood to imply any distinction, exclusion, restriction or preference which is based on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status, and which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise by all persons, on an equal footing, of all rights and freedoms.” ] 

The United States’ military commissions intentionally target men for harsher treatment based on their religion and nationality, in direct violation of Articles 2, 5, and 6.[footnoteRef:7]  While the United States prosecutes men and women of all religions and nationalities in its state, federal, territorial, and tribal courts, as well as courts-martial, it reserves military commissions for followers of Islam who do not hold American citizenship.  The United States has never prosecuted any Christian, Jew, Buddhist, Sikh, Hindu, Jain, Zoroastrian, Rastafarian, or atheist in a Guantánamo Bay military commission; the United States reserves that injustice and degradation for Muslims. [7:  In continuing the military commissions, the United States is also in violation of Article 14 of the International Covenant on Civil and Political Rights, G.A. res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at 52, U.N. Doc. A/6316 (1966) (“All persons shall be equal before the courts and tribunals . . .”); Article 5 of the Declaration on the Human Rights of Individuals Who Are Not Nationals of the Country in Which They Live, G.A. res. 40/144, annex, 40 U.N. GAOR Supp. (No. 53) at 252, U.N. Doc. A/40/53 (1985)(“Aliens shall enjoy . . . [t]he right to be equal before the courts, tribunals and all other organs and authorities administering justice . . .”); Article 7 of the Universal Declaration of Human Rights, G.A. res. 217A (III), U.N. Doc A/810 at 71 (1948) (“All are equal before the law and are entitled without any discrimination to equal protection of the law. All are entitled to equal protection against any discrimination in violation of this Declaration and against any incitement to such discrimination.”); and Article 24 of the American Convention on Human Rights, OAS Treaty Series No. 36; 1144 UNTS 123; 9 ILM 99 (1969) (“All persons are equal before the law. Consequently, they are entitled, without discrimination, to equal protection of the law.”)] 

It is well-established under international law that the only exceptions to the principle of equality of all persons before the law are those that are based “reasonable and objective criteria.”[footnoteRef:8] Exceptions that have been considered valid in international courts include, for example, “[imposing] limits on the legal capacity of minors or mentally incompetent persons who lack the capacity to protect their interests.”[footnoteRef:9] Enacting a new legal system for a defined group of non-citizens from one religion cannot under any interpretation of this exception be considered a “legitimate aim.”[footnoteRef:10] Even taking the United States at its word that justice through criminal prosecution is the aim of the Guantanamo military commissions, there is “no reasonable relationship of proportionality between the means employed and the aim sought to be realized,” particularly when U.S. federal courts have adjudicated hundreds of terrorism cases since September 11, 2001.[footnoteRef:11] Members of the Human Rights Committee have found unequivocally that, “[The principle of equality before the law] is violated where all persons accused of committing the very same offence are not tried by the normal courts having jurisdiction in the matter, but are tried by a special court at the discretion of the Executive. This remains so whether the exercise of discretion by the Executive is or is not reviewable by the courts.”[footnoteRef:12] [8:  [CCPR] Communication No. 172/1984, S. W. M. Broeks v. the Netherlands (Views adopted on 9 April 1987), in UN doc. GAOR, A/42/40, p. 150, para. 13. ]  [9:  Proposed Amendments to the Naturalization Provisions of the Constitution of Costa Rica, Advisory Opinion OC-4/84, January 19, 1984, Inter-Am. Ct. H.R. (Ser. A) No. 4 (1984). See also, Eur.Court H.R., Case relating to "Certain Aspects of the Laws on the Use of Languages in Education in Belgium (Merits), Judgment of 23rd July 1968, p. 34 [“Belgian Linguistics Case”].]  [10:  Belgian Linguistics Case, pp. 34-35.]  [11:  Id. ]  [12:  Kavanagh v. Ireland (819/1998), ICCPR, A/56/40 vol. II (4 April 2001), Individual Opinion by Louis Henkin, Rajsoomer Lallah, Cecilia Medina Quiroga, Ahmed Tawfik Khalil and Patrick Vella (concurring), 136 at para. 1-2.] 

Further, the Muslim non-citizens who have been charged before the military commissions are treated unequally and are unprotected by the law of the commissions. Their attorney-client privilege is continually violated,[footnoteRef:13] they do not have access to much of the evidence that is used against them due to over-classification,[footnoteRef:14] and they are kept in excessively harsh conditions that keep the memories of their state-sponsored torture alive.[footnoteRef:15] The cultural and religious practices of these non-citizen Muslims are routinely disrespected, contrary to the provisions of General Recommendation 31, including their forceful physical handling by female guards.[footnoteRef:16] Perhaps the most basic right of a criminal defendant – to know what their rights are – is denied to them, because under the hastily-formed military commissions system, even the judge and prosecution are unclear on what rights the accused retain.[footnoteRef:17]  [13:  Frontline, “9/11 Trial Officers Explain ‘Ransacking’ of Legal Documents,” February 15, 2013, available at http://www.pbs.org/wgbh/pages/frontline/iraq-war-on-terror/911-trial-officers-explain-ransacking-of-legal-documents/. ]  [14:  Miami Herald, “Guantanamo War Court Huddles Over Secret Pentagon Program,” October 22, 2015, available at http://www.miamiherald.com/news/nation-world/world/americas/guantanamo/article41064087.html. ]  [15:  Associated Press, “Windows Open On Secret Camp Within Guantanamo, “ available at http://www.huffingtonpost.com/2014/04/13/guantanamo-secret-camp_n_5142854.html ]  [16:  General Recommendation 31, para. 5(f). See also, ABC News, “Judge Hears Testimony about Female Guantanamo Guards,” Oct. 30, 2015, available at http://abcnews.go.com/International/wireStory/judge-hearing-testimony-female-guantanamo-guards-34843438 ]  [17:  New York Times, “Guantanamo Detainee’s Request Delays Progress Towards 9/11 Trial,” October 19, 2015, available at http://www.nytimes.com/2015/10/20/us/politics/guantanamo-detainees-request-delays-progress-toward-9-11-trial.html?_r=0. ] 

Perhaps the most appalling aspect of the Guantanamo Bay military commissions is that there is little recourse for the discrimination faced by the Muslim non-citizen defendants, as required by Article 6 of the CERD and proposed in General Recommendation No. 31.[footnoteRef:18] This Committee stated in L. R. et al. v. Slovakia that “at a minimum, [Article 6] requires the State party’s legal system to afford a remedy in cases where an act of racial discrimination within the meaning of the Convention has been made out . . .”[footnoteRef:19] The primary remedy available to the defendants here is to file motions before the very tribunal that was created for the purpose of discriminating against them, and the only alternative in the U.S. federal court system is to file habeas corpus claims, which are not specific to the racial discrimination aspect. Despite the statement of the United States that “All Guantanamo detainees have the ability to challenge the lawfulness of their detention in U.S. Federal court,” strikingly few habeas corpus claims filed by Guantanamo Bay detainees have resulted in releases.[footnoteRef:20] With regards to the military commission defendants, the United States government has already strongly indicated its intention to detain these particular non-citizen Muslims indefinitely, regardless of the outcome of their trial.[footnoteRef:21] There is, therefore, no remedy at all under Article 6 of the CERD for the discrimination faced by these men. [18:  General Recommendation 31: “Recalling that article 6 of the Convention requires States parties to assure to everyone within their jurisdiction effective protection and remedies, through the competent national tribunals and other State institutions, against any acts of racial discrimination, as well as the right to seek from such tribunals just and adequate reparation or satisfaction for any damage suffered as a result of such discrimination . . .”]  [19:  L. R. et al. v. Slovakia (31/2003), CERD, A/60/18 (7 March 2005) 119 at para. 10.10.]  [20:  Andy Worthington, “Guantanamo Habeas Results: The Definitive List,” available at http://www.andyworthington.co.uk/guantanamo-habeas-results-the-definitive-list/. Congress initially attempted to strip federal courts of all jurisdiction over Guantanamo Bay detainees, including habeas corpus claims, in the 2006 Military Commissions Act at §7. The jurisdiction-stripping provision was invalidated by the U.S. Supreme Court’s decision in Boumediene v. Bush, where the Court stated that “Petitioners . . . are entitled to the privilege of habeas corpus to challenge the legality of their detention.” (553 U.S. 723 (2008) at 742). The D.C. Circuit effectively vitiated the Boumediene decision, however, by promptly finding that habeas only protected the fact, place, or duration of detention, and the Circuit expressly refused to apply due process to “extraterritorial” habeas challenges from Guantanamo. It also strictly enforced the 2009 Military Commissions Act, which restored federal habeas jurisdiction but stripped jurisdiction over “any other action . . . relating to any aspect of the detention, transfer, treatment, trial, or conditions of confinement” of detainees. 28 U.S.C. § 2241(e)(2) (2012). In 2014, the Circuit relented on the point that conditions of confinement properly sound in habeas corpus claims. Aamer v. Obama, 742 F.3d 1023 (2014). ]  [21:  Wall Street Journal, “Detainees, Even If Acquitted, May Not Go Free,” July 8, 2009, available at http://www.wsj.com/articles/SB124699680303307309; Lawfare, “Military Detention After a Commissions Acquittal: The Government Responds in Al-Nashiri,” available at https://lawfare.s3-us-west-2.amazonaws.com/staging/s3fs-public/uploads/2011/11/Govt-Response-to-Al-Nashiri-Motion.pdf. Policies of this kind have already been determined to constitute impermissible discrimination; see, e.g., A and Others v. Sec’y of State for the Home Dep’t, [2004] UKHL 56 (Lord Nicholls stating that “The government has vouchsafed no persuasive explanation of why national security calls for a power of indefinite detention [for non-nationals] but not [for nationals] . . .” and Baroness Hale stating that “if it is not necessary to lock up the nationals it cannot be necessary to lock up the foreigners.”)] 

The impact of the racially discriminatory military commissions must be analyzed in the wider context of the treatment of Muslims in the United States.  For example, state policies in the domestic context have distinctly targeted Muslims both in policy design and implementation, such as the National Security Entry-Exit Registration System and the PATRIOT Act.[footnoteRef:22]  These policies have reinforced the notion of collective responsibility and the social construction of all Muslims as terrorists.   Understanding the role of policy in the context of societal treatment of Muslims is also important.  There is, for instance, a “dialectic relationship between selective enforcement [of laws against Muslims] and hate crime, as the government implicitly signals to private actors that the assumption of guilt based on their race is justified.”[footnoteRef:23] In other words, state policy directly impacts societal treatment of Muslims.  This is evident in numerous polls of the American public such as one conducted in 2010 where only 37% of Americans reported having a favorable view of Islam, with 26% admitting actual prejudice against Muslims.[footnoteRef:24] Therefore, in a post 9/11 world, Muslims risk being doubly victimized, because of their existence at the nexus between a state and society that views the targeting of Muslims as legitimate and justified.   [22:  See, e.g., American Civil Liberties Union, “Homeland Security Suspends Ineffective, Discriminatory Immigration Program,” May 6, 2011, available at https://www.aclu.org/blog/speakeasy/homeland-security-suspends-ineffective-discriminatory-immigration-program; Human Rights Watch, “US: Terrorism Prosecutions Often An Illusion,” July 21, 2014, available at https://www.hrw.org/news/2014/07/21/us-terrorism-prosecutions-often-illusion]  [23:  Sameer Ashar, “Immigration Enforcement and Subordination: The Consequences of Racial Profiling After September 11,” 34 Conn. L. Rev. Vol. 1196 (2001-2002), available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=925719. ]  [24:  Talking Points Memo, “Poll: American Favorability Towards Islam Lowest Since October 2001,” September 9, 2010, available at http://talkingpointsmemo.com/dc/poll-american-favorabilty-toward-islam-lowest-since-oct-2001 ] 

[bookmark: _GoBack]With the promulgation of the Guantanamo Bay military commissions, the United States has not only failed to prevent racial discrimination in their criminal justice system (as legally obligated to do under the CERD), but have actually utilized the existing prejudice against Muslims to intentionally create a separate, discriminatory justice system. As the United States candidly admits, there are no plans to discontinue the use of military commissions.  Rather, they continue to spend many millions of dollars on an extraordinary tribunal which violates fundamental fair trial rights.[footnoteRef:25]  The United States should therefore be censured in the strongest terms for their multiple violations of the CERD. [25:  The Guardian, “Guantánamo Bay: the wheels of justice turn slowly—at $7,600 a minute,” February 9, 2015, available at http://www.theguardian.com/us-news/2015/feb/09/guantanamo-bay-7600-minute-wheels-justice-turn-slowly.] 






