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1. BACKGROUND
1.1 Kaleidoscope Human Rights Foundation (Kaleidoscope) is an NGO that works with local advocacy organisations to protect and promote the rights of Lesbian, Gay, Bisexual, Transgender and Intersex (LGBTI) persons in the Asia Pacific region. Kaleidoscope has prepared this report with local input to inform the Committee on the Rights of the Child (Committee) of areas of concern with respect to the Republic of Palau's (Palau) obligations under the Convention on the Rights of the Child (Convention or CRC) to respect the human rights of LGBTI children and young people. 

2. EXECUTIVE SUMMARY
2.1 All children enjoy the rights set out under the Convention, regardless of their sexual orientation, gender identity or intersex status (SOGII).
 These rights include, but are not limited to, the right to non-discrimination, to education, to the highest attainable standard of health, to an adequate standard of living and to protection from violence, including sexual exploitation and abuse. The four core principles of the Convention are non-discrimination; devotion to the best interests of the child; the right to life, survival and development and respect for the views of the child.

2.2 Whilst there is growing recognition of the human rights violations faced by LGBTI children globally, there is a paucity of research regarding the experience of LGBTI children in the South Pacific, including in Palau. Further research is required to understand the situation of LGBTI youth in this region. Importantly, this research must recognise that children are not a homogenous group.
 Similarly, research must also account for the diverse needs and interests of lesbian, gay, bisexual, transgender and intersex youth.

2.3 In 2011, the Palauan Government (Government) accepted a recommendation from the Human Rights Council (UNHRC) during its Universal Periodic Review (UPR) and made the commitment that it would 'combat discrimination against LGBTI people through political, legislative and administrative measures.'
 While the Government has implemented some measures to fulfil this commitment, legislative and other protections for LGBTI subpopulations in Palau is still inadequate. This is especially the case for LGBTI children and young people given that, as mentioned above, there is little understanding of the lived experience of these minority subpopulations in Palau. 

2.4 Enhanced data collection and monitoring is required if the Government plans to make meaningful steps towards protecting and promoting the rights of LGBTI children and young people in future. This is also necessary to ensure that the Government is in compliance with Article 4 of the CRC, which provides that State Parties shall undertake appropriate measures to implement the rights recognised under the Convention, including the establishment of coordinating and monitoring bodies; comprehensive data collection and the implementation of appropriate policies, services and programmes.

Recommended Questions for the List of Issues: 

2.5 Kaleidoscope recommends that the Committee incorporate the following questions into its List of Issues in regards to Palau, namely, whether the Palauan Government intends to:

2.5.1 conduct research, collect data and monitor the lived experience of LGBTI children and young people in Palau in all facets of life and society;
2.5.2 implement a framework of legislative reform that actively prevents and prohibits discrimination of LGBTI persons, including children and young people, in all facets of life and society, including but not limited to education and health care, and the provision of goods and services;
2.5.3 take steps to amend section 5 of Article IV of the Constitution to include sexual orientation and gender identity as non-discrimination grounds;

2.5.4 ensure that the best interest of the child is a primary consideration in the State Party’s legislative, administrative and judicial decisions, including in relation to adoption;

2.5.5 incorporate new measures that are sensitive to the needs and interests of LGBTI children and young people in any future educational policies, subsequent to the Education Master Plan 2006-2016; 

2.5.6 implement health care policies and services that cater for the diverse and unique needs of LGBTI youth;
2.5.7 extend equal rights to same-sex couples, including rights in relation to social security and adoption; and

2.5.8 review legislation, such as the National Child Abuse Law, to ensure that proper protections are afforded to LGBTI children who are at risk of harm or violence.

2.6 In addition to the above, Kaleidoscope recommends that the Committee questions the Palauan Government as to how it will ensure that the views of the child are respected (in line with the core principles of the Convention) during implementation of the above measures.
3. LEGAL AND SOCIAL CONTEXT IN PALAU
3.1 The Republic of Palau is an island nation located in the western Pacific Ocean. At present, the population of Palau is approximately 21,000. Ethnic Palauans of mixed Melanesian, and Austronesian descent make up the majority of the population (70%) and a small portion of the population is of Japanese, Filipino, Korean and Chinese descent. Palau is a matriarchal society and practices in line with this system play a part in many cultural traditions. Ninety-nine percent of Palauns are affiliated with an organised religion, including Roman Catholic, Protestant, Modekngei religion and several other smaller denominations.

3.2 In 1947, Palau was made a part of the United States-governed Trust Territory of the Pacific Islands, however the country gained full sovereignty in 1994 under a Compact of Free Association with the United States. In terms of the country's political system, Palau is a presidential republic in free association with the United States. Legislative power sits with the  Palau National Congress. The Constitution of the Republic of Palau (Constitution) was adopted in 1981.

3.3 Traditionally, family and societal life in Palau has been governed by a '…complex system of mutual aid, obligations and customary exchanges between family and clan members.'
 Within a family or clan, the most highly regarded values have traditionally been '[i]nter-dependence, cooperation, respect, and subservience of  the  individual' to the family unit.
 The varying roles of men and women within the traditional family unit have historically been characterised by gendered practices and traditions. For example, in the past men were  said to come of age or reach full maturity when they had married and built a house independent of their father.
 Motherhood and marriage traditionally marked the transition to adulthood for females. In more recent times, traditional notions have become mixed in with Western indicators of adulthood, such as school graduation, employment and economic independence. Tension within family units also now exists due to the emergence of Western values in Palau, such as commercialism and individualism.

3.4 The family unit in Palau has previously been described as a 'house with many rooms' due to the way in which relatives, in addition to immediate parents, were traditionally involved with caring for children.
 However, the report Palau: A Situational Analysis of Children, Youth and Women (2008 Situational Analysis), prepared by the Palauan Government with assistance from UNICEF in 2008, recognised that the existence of the extended family unit has diminished over time. This is the result of new ways of thinking about traditional family relationships and obligations.

Accession to the Convention on the Rights of the Child

3.5 Palau acceded to the Convention on the Rights of the Child in 1995
 and went through its first periodic review in 2001.
 In its Concluding Observations following this review (2001 Concluding Observations), the Committee made a number of recommendations concerning deficiencies in relation to the rights and protections afforded to children in Palau.
 The aim of this current report is to highlight how these concerns tie in with deficiencies in relation to the rights and protections afforded to LGBTI children and young people in Palau at present.
4. POSITIVE STEPS TAKEN BY THE STATE PARTY 
4.1 Since Palau's UPR in 2011, the Government has decriminalised consensual same-sex activity,
 introduced legislation punishing hate crimes on the basis of sexual orientation and gender identity,
 and supported the efforts of the international community to address discrimination against LGBTI persons. 

4.2 Palau has signalled its support for the protection and maintenance of the human rights of LGBTI persons by becoming a signatory to the joint statement on Ending Acts of Violence and Related Human Rights Violations Based on Sexual Orientation and Gender Identity, which was adopted during the general debate of the UNHRC in November 2011.
 This is an important outward commitment to ending human rights abuses perpetrated against persons because of their sexual orientation or gender identity.

5. RIGHT TO NON-DISCRIMINATION (ARTICLE 2)
5.1 Under Article 2 of the CRC, State Parties must respect and ensure rights to each child within their jurisdiction '…without discrimination of any kind, irrespective of the child's or his or her parent's or legal guardian's race, colour, sex, language, religion, political or other opinion, national, ethnic or social origin, property, disability, birth or other status.' The Committee has previously stated that sexual orientation and gender identity are included within the non-discrimination grounds in Article 2.
 Importantly, the obligations on State Parties under Article 2 extend to a child's parent or legal guardian, and accordingly a State Party cannot discriminate against a child on the basis of their parent's or legal guardian's sexual orientation or gender identity. 
Current position

5.2 While Article 5 of the Palauan Constitution establishes protections for fundamental rights and freedoms, it does not explicitly prevent discrimination on the basis of 'sexual orientation' or 'gender identity'. At present, Article 5 states: 

Every person shall be equal under the law and shall be entitled to equal protection. The government shall take no action to discriminate against any person on the basis of sex, race, place of origin, language, religion or belief, social status or clan affiliation except for the preferential treatment of citizens, for the protection of minors, elderly, indigent, physically or mentally handicapped, and other similar groups, and in matters concerning intestate succession and domestic relations.

5.3 In addition to the absence of specific protections under Article 5, Palau does not have any laws or policies that explicitly protect against discrimination on the basis of sexual orientation and gender identity. At present, it is unclear how the absence of such laws affects LGBTI people, including children and young people, as evidence regarding the lived experience of these minority populations in Palau is not readily available. Anecdotal evidence does suggest that LGBTI young people regularly suffer from social stigma and discrimination, especially in the absence of family or other support structures. One local activist told Kaleidoscope that this is particularly the case for boys, who experience significant pressure to conform with traditional notions of being "manly" in society and who experience harsh treatment as a result of failing to comply with such gender norms and accepted behaviours. 

5.4 This local activist also described to Kaleidoscope how young people experience discrimination in circumstances where factors such as religion (for example, the use of prayer to 'fix' a young person's sexual orientation or gender identity) are employed to pressure them to conform with gender norms in Palauan society. 
5.5 One clear indication of the discrimination LGBTI persons may experience in Palau derives from the fact that in 2008, 83.55% people voted to define marriage as only between a man and a woman in a constitutional referendum and thus sought to deny equal rights to people on the basis of their diverse sexual orientations.
 In February 2014, a Bill was introduced to the Senate giving statutory effect to the new constitutional definition of marriage following this referendum. The Bill passed on its first reading, however is still before the Senate Judiciary and Governmental Affairs Committee at present.

5.6 A further indication of the discriminatory treatment experienced by LGBTI people derives from the fact that equal rights are not provided to same-sex couples, even though the constitutional definition of marriage in section 13 of Article IV of the Constitution does not hinder legal recognition for other forms of relationships, such as civil unions or registered partnerships.
 In light of this, same-sex couples do not have equal access to '…a number of rights, including hospital visitation, inheritance and social security benefits (e.g. survivor pensions).'
 Where same-sex couples (who become parents) are denied equal rights and status in Palau, this will inevitably impact upon the ability of their child(ren) to enjoy fundamental rights and freedoms under the CRC. 

5.7 In light of the above, Kaleidoscope recommends that the Committee asks the Palauan Government whether it intends to:
5.7.1 conduct research, collect data and monitor the lived experience of LGBTI children and young people in Palau in all facets of life and society;
5.7.2 implement a framework of legislative reform that actively prevents and prohibits discrimination of LGBTI persons, including children and young people, in all facets of life and society, including but not limited to education and health care, and the provision of goods and services, and
5.7.3 extend equal rights and protections to same-sex couples in Palau.

6. BEST INTERESTS OF THE CHILD (ARTICLE 3)
6.1 Under Article 3 of the CRC, in all actions concerning children, the best interests of the child shall be a primary consideration.

Best interests of the child in relation to adoption

6.2 In its 2001 Concluding Observations, the Committee raised concern that this principle had not been taken fully into account in Palau's legislative, administrative and judicial decisions, as well as in policies and programmes relevant to children. The Committee also noted that, 'under customary law, family matters usually reflect “the best interests of all concerned parties” as opposed to “the principle of the best interests of the child”.'

6.3 Under section 402 of Title 21 (Domestic Relations) of the Palau National Code (PNC), adoption of children is permitted by 'a suitable person who is not married, or is married to the father or mother of a child, or a husband and wife jointly'. Palau's Supreme Court has the power to make adoption orders in favour of joint applicants where the applicants are 'husband and wife', although the Court is permitted to depart from this position if it is of the opinion that the interests of the child will be best promoted by doing so.
 While the ability of the court to determine what is in the best interest of the child in relation to adoption is in line with Article 3 of the Convention, the gender-specific wording of 'husband and wife' and reference to marriage in section 402 (which, as mentioned above, is defined to be between a man and a woman under the Constitution) is problematic as it distinguishes a person's eligibility to adopt on the basis of their sexual orientation. This gender-specific language has the ability to deny same-sex couples the right to adopt on the basis of their sexual orientation, which in turn may facilitate discrimination against a child, contrary to Article 2 of the Convention.

6.4 In light of the above, Kaleidoscope recommends that the Committee asks the Palauan Government whether it intends to amend gender-specific language under section 402 of Title 21 (Domestic Relations) of the Code, to ensure that legislative and judicial decisions in regards to adoption can be made in best interests of the child, regardless of the sexual orientation of their adoptive parents.

7. RIGHT TO EDUCATION (ARTICLES 28 & 29)
7.1 Article 28 of the Convention recognises the right of every child to an education. Article 29 outlines the aims of education which are aimed at protecting and promoting the 'core value' of the Convention, namely, 'the human dignity innate in every child and his or her equal and inalienable rights'.
 The aims outlined under Article 29 include 'the holistic development of the full potential of the child (29 (1) (a)), including development of respect for human rights (29 (1) (b)), an enhanced sense of identity and affiliation (29 (1) (c)), and his or her socialization and interaction with others (29 (1) (d)) and with the environment (29 (1) (e)).'
 

Current position
7.2 The right to an education is included under the Palau Constitution.
 The Palauan Government has implemented the Education Master Plan 2006 - 2016 (2006-2016 EMP), which is aimed at, inter alia, improving the quality and relevance of education and preparing students for adult life in Palau.
 This strategic plan was implemented following the initial Palau 2000 Master Plan for Educational Improvement (2000 Master Plan).
 Neither the 2006-2016 EMP nor the 2000 Master Plan explicitly provide for the unique needs and interests of LGBTI youth subpopulations. 
7.3 The Committee, in its General Comment on the implementation of the rights of the child during adolescence (General Comment), outlined the importance of universal education in the following statement:
Guaranteeing the right to universal, quality and inclusive education and training is the single most important policy investment that States can make to ensure the immediate and long-term development of adolescents, and a growing body of evidence testifies to the positive impact of secondary education in particular. States are encouraged to introduce widely available secondary education for all as a matter of urgency and to make higher education accessible to all on the basis of capacity by every appropriate means. 

7.4 The Committee also raised concern in regards to '…the numbers of adolescents in marginalized situations who are not given the opportunity to make the transition to secondary education, such as adolescents living in poverty; lesbian, gay, bisexual, transgender and intersex adolescents.'
 In line with this, Kaleidoscope made a submission to the Committee in regards to its General Comment that it should '…urge State Parties to recognise the unique challenges that come with LGBTI adolescents' transition to adulthood and the need for appropriate support. For example, the unique challenges for LGBTI adolescents associated with schooling are gendered uniforms, gendered bathrooms, absenteeism due to lack of safety in schools, victimisation and bullying, and exclusion from sports and other gendered activities.'
 Kaleidoscope also submitted that '…puberty in itself is all the more complex where an adolescent's developing sense of gender identity does not align with their emerging physical characteristics.'

7.5 As the 2006-2016 EMP has now reached the end of its ten-year term, an opportunity currently exists for the Palauan Government to reflect upon the strategic direction of its national education policy and implement measures which incorporate the aims of the Convention outlined under Article 9 and that are specifically relevant to LGBTI children and young people. The implementation of new policies in relation to LGBTI children and young people will also require a better understanding of the lived experience of these subpopulations in the context of education, as well as the barriers that currently exist in relation to their access to and attendance at school in Palau.

7.6 In light of the above, Kaleidoscope recommends that the Committee asks the Palauan Government whether it intends to:

7.6.1 conduct research, collect data and monitor the experience of LGBTI children and young people in Palau in relation to education; and
7.6.2 incorporate new policies that are sensitive to the needs and interests of LGBTI children and young people in any future education policies, subsequent to the 2006-2016 EMP. 

8. RIGHT TO HIGHEST ATTAINABLE STANDARD OF HEALTH (ARTICLE 24) & RIGHT TO LIFE, SURVIVAL AND DEVELOPMENT (ARTICLE 6)
8.1 Article 24 of the CRC recognises the right of the child to the enjoyment of the highest attainable standard of health and the State party's responsibility in ensuring that children can access adequate health care services. This right is said to be indivisible from the enjoyment of all other rights under the Convention, including the right to life, survival and development.
 The Committee has also previously emphasised that '…[i]n order to fully realize the right to health for all children, States parties have an obligation to ensure that children’s health is not undermined as a result of discrimination.'

Current position
8.2 In its 2001 Concluding Observations, the Committee raised concerns in regards to '…the limited availability of programmes and services and the lack of adequate data in the area of adolescent health, including suicides; mental health, particularly with respect to boys; teenage pregnancy; STDs; and the use and abuse of tobacco, betelnut, alcohol and illicit drugs' in Palau.
 Since the 2001 Concluding Observations, reports such as the 2008 Situational Analysis, and the Youth Risk Behaviours Surveys (conducted every two years) have provided further statistical information in relation to adolescent health.
 The Palau National Youth Policy Mandate #2 also states that 'the nation shall ensure safe, health and enjoyable passage through the youth period by developing strategies to maximise physical, spiritual and mental health, paying special attention to addressing the issues of substance abuse, depression and suicide'.

8.3 Despite the above, there is still no data available regarding the health, including mental health concerns and the use of alcohol and illicit substances, of LGBTI youth populations in Palau. This is despite anecdotal evidence from a local activist which suggests that this is an area of clear concern ˗˗ LGBTI youth are said to experiment with drugs and alcohol in secret as they cope with their emerging sense of sexual orientation and/or gender identity, with pressures from family and society, and also stigma and discrimination.

8.4 A National Health Profile on Palau that was published in 2013 also failed to cover data on lesbian, gay, bisexual and transgender populations, a fact that was acknowledged in the report's conclusion.
 The absence of data in regards to LGBTI people (youth or otherwise),  including the specific and unique needs of each LGTBI subpopulations in Palau, is a major concern. Without this data and information, it is impossible to monitor whether children are protected from medical abuse in line with principle 18 of the Yogyakarta Principles, which states that '[n]o person may be forced to undergo any form of medical or psychological treatment, procedure, testing…based on sexual orientation or gender identity. Notwithstanding any classifications to the contrary, a person's sexual orientation or gender identity are not, in and of themselves, medical conditions and are not to be treated, cured or supressed.'

8.5 In General Comment 15 on the right of the child to the enjoyment of the highest attainable standard of health, the Committee stated that '[t]he many risks and protective factors that underlie the life, survival, growth and development of the child need to be systematically identified in order to design and implement evidence-informed interventions that address a wide range of determinants during the lifecourse'.
 At present there is a significant lack of data and research, as well as relevant programmes and services, concerning adolescent health for LGBTI youth in Palau. 

8.6 In light of the above, Kaleidoscope recommends that the Committee asks the Palauan Government whether it intends to:
8.6.1 conduct research, collect data and monitor the experience of LGBTI children and young people in Palau in the context of health care, including in regards to the particular protective and risk factors that underlie the life, survival, development of LGBTI youth, and
8.6.2 establish tailored health care services to promote the life, survival, development of LGBTI youth in Palau in future.
9. RIGHTS TO ADEQUATE STANDARD OF LIVING (ARTICLE 27)  & THE RIGHT TO BENEFIT FROM SOCIAL SECURITY (ARTICLE 26)
9.1 Under Article 27 of the CRC, every child has the right to a standard of living that is adequate for the child's physical, mental, spiritual, moral and social development. Securing an environment that is conducive to the proper development of a child is the responsibility of the parents/legal guardians, and must also be supported and facilitated by the State Party.

Current position

9.2 In light of the information outlined at 3.3-3.4 above regarding the changing nature of the family unit in modern-day Palau, further research should be conducted and data collected in regards to the impact of changing traditional family structures on LGBTI youth, especially those who are living with relatives or outside the core family unit.
Equal rights for same-sex couples
9.3 Where the everyday rights and entitlements of same-sex parents/legal guardians of a child are not properly recognised (as discussed at paragraph 5.6 above),  the standard of living and developmental opportunities of that child will also be negatively impacted upon. Given this, it is imperative that same-sex couples are afforded the same legal rights and protections as heterosexual couples.
9.4 In light of the above, Kaleidoscope recommends that the Committee asks the Palauan Government whether it intends to:
9.4.1 conduct research, collect data and monitor the experience of LGBTI children and young people in Palau in all facets of life and society, and
9.4.2 extend equal rights and protections to same-sex couples.

10. RIGHT TO PROTECTION AGAINST VIOLENCE (ARTICLE 19)
10.1 Under Article 19 of the CRC, State Parties have the responsibility to protect a child from 'all forms of physical or mental violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including sexual abuse, while in the care of parent(s), legal guardian(s) or any other person who has the care of the child.'
Current position
10.2 In light of the anecdotal evidence regarding discriminatory and harsh treatment of LGBTI young people in Palau outlined throughout this report, it is clear that these subpopulations are at an increased risk of being exposed to harmful treatment, abuse and/or violence. However, further research must be conducted in Palau to uncover the particular factors and circumstances that cause LGBTI youth to be more likely to experience harm.
10.3 In the 2001 Concluding Observations, the Committee recommended that the Palauan Government review its legislation to guarantee greater protection for children in harmful situations.
 This was due to various concerns the Committee raised about the inadequacy of laws to protect children from harmful situations in Palau, for example, '…the lack of authority under law to remove a child from harmful situations within the home in order to protect him/her.'
 In the 2008 Situational Analysis, further calls were made for a review of weaknesses that existed in child protection laws, such as Palau's National Child Abuse Law.
  Going forward, any review of legislation should include consideration of specific measures to address current gaps in protection for LGBTI children and young people who may be the victim of abuse and violence due to their sexual orientation or gender identity.
10.4 In light of the above, Kaleidoscope recommends that the Committee asks the Palauan Government whether it intends to:
10.4.1 conduct research and collect data on the particular types of harmful treatment LGBTI youth are at risk of being exposed to in Palau; and 
10.4.2 review legislation, such as the National Child Abuse Law, to ensure that LGBTI youth are protected against harmful treatment, abuse and/or violence due to their sexual orientation or gender identity.
11. CONCLUSION AND RECOMMENDATIONS
11.1 In light of the material outlined in this report, Kaleidoscope recommends that the Committee asks the Palauan Government whether it intends to:

11.1.1 conduct research, collect data and monitor the lived experience of LGBTI children and young people in Palau in all facets of life and society, include the areas covered in sections 5 and 7-10 above;
11.1.2 implement a framework of legislative reform that actively prevents and prohibits discrimination of LGBTI persons, including children and young people, in all facets of life and society, including but not limited to education and health care, and the provision of goods and services;
11.1.3 take steps to amend Section 5 of Article IV of the Constitution to include sexual orientation and gender identity as non-discrimination grounds;

11.1.4 ensure that the best interest of the child is a primary consideration  in the State Party’s legislative, administrative and judicial decisions, including in relation to adoption;

11.1.5 incorporate new measures that are sensitive to the needs and interests of LGBTI children and young people in any future educational policies, subsequent to the 2006-2016 EMP; 

11.1.6 implement health care policies and services that cater for the diverse and unique needs of LGBTI youth;
11.1.7 extend equal rights to same-sex couples, including rights in relation to adoption; and

11.1.8 review legislation, such as the National Child Abuse Law, to ensure that proper protections are afforded to LGBTI children who are at risk of harm, abuse or violence.

11.2 Finally, it is important that the Committee questions the Palauan Government as to how it will ensure that the views of the child are respected during implementation of the above measures.
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