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We write in advance of the 76th session of the Committee on Economic, Social and Cultural Rights and its review of Malawi. This is an update to our January 2023 pre-sessional submission[footnoteRef:2] and includes updated information on the right to free and compulsory education and the right to reproductive health care. [2:  Human Rights Watch, “Malawi: Submission to the UN Committee on Economic, Social and Cultural Rights,” January 17, 2023, https://www.hrw.org/news/2023/01/17/malawi-submission-un-committee-economic-social-and-cultural-rights.] 


Right to Free and Compulsory Education (articles 2, 3, and 13)
The Constitution of Malawi and the Education Act state that primary education shall be free and compulsory.[footnoteRef:3] Primary education begins at age 6 and lasts eight years.[footnoteRef:4] According to the 2020-2030 investment plan for Malawi’s education sector, one of the government’s objectives is “increasing access to secondary education and transition from primary to secondary with a long-term view of having free and compulsory secondary education.”[footnoteRef:5] Malawi Vision 2063 (MW2063) further calls for making at least 12 years of formal education compulsory, and prioritizing early childhood education for all.[footnoteRef:6] [3:  Constitution of the Republic of Malawi, Act 20 of 1994, art. 13 (f)(ii); Republic of Malawi, Education Act, Chapter 30:01, December 31, 2014, art. 13.]  [4:  Republic of Malawi, Ministry of Education, National Education Sector Investment Plan 2020-2030, August 2020, available at https://www.unicef.org/malawi/media/4561/file/National%20education%20sector%20investment%20plan%20.pdf (accessed July 19, 2024), p. 5. ]  [5:  Ibid., p. 44.]  [6:  Republic of Malawi, National Planning Commission (NPC), Malawi’s Vision: An Inclusively Wealthy and Self-reliant Nation, Malawi 2063 (Lilongwe: NPC, 2020), https://malawi.un.org/sites/default/files/2021-01/MW2063-%20Malawi%20Vision%202063%20Document.pdf (accessed August 8, 2023).] 


According to the UN Children’s Fund (UNICEF), tuition fees and transport and accommodation costs have created significant barriers in accessing secondary education in Malawi.[footnoteRef:7] Although enrollment at the primary level, when education is tuition-free, stands at 98 percent, one of the highest in the region,[footnoteRef:8] government data indicates that net enrollment at the secondary level, when education is not guaranteed to be free for all, was only 17 percent in 2022/23, and the completion rate was 22 percent (24 percent for boys and 20 percent for girls).[footnoteRef:9]  [7:  UN Children’s Fund (UNICEF), “Affordable, quality secondary education for all children in Malawi,” May 2019, https://www.unicef.org/esa/sites/unicef.org.esa/files/2019-05/UNICEF-Malawi-2018-Costing-Quality-Secondary-Education-for-all-Children.pdf (accessed August 8, 2023).]  [8:  Ibid.]  [9:  Republic of Malawi, Ministry of Education, 2023 Malawi Education Statistics Report, Education Management Information System (EMIS), available at https://www.education.gov.mw/index.php/edu-resources/education-news/175-2023-malawi-education-statistics-report (accessed July 19, 2024), pp. xiii-xiv.] 


In particular, the lack of sufficient or adequate school infrastructure, amenities, and other facilities, such as sanitation and changing rooms, reportedly create barriers for girls at the secondary level.[footnoteRef:10]  [10:  Ibid. See also, National Education Sector Investment Plan 2020-2030; and United States Agency for International Development (USAID), “Secondary Education Expansion for Development (SEED) Malawi,” 2022, https://www.usaid.gov/infrastructure/results/malawi-secondary-education-expansion (accessed August 8, 2023).] 


Girls constituted 59 percent of dropouts from secondary education in 2022/23. Most of the students who dropped out (42 percent) reportedly did so because of their inability to pay school fees, followed by 13 and 12 percent, who did so due to pregnancy and marriage, respectively.[footnoteRef:11] [11:  Ministry of Education, 2023 Malawi Education Statistics Report, pp. 74-75.] 


Moreover, only 43 percent of children who first registered in primary schools in Malawi had received a pre-primary education, which is also not guaranteed to be free for all.[footnoteRef:12] [12:  Ibid., p. 15.] 


Teenage pregnancy and child marriage as barriers to realizing the right to education
Although Malawi has prohibited child marriage and adopted a school readmission policy to ensure girls can resume their education after giving birth,[footnoteRef:13] implementation remains a challenge, according to a recent study by the Forum for African Women Educationalists (FAWE).[footnoteRef:14] Reasons include lack of awareness of government law and policy, deeply entrenched social and cultural norms regarding teenage pregnancy and child marriage, poverty and inability to pay for school materials, and gaps in implementation of the readmission policy.[footnoteRef:15]  [13:  Ibid.]  [14:  Forum for African Women Educationalists (FAWE), “An Overview of Existing Policies and Practice on Re-Entry Policies for Teenage Mothers in Malawi,” policy brief, January 20, 2023, https://issuu.com/fawe/docs/malawi_policy_brief_english (accessed July 23, 2024).]  [15:  Ibid.] 


FAWE reported that some girls may feel pressured to engage in sexual relations in exchange for money to buy school materials such as books and uniforms. Parents from poor households may also encourage their teenage daughters to marry for economic reasons and therefore see it as an “acceptable practice.”[footnoteRef:16] [16:  Ibid.] 


Another study that reviewed demographic and health survey reports from 1992 to 2016 identified a strong causal link between teenage pregnancy and adolescents’ lack of access to sexual and reproductive health information and services. Only 13 percent of girls ages 15-19 had accurate information about fertility, and only 25 percent knew about emergency contraception. Twenty-two percent of married adolescents ages 15-19 had an unmet need for contraception. This unmet need was significantly higher among non-married adolescents in this age group. Consequently, the rate of adolescent pregnancy had barely changed in the country since 1992.[footnoteRef:17]  [17:  African Population and Health Research Center (APHRC), “Increasing Adolescents’ Access to Sexual and Reproductive Health Information and Services in Malawi: A Problem Driven Political Economy Analysis,” technical report, June 2023, https://aphrc.org/publication/increasing-adolescents-access-to-sexual-and-reproductive-health-information-and-services-in-malawi-a-problem-driven-political-economy-analysis/ (accessed July 30, 2024). ] 


Awareness of relevant laws and policies among parents is also limited, which is compounded by weak enforcement by lower-level government agencies and haphazard implementation at the school level. For example, counselling and psychosocial services after readmission have been insufficient.[footnoteRef:18] Most schools also do not have copies of the readmission policy, nor the forms required to readmit a student after giving birth, as per the policy.[footnoteRef:19] And even though policies are available on the Education Ministry website, most rural schools do not have computers or access to the internet. There is also inconsistent implementation of the duration of maternity leave and the date of return to school. However, most teachers reportedly insist that the student return at the start of the first term.[footnoteRef:20]  [18:  FAWE, “An Overview of Existing Policies and Practice on Re-Entry Policies for Teenage Mothers in Malawi.”]  [19:  For more details about the readmission policy, see Human Rights Watch, “Malawi: Submission to the UN Committee on Economic, Social and Cultural Rights,” January 17, 2023.]  [20:  FAWE, “An Overview of Existing Policies and Practice on Re-Entry Policies for Teenage Mothers in Malawi.”] 


Human Rights Watch has found that complex re-entry processes or stringent conditions for readmission can negatively affect parenting children’s willingness to return to school or ability to catch up with learning.[footnoteRef:21] [21:  Human Rights Watch, Leave No Girl Behind in Africa: Discrimination in Education against Pregnant Girls and Adolescent Mothers (New York: Human Rights Watch, 2018), https://www.hrw.org/report/2018/06/14/leave-no-girl-behind-africa/discrimination-education-against-pregnant-girls-and.] 


Human Rights Watch recommends that the Committee ask the government of Malawi:
· What steps is the government taking to increase enrollment and completion rates within compulsory primary education?
· What steps is the government taking to reduce and eventually eliminate direct and indirect school fees at the secondary level?
· What barriers does the government envision to expanding the right to free and compulsory education to include at least one year of pre-primary education?
· What is the timeline to legislate 12 years of free primary and secondary education?
· What steps is the government taking to monitor school dropouts due to pregnancy or child marriage and support learners who drop out to return?
· What steps is the government taking to raise awareness among parents, schools, and communities of relevant education laws and policies such as the school readmission policy, including those located in rural areas?

Human Rights Watch encourages the Committee to call on the government of Malawi to:
· Legislate that at least one year of pre-primary education be free and compulsory, and that all secondary education be free, for all children.
· Develop and implement mechanisms to follow up on and keep track of students who drop out of school, including due to pregnancy or marriage, with the aim of initiating their return to school.
· Adopt an unconditional positive continuation policy that outlines schools’ obligations to safeguard the right to education for married, pregnant, and parenting children and older students, and monitor implementation. Pregnant students should remain in school for as long as they choose to, and not be prescribed rigid compulsory leave after giving birth.
· Adopt and implement a comprehensive sexuality education curriculum for both primary and secondary school students that is non-judgmental, age-and-stage- appropriate, scientifically accurate, and evidence based, and ensure that all teachers have the necessary training and support to deliver this curriculum.
· Provide access to adolescent-responsive sexual and reproductive health services.
· Provide access to information to parents, guardians, and community leaders about the harmful physical, educational, and psychological effects of adolescent pregnancy and the importance of pregnant girls and parenting children continuing their education.
· Consistently provide sufficient school-based counselling services for students who are pregnant, married, or parenting. 
· Continue to combat the practice of child marriage through national strategies, in collaboration with women’s and children’s rights groups, health professionals, and other service providers, and coordinate efforts among all relevant ministries.

Right to Quality, Dignified, and Respectful Reproductive Health Care (article 12)
Maternal mortality in Malawi stands at 381 deaths per 100,000 live births, placing Malawi among the 25 countries with the highest maternal mortality rates in the world.[footnoteRef:22] This rate persists despite 96 percent of women in the country having skilled birth attendance and 97 percent delivering in health facilities.[footnoteRef:23] The 2017-2022 National Sexual and Reproductive Health and Rights (SRHR) Policy posits that persisting high rates of maternal mortality and morbidity despite the increase in access to antenatal care (ANC), post-natal care (PNC), and skilled birth attendance point to poor quality care in health facilities.[footnoteRef:24] [22:  World Health Organization, “SDG Target 3.1 Reduce the global maternal mortality ratio to less than 70 per 100 000 live births” (webpage), 2024, https://www.who.int/data/gho/data/themes/topics/sdg-target-3-1-maternal-mortality (accessed August 7, 2024). ]  [23:  Government of Malawi and Quality of Care Network, Malawi: Country Poster (webpage), March 2023, https://www.qualityofcarenetwork.org/sites/default/files/2023-03/2023%20QoC%20Network%20-%20Country%20posters%20-%20Malawi%2010.03.2023%20web.pdf (accessed August 29, 2023). ]  [24:  Government of Malawi, Ministry of Health, National Sexual and Reproductive Health and Rights (SRHR) Policy (2017-2022), p. 25.] 

The link between high maternal deaths and poor quality of maternal health care is evident in the data collected from management, staff, and patients of the healthcare facilities in the Quality of Care for Maternal, Newborn and Child Health Network (“the QoCN”).[footnoteRef:25] The data identified the following inadequacies in the health system that relate to the quality of care: lack of training and motivation among healthcare providers resulting in absconding as well as unprofessional, disrespectful, and, sometimes, abusive treatment; lack of adequate healthcare workers and support personnel; lack of adequate infrastructure including buildings, equipment, and commodities; lack of data to inform processes and procedures; lack of leadership; and disruptive events such as the Covid-19 pandemic.[footnoteRef:26] This network has had some successes in improving the quality of maternal health care in the country. Research conducted between 2018 and 2019, a year after the establishment of the network, found that more women and girls began to receive quality maternal health care. Specifically, women and girls reported more instances of encountering healthcare providers who are present and sufficiently trained and who treat women and girls with professionalism, care, and concern, and in a manner that respects their rights to dignity, information, and bodily autonomy.[footnoteRef:27] [25:  The Quality of Care Network is a broad-based partnership of committed governments, implementation partners, and funding agencies working to deliver the vision that ‘every pregnant woman and newborn receives good quality care throughout pregnancy, childbirth and the postnatal period.’]  [26:  Anene Tesfa et al., “Individual, organizational and system circumstances, and the functioning of a multi-country implementation focused network for maternal, newborn and child health: Bangladesh, Ethiopia, Malawi, and Uganda,” PLOS Global Public Health, 2023, https://doi.org/10.1371/journal.pgph.0002115 (accessed July 31, 2024).]  [27:  Paschal Mdoe et al., “Lay and healthcare providers’ experiences to inform future of respectful maternal and newborn care in Tanzania and Malawi: An Appreciative Inquiry, BMJ Open, 2021, doi: 10.1136/bmjopen-2020-046248. See also Andrew Simwaka et al., “Mixed perceptions of women on care in maternal and child healthcare settings in Lilongwe, Malawi.” International Journal of Africa Nursing Sciences 13 (2020), https://doi.org/10.1016/j.ijans.2020.100259 
(accessed July 31, 2024).] 


However, many women and girls still experience poor quality maternal health services. In particular, women and girls still experience obstetric violence when seeking antenatal care, intra-partum care, and post-natal care. Obstetric violence—violence, abuse, and mistreatment meted out against pregnant women and girls in healthcare facilities when they seek reproductive health services[footnoteRef:28]—thrives in healthcare systems that face the structural issues listed above. A 2019 report by the Office of the Ombudsman found that women and girls in public hospitals are subjected to negligence by healthcare providers; neglect during labor, delivery, and the post-partum period; delays in receiving care when they arrive at health facilities; non-consensual medical procedures; and medically unnecessary procedures.[footnoteRef:29] [28:  UN General Assembly, “Report of the Special Rapporteur on violence against women, its causes and consequences on a human rights-based approach to mistreatment and violence against women in reproductive health services with a focus on childbirth and obstetric violence.” July 11, 2019, U.N. Document A/74/137, p. 5.]  [29:  Andrew Simwaka et al., “Mixed perceptions of women on care in maternal and child healthcare
settings in Lilongwe, Malawi.” See also Office of the Ombudsman of the Republic of Malawi, Woes of the Womb: An Investigation into Allegations of Medical Malpractices Resulting in Removal of Uteruses from Expectant Women in Public Health Facilities, August 2019, SYS/INV/2/2019, pp. 1-4.] 


Abortion is criminalized and heavily restricted in Malawi.[footnoteRef:30] Additionally, the government has failed to enact the Termination of Pregnancy Bill, which was proposed by the report of the Law Commission on the Review of the Law on Abortion in 2016.[footnoteRef:31] Consequently, women and girls are forced to resort to unsafe abortion, which is responsible for 17 percent of maternal mortality in the country and even more morbidity.[footnoteRef:32] Human Rights Watch research in other countries with harsh abortion restrictions has shown that criminalization fuels obstetric violence.[footnoteRef:33] In these contexts, women and girls seeking care for abortions, miscarriages, or other reproductive healthcare concerns are often subjected to mistreatment, long delays in care, and violations of patient-provider confidentiality. Some are denied pain management as “punishment.”  [30:  Penal Code of Malawi, ch. XIV, arts. 149-151; ch. XXI, arts. 231 and 243.]  [31:  UN Committee on the Elimination of Discrimination against Women, Replies of Malawi to the list of issues and questions in relation to its eighth periodic report, 2023, UN Document CEDAW/C/MWI/R Q/8, paras. 79-83.]  [32:  Malawi Gazette Supplement, Report of the Law Commission on the Review of the Law on Abortion, Law Commission Report No. 29, 2016, p. 25.]  [33:  See, for example, Human Rights Watch, “Why Do They Want to Make Me Suffer Again?”: The Impact of Abortion Prosecutions in Ecuador (New York: Human Rights Watch, 2021), https://www.hrw.org/report/2021/07/14/why-do-they-want-make-me-suffer-again/impact-abortion-prosecutions-ecuador; Human Rights Watch, “It’s Your Decision, It’s Your Life”: The Total Criminalization of Abortion in the Dominican Republic (New York: Human Rights Watch, 2018), https://www.hrw.org/report/2018/11/19/its-your-decision-its-your-life/total-criminalization-abortion-dominican-republic.] 


The 2023 review of the QoCN identified the following health system challenges, which align with the findings of the Ombudsman’s report: inadequate infrastructure including old buildings and outdated equipment; inadequate resources; high rates of staff turnover; failure to sustain the use of online resources such as the Continuous Professional Development program; and cultural resistance to implementing new healthcare standards.[footnoteRef:34] [34:  Government of Malawi and Quality of Care Network, Malawi: Country Poster.] 


Many of these challenges may be caused or exacerbated by the government of Malawi’s lack of public funding for its healthcare system. According to data from the World Health Organization (WHO), Malawi spent the equivalent of only 1.36 percent of its gross domestic product (GDP) on health care through public means in 2021, the most recent year for which data is available.[footnoteRef:35]  [35:  “Global Failures on Healthcare Funding,” Human Rights Watch news release, April 11, 2024, https://www.hrw.org/news/2024/04/11/global-failures-healthcare-funding.] 


This falls far short of the 5-percent-of-GDP public healthcare spending indicator that the WHO uses to assess governments’ investment in health care, and which is associated with greater achievement towards universal health coverage and related healthcare goals fundamental to the realization of the right to health.[footnoteRef:36] Recent analysis of these WHO data conducted by Human Rights Watch reiterated this lack of support for the public healthcare system, finding that Malawi’s public healthcare spending as a percent of GDP declined by about one-fifth during the Covid-19 pandemic (between 2019-2021). Meanwhile, out-of-pocket healthcare spending, which can create discriminatory barriers to health care based on income, increased by about the same margin over this period, rising to the equivalent of about 1.05 percent of GDP in 2021.[footnoteRef:37] [36:  Ibid.]  [37:  Ibid. See also “African Governments Falling Short on Healthcare Funding,” Human Rights Watch news release, April 26, 2024, https://www.hrw.org/news/2024/04/26/african-governments-falling-short-healthcare-funding.] 


Malawi’s public healthcare spending also falls far short of its commitments under the 2001 Abuja Declaration, in which African Union governments set a target of allocating at least 15 percent of their national budgets to improve health care — in 2021, the most recent year for which data from the WHO is available, Malawi allocated only 5.76 percent of its national budget towards health care.[footnoteRef:38]  [38:  Ibid.] 


Obstretric violence also thrives in contexts where the substance of laws and policies or the methods of implementation of these laws and policies is not responsive to the realities of women and girls. For instance, in Malawi, by-laws created and enforced by chiefs to encourage women to seek timely and skilled maternal antenatal and intrapartum care and discourage the enlisting of traditional birth attendants have ended up having a punitive effect on women. While these by-laws vary from village to village, there are some elements that are common across various villages. For instance, by-laws mandating the attendance of at least one antenatal care visit within the first trimester of pregnancy; by-laws requiring the attendance of spouses or partners during antenatal care visits or, where a spouse or partner is not present, a letter from the chief justifying the absence of the spouse or partner; by-laws requiring spouses or partners to provide the supplies needed for child birth such as baby clothes, blankets, soaps, and razors; and by-laws that require women to deliver at healthcare facilities. Where these by-laws are broken, various fines are imposed such as paying a chicken or a goat or money, which can amount to 25,000 Malawian Kwacha (US$25). These by-laws have had the effect of facilitating and justifying verbal abuse, arbitrary detention, and denial of services that leads to preventable maternal morbidity and mortality.[footnoteRef:39] [39:  Elsbet Lodenstein et al., “Gendered norms of responsibility: reflections on accountability politics in maternal health care in Malawi,” International Journal for Equity in Health, 2018, https://doi.org/10.1186/s12939-018-0848-3 (accessed July 31, 2024); Christin Stewart et al., Assessment of By-Laws Related to Maternal, Child, and Reproductive Health in Malawi (Washington DC: Palladium, 2020); Kennedy Machira and Martin Palamuleni, “Women’s perspectives on quality of maternal health care services in Malawi, International Journal for Women’s Health, 2018, doi: 10.2147/IJWH.S144426; and Christina Zampas et al., “Operationalizing a Human Rights-Based Approach to Address Mistreatment against Women during Childbirth,” Health and Human Rights Journal, 2020, pp. 251-264.] 

 
Human Rights Watch recommends that the Committee ask the government of Malawi:
· What measures is the government taking to prevent and address obstetric violence?
· What measures is the government taking to address the violations raised in the 2019 report from the Office of the Ombudsman, Woes of the Womb?
· What measures is the government taking to address the challenges faced by healthcare facilities and healthcare providers in its 2023 Quality of Care for Maternal, Newborn and Child Health Network (QoCN) report?
· What measures is the government taking to increase its public healthcare spending, including to meet its commitments under the 2001 Abuja Declaration to allocate at least 15 percent of its national budget to improve health care?
· What steps is the government taking to prevent unsafe abortion?

Human Rights Watch recommends that the Committee call on the government of Malawi to: 
· Implement relevant sexual and reproductive health laws and policies including the Gender Equality Act, National Health Policy, the Quality Management policy and the Malawi National Reproductive Health Service Delivery Guidelines.
· Put in place budgetary, administrative, and programmatic measures to address obstetric violence including creating awareness among women, girls, and healthcare providers regarding obstetric violence as a maternal health violation and ensuring obstetric violence is addressed as a structural problem affecting human rights. 
· Implement the recommendations from the 2019 report from the Office of the Ombudsman, Woes of the Womb.
· Ensure that all women, girls, and pregnant people can access safe, legal, abortion care to the fullest extent of the law including through creating public awareness, as well as information, education, and communication materials and resources on the existing legal provisions regarding access to safe, legal abortion and addressing stigma relating to abortion care.
· Review the 2016 Termination of Pregnancy Bill proposed in the report of the Commission on the Review of the Law on Abortion, to ensure that it effectively addresses the current challenges that women and girls face when seeking abortion care and, thereafter, enact and implement it.
· Set a goal to spend through domestically generated public funds the equivalent of at least 5 percent of GDP or 15 percent of general government expenditures on health care, or an amount that otherwise ensures the dedication of the maximum available resources for the realization of rights, including the right to health.
· Seek to increase public revenues for allocation to public health care through progressive taxes and changes to policy and enforcement to reduce tax abuses.
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