Intervention by the Indian Delegation on Specific Issues Raised by the CERD Committee at the presentation of India’s Report 

(26 February 2007)

Indigenous Peoples


Several committee members have referred to the issue of indigenous peoples and tribal peoples. This term appears to be used inter-changeably. In this context reference has also been made to the fact that India is a State Party to the 1957 ILO Convention, which is covers both indigenous and tribal populations. 

Mr Chairman,


From the discussions yesterday, we understand that the Committee has been addressing the situations of indigenous peoples in countries in the context of racial discrimination. To the best of our knowledge the only places where the term indigenous people has been defined at international level are the ILO Conventions of 1957 and 1989. According to these conventions, distinct from tribal populations, the issue of indigenous rights pertains to peoples in independent countries who are regarded indigenous on account of their descent from the populations which inhabited the country, or a geographical region to which the country belongs, at the time of conquest or colonization or the establishment of State boundaries, and who, irrespective of their legal status, retain some or all of their own social, economic, cultural and political institutions. Accordingly, we regard the entire population of India at Independence, with the departure of the colonizers, and their successors to be indigenous, consistent with this definition. 

India has supported the recently adopted Declaration on the Rights of the Indigenous Peoples at the Human Rights Council. At the time of its adoption, we had clearly stated our position that the Declaration applied to original inhabitants in countries that were colonized and that as far as India is concerned the entire population at Independence, and their successors, are indigenous and that the Declaration clearly is not intended to apply to situations such as India. It is, therefore, obvious that, in the context of India, the situation of tribal populations is not relevant to the work of this Committee on Racial Discrimination.

The key element in the policies for the tribal peoples is to ensure that they have all the opportunities of development that a modern independent state can offer while at the same time offering them all necessary protection for them to maintain their identities and way of life.  Mr. Chairman, these are complex issues requiring both balance and sensitive engagement not only from a human rights perspective but also from development and cultural perspectives. 

Mention has been made in the Committee of tribes in the Andaman and Nicobar Islands.  Let me assure you, Mr. Chairman, that their interests are uppermost in our minds when we examine even development plans in the region.  In this context let me point out that the issue of the Jarava tribe is of great concern to us and even the national development plan in respect of the Andamans has been held up as expert consultations are held and all possible efforts made to find the appropriate way forward.  This Committee, of course, has no locus to take up matters other than those pertaining to racial discrimination and this is clearly not a case of the same. 
Given the interest of so many of you in issues of tribal welfare, our additional Secretary in the Ministry of Social Justice and Empowerment,  Dr Sundeep Khanna, will provide you information on what the Government of India has being doing in regard to this important obligation on it flowing from our Constitution. We have recently prepared a draft National Tribal Policy on which we are in the process of receiving comments and views from all Stakeholders and will thereafter take the process forward. We are happy to provide you with a copy of this draft policy.
 Mention has also been made of the Criminal Tribes Act.  Mr. Chairman, this was an Act passed by the colonial administration when India was a British colony.  It has, of course, been  repeated. 

Refugees Convention
India is a country which has, since its birth, hosted millions of refugees, including the largest ever refugee movement in modern times – the displacement in 1971 of over 10 million refugees from what is today Bangladesh. Even now, we host a large number of refugees. Our efforts in this area have been widely recognized and appreciated. We have been actively participating in the work of the UNHCR and are a member of its Executive Committee. 

There have been questions regarding the 1951 Convention on Refugees and its 1967 Protocol. In India's view, the Convention and the Protocol do not address adequately the situation faced by developing countries, as they are designed primarily to deal with individual cases of refugees and not with situations of mass influx. They do not deal with situations of mixed flows by distinguishing between refugees and economic migrants. They also do not provide for a proper balance between rights and obligations of receiving and States of origin. In the absence of appropriate adjustments to match these realities, countries such as India will continue to find it difficult to accede to these instruments, notwithstanding their commitment to host refugees.
India is considering the need for a specific national legislation to regulate status of refugees in India. Notwithstanding, the absence of such a specific national legislation, India has been practicing the principle of non-refoulement and the refugees enjoy full protection of the rule of law including the right to equality before the law and the right to life and liberty, guaranteed under the Indian Constitution. In-fact, the UNHCR Goodwill Ambassador, Angelina Jolie, was most struck by the fact that not only has India been hosting thousands of refugees over long periods, but has also enabled them to preserve their own way of life away from their homeland and not sought to impose any local values on them.

Some Committee Members had enquired about the situation of Myanmarese refugees in India. The UN High Commissioner for Refugees was in India recently and had praise for what we have been doing in respect of hosting of refugees. His itinerary included a visit to UNHCR’s Women’s rehabilitation clinic for Myanmar refugees in Delhi. 

Declaration under Article 14 of the Convention


Some Committee members have enquired whether India intends to make a Declaration under Article 14 of the Convention to recognize the competence of the Committee to receive and consider communications from individuals or group of individuals. 

The Constitution of India provides for direct access to the Supreme Court and High Courts for redressal of violations of any fundamental right, including the right to equality that covers race, of any individual or group of individuals. In addition, we have several other statutory mechanisms for addressing any such violations including the State Human Rights Commissions and the National Human Rights Commission. There exists, therefore, effective legal and constitutional framework to address individual cases of violations within India.   

Tsunami 

Tsunami has been one of the biggest humanitarian disasters of our time. In India, we have lost more than 10,000 of our people and have had hundreds of thousands rendered homeless and with shattered livelihoods. In addition, the impact of the Tsunami has been devastating in our neighbouring countries of Sri Lanka, Maldives and Indonesia.  Responding to this massive humanitarian disaster, India used all its capabilities not only to provide immediate relief and succour to its own people but also, to the best of ability, in our neighbourhood. 

In the aftermath of the Tsunami, a massive rehabilitation programme has been undertaken by the Government of India. This has been done also with the tremendous support provided by the citizens of India and by the NGOs. It is necessary to note that this huge effort has been directed at all those affected and the question of any group or community being singled out for exclusion could not have been the case. 

Former US President William J. Clinton, who is the UNSG’s Special Envoy for Tsunami Recovery, has visited the Tsunami affected areas in India and has appreciated the efforts and the programmes put in place for the rehabilitation of those affected. In an article in the Washington Post titled “Lessons of Tsunami Reconstruction after Two Years” dated December 26, 2006, Mr. Clinton wrote “In the Cuddalore District of India, for example, officials have worked with NGOs to expand their post-tsunami housing program to include new homes for Dalits and members of other disadvantaged communities. Many of these people did not lose assets in the Tsunami but had been living in substandard conditions. ……Such efforts should be strongly encouraged.” 

We are aware that there are reports of individual cases where deficiencies in relief and rehabilitation have been pointed out. This is only natural given the nature and scale of this gigantic operation. However, these have been isolated cases and a generalization would amount to belittling the efforts of the State, the citizenry and the NGOs involved. In all such cases, as and when they have come to the notice of the Government, thorough investigations were made and appropriate remedial measures were taken. We are happy to share with the Committee Members information on action taken in some such cases to illustrate this point.

Cases of Racial Discrimination

Reference has been made to the fact that there have been no cases of racial discrimination registered in India and surprise has been expressed for the same. 

As we have explained on previous occasions, the issue of racial discrimination does not have any place in our national consciousness. In-fact the simple matter of logistics and obtaining data point to the total absence of race discrimination in India, as it is virtually impossible to even gather data on the basis of different races as our local authorities have no idea of what is being sought. 

Dalit Women

Some Committee members expressed concern over the situation of Dalit women in India stating that this group suffers from double discrimination and sought additional information in this regard. We have recently presented our report to CEDAW where we provided detailed information on situation of women from disadvantaged sections of our society. This information is readily available on the web page of CEDAW. 

Information received from NGOs

One of the Committee Members referred to the inconsistency between information provided by NGOs and the statement from the Government. We value the role the NGOs play in the promotion and protection of human rights. The democratic framework of Indian polity encourages such efforts. 

We are not aware of the procedure adopted by the Committee to validate the information received from Non-Governmental Organizations. The Human Rights Treaty Bodies are a collection of independent experts and we would like to underscore the elements of independence and expertise that should guide the work of these bodies. We would therefore leave this thought with the Committee that whether the Committee should considering adopting a procedure to validate the information received from various sources so as to ensure that it has access to objective, credible and unbiased information. This is also important in today’s times of the internet where a major issue is question of the responsibility of the owner of the medium (web-site etc.) in respect of the content either on the site or accessible through it.

Mid-day meal 

We have also noted the case regarding the mid-day meal that you have brought to our attention.   While it is, of course, not possible to comment on the specific instance cited, let me assure you that not only is such an act not in keeping with the Government policies and laws and rules, such an incident, if it has taken place, deserves to be condemned and thorough investigation to ensure that it is not repeated and the putting in place of operating procedures that would ensure that such a thing did not recur.  We will take necessary action. 
*******************
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