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In the context of its contribution to the sixth review of Iraq by the Human Rights Committee, Alkarama would like to provide suggestions of questions with the objective of strengthening the dialogue which will take place during the review of the State Party in 2021.
Alkarama has carefully reviewed Iraq’s national report (CCPR/C/IRQ/6), submitted eight months after its due date, and regrets that its authorities seem to keep denying all human rights violations that continue to occur in the country, hindering cooperation in good faith with this Committee.
Human rights violations and breaches to the International Covenant on Civil and Political Rights (ICCPR) remain widespread and systematic in the country. Decades of armed conflict and the government’s inability and unwillingness to address the ensuing challenges have led to the continued perpetration of serious human rights violations and a pervasive climate of impunity. 
Over the years, the State Party received numerous recommendations from different UN bodies; however, the situation remains critical and a further deterioration is foreseeable. Sustained efforts should therefore be made by the Iraqi Government to address the issues presented in this report, with the aim to uphold human rights standards enshrined in the ICCPR. 

[bookmark: _Toc40878961]The Violations of the Right to Life (Article 6 of the Covenant)
According to Iraq’s report, the use of death penalty in the context of the Counter-Terrorism Act No. 13 of 2005 is consistent with international standards governing the use of this kind of penalty, “because those acts [of terror] constitute the most serious crimes that prejudice the right of life”.[footnoteRef:1] The report also clarifies that article 2 of the mentioned act focuses not on the nature of act itself, but on the criminal intent, which, under article 1, is to “disturb the peace, stability or national unity or to bring about horror and fear among people and to create chaos to achieve terrorist goals”. [1:    Para. 26. CCPR/C/IRQ/6.] 

However, this broad and ambiguous definition, followed by examples of acts considered to be “terrorist”, in articles 2 and 3, such as “attempt to use force of violence to overthrow the regime or form of government”,[footnoteRef:2] “prevent its [public property, public places, etc.] use for the purpose for which it was prepared,”[footnoteRef:3] do not meet the threshold of the “most serious crimes” under international law. [2:    Art. 3 Counter-Terrorism Act No. 13 of 2005.]  [3:    Art. 2 Counter-Terrorism Act No. 13 of 2005.] 

Furthermore, we recall that capital punishment may only be carried out under due process and fair trial standards, provided by article 14 of the ICCPR. Even though there is an effort from Iraq to fight terrorism and bring ISIL terrorist fighters to justice, its justice system is known – and strongly criticised by human rights defenders – to systematically violate fair trials standards, ordinarily admitting confessions extracted under torture with no material evidence, and no access to legal representation. 
A recent report from the UNAMI highlights a broad range of due process violations during trials under the anti-terrorism law, and finds that death penalty is systematically handed over following unfair trials.[footnoteRef:4] [4:    UNAMI / OHCHR, Human Rights in the Administration of Justice in Iraq: Trials under the anti-terrorism laws and implications for justice, accountability and social cohesion in the aftermath of ISIL, January 2020, https://news.un.org/en/story/2020/01/1056312 (last accessed on 14 May 2020).] 

Questions:
1.  How are the crimes mentioned in the articles 2 and 3 of the Counter-Terrorism Act No. 13 compatibles with article 6 of the ICCPR? 

2. Is the State Party revising the anti-terrorism act to comply with international human rights standards? Is the State Party considering to abolish the death penalty? What steps have been taken to ensure the right of a fair trial?

3. What has the State Party to say about the allegations of violations of fair trial and due process guarantees in its justice system? Is the State Party taking concrete measures to ensure that the death penalty is applied only after a due and fair process?


[bookmark: _Toc40878962]The Right to Freedom of Opinion and Expression (Article 19)

Alkarama takes note of the reference to the Rights of Journalists Act No. 21 made by the State Party in its report, which “ensure that journalists are able to perform their work with freedom and easy”, and “envisages penalties for anyone who assaults journalists while engaged in their professional duties or by any reason thereof”.[footnoteRef:5] This act, however, as much as the training provided for staff at the Ministry of Interior “to improve their skills in dealing with protesters and the media”[footnoteRef:6] mentioned, does not seem to have changed the continuous oppressing environment for journalists in Iraq. [5:    Para. 241. CCPR/C/IRQ/6.]  [6:    Para. 243. CCPR/C/IRQ/6.] 


Although the Iraqi Constitution protects freedom of opinion and expression, and the State party affirms in its report that the “exercise of the right to freedom of opinion and expression is the cornerstone of the democratic system that has been growing steadily since 2003”,[footnoteRef:7] Alkarama is concerned about the increased political persecution against dissenting voices in Iraq. There is an ostensible practice of targeting Iraqis who criticize officials or the government for retaliatory attacks. [7:    Para. 240. CCPR/C/IRQ/6. ] 


In 2017, Alkarama brought to the attention of the UN Special Rapporteur on Freedom of Expression the case of Samir Al Daami, an Iraqi-Norwegian political commentator who was arrested in October 2017, after publishing a post on Facebook the day before criticizing Iraq’s prime minister Haider al-Abadi’s energy policy. He was held incommunicado and released after nearly two months in prison.[footnoteRef:8] [8:    Alkarama, Iraq : Journalist and political commentator Samir Al Daami released after nearly two months in prison, 19 December 2017, https://www.alkarama.org/en/articles/iraq-journalist-and-political-commentator-samir-al-daami-released-after-nearly-two-months (last accessed on 14 Mai 2020).] 


Following the same pattern, on 30 November 2019, the journalist Khalil Abed Khalil Al Jumaili, posted in his personal Facebook page “the blood of the Martyrs in Nasiriyah is more honorable than all the murderous politicians”, referring to the massacre in Nasiriyah in Dhi Qar Province, allegedly conducted by Security Forces of the State Party. At 8pm of the same day, members of the Iraqi National Intelligence Service stormed into his house and took him to an unknown place. A few days later, Al Jumaili’s brother tried to post about the arrest on Twitter, but was threatened by officers of Al Halbousi who told him not to publish anything or he would not see his brother again. Al Jumaili was released on 6 January 2020.
Questions:
4. What measures is the State Party taking to ensure the protection of the right to freedom of opinion and expression provided in article 38 of the Iraqi Constitution and 19 of the ICCPR?

5. Have any legal actions been taken by the Ministry of the Interior concerning abuses against journalists? What measures have been taken to ensure accountability for perpetrators? 


[bookmark: _Toc40878963]The Right to Freedom of Peaceful Assembly (Article 21)

In October 2019, a wave of protests rose in Iraq and continued for months, with thousands of demonstrators demanding better public services, the end of corruption and more job opportunities. Even though the right to peaceful assembly should be protected through article 21 ICCPR, security personnel answered using excessive force and violence against demonstrators, causing injuries and hundreds of deaths.[footnoteRef:9] [9:   UN News, Iraq protests: UN calls for national talks to break ‘vicious cycle’ of violence, 30 October 2019, https://news.un.org/en/story/2019/10/1050221 (last accessed on 14 Mai 2020).] 

Questions:
6.   What measures has the State party taken to guarantee the right to freedom of peaceful assembly as prescribed by Article 21 of the ICCPR?

During the protests, cases of arbitrary detention and enforced disappearances have also sharply increased. On 29 November, the Iraqi High Commission for Human Rights updated its information on its social media page, indicating that the number of arrests was up to 187 protestors in 4 different cities.[footnoteRef:10] Alkarama submitted to the Committee on Enforced Disappearances a number of cases of protesters who were forcibly disappeared and detained for interrogation about their participation in the demonstrations. [10:  Iraqi High Commission For Human Rights official Facebook’s page, https://www.facebook.com/213437619211187/posts/542282292993383?sfns=mo (last accessed on 15 Mai 2020).] 


On 5 November 2019, Shakir Ra'ed Ni'ema Al Khafaji, 15 years old, was returning home after participating in a protest in Al Tahrir square when his phone was powered off and he disappeared. The family believes he was abducted by Iraqi security forces or by a state sponsored militia giving the arising number of arrests in the same nature committed by these actors. He was released on 28 December 2019.

Omar Kate'e Kazim Al-Ekaili was a driving force in the demonstrations, sending videos about the protests to NGOs and the media. He was arrested by intelligence officers wearing civilian clothes on 21 November 2019 when leaving Al Tahrir square. He had received death threats days before his abduction. The case has not yet been clarified.

On 26 November 2019, Ali Khodr Abed Al Abbas Al Sudani, 16 years old, on his way to participate in a protest in Al Tahrir square, was arrested with other protesters holding Iraqi flags by the by members of Intelligence Agency affiliated to Baghdad Operations. He was held incommunicado and released on 15 December 2019.

We note however that this practice of retaliation against protesters is not new. Already in 2018, Alkarama registered similar cases of enforced disappearances, torture, and arbitrary detentions.

As an example, in July 2018 two political activists participating to a peaceful manifestation, Karim Al Shammari and Safaa Al Khafaji, were beaten with wooden sticks and batons and forced into a car by the Federal Police, where they were again severely beaten. Due to the injuries, Al Shammari and Al Khafaji were unable to move after they were allowed to leave the car.[footnoteRef:11] [11:   Alkarama, Use of excessive force by security forces in Iraq results in several deaths and hundreds of injuries of peaceful protesters, 8 August 2018, https://www.alkarama.org/en/articles/use-excessive-force-security-forces-iraq-results-several-deaths-and-hundreds-injuries (last accessed on 14 Mai 2020).] 

Questions:
7.   What measures has the State party taken to guarantee the right to freedom of peaceful assembly as prescribed by Article 21 of the ICCPR?

8.	 Is the State Party conducting any investigation on cases of the protests-related violence, enforced disappearances and arbitrary detentions? 

9.     Which measures will the State Party take to ensure the accountability of perpetrators, including State-sponsored militias? 

[bookmark: _Toc40878964]The Practice of Torture and the Breaches of the Right to Physical Integrity (articles 7 & 10 of the Covenant)
With regard to the prohibition of torture, we take note of the provisions prohibiting torture mentioned by Iraq in its report.[footnoteRef:12] Concerning the anti-torture bill cited, however, Alkarama notes that the draft fails to meet international standards, contrarily to what the State Party claims. [12:    Paras. 113-130, CCPR/C/IRQ/6.] 

According to Iraq’s government, “the bill includes a definition of torture and inhuman or degrading treatment that is consistent with the Convention and with the views of the Committee”.[footnoteRef:13] Article 2 of the Anti-Torture law draft defines torture as “any act or inaction of an investigator, constituting an assault, which takes place in order to obtain a confession from a person during the stages of arrest, investigation or detention and which causes harm as a result of physical or psychological pain or suffering or inhuman or degrading treatment”.  [13:    Para. 114, CCPR/C/IRQ/6.] 

This definition is nonetheless substantially more limited than the one contained in article 1 of UNCAT. While the bill restricts torture to any act or omission with the aim of extracting a confession within the context of arrest, investigation or detention, UNCAT also includes torture as a form of punishment, intimidation and coercion, of the victim or a third person. Furthermore, the draft restricts the act of torture as having been committed only by the investigating officer, while UNCAT includes also any person acting “with the consent or acquiescence of a public official or other person acting in an official capacity”.
Question:
10.   How is the definition of torture of article 2 of the Anti-Torture bill compatible with international standards, notably article 2 of UNCAT?
Although the prohibition of all forms of psychological and physical torture is enshrined in Iraqi’s Constitution, the widespread character of the practice of secret detention and enforced disappearance creates a breeding ground for the systematic use of torture against detainees. These past few years, Alkarama has submitted numerous cases to the Special Rapporteur on Torture and other Cruel, Inhumane, and Degrading Treatment highlighting a pattern of torture against detainees, including during periods of enforced disappearance. 
Al-Khafaji, Al-Sudani and Al-Jumaili, above-mentioned, reported the circumstances of their disappearances after they were released. They testified having been subjected to torture, handcuffed and blindfolded during the whole period of their detention and received threatens of further arrest and disappearance if they participate or show support to demonstrations.[footnoteRef:14] [14:  Alkarama, Iraq: Releasing of disappeared activists and protesters, including girl, minor, and journalist, https://www.alkarama.org/en/articles/iraq-releasing-activists-and-protesters-including-girl-minor-and-journalist (last accessed on 14 Mai 2020).] 

On 14 November 2019 Qutiaba Sudani and his brother Omar Sudani were stopped by militia members wearing military uniform, who forced them into a Toyota Car – a model used by militiamen affiliated with the Popular Mobilization Forces – and took them to an unknown location. Both brothers were subjected to torture, including electrocution, hanging from the hands and severe beating, while been asked about the reason of their participation in the protests and who was behind the organisation of the manifestations. Omar Sudani stated that he could hear his brother being tortured.
Even though there is a striking number of alleged victims of acts of torture and inhuman treatment, as the examples cited above, allegations of torture are rarely considered in court and investigated, medical expertise is almost inexistent and perpetrators are usually left unpunished.
The legal framework also contributes to impunity. The Anti-Torture bill does not establish a minimum prison sentence, except if the torture leads to death[footnoteRef:15].  The Criminal Code, in its article 332, determines that a public official who cruelly treats a person may be punished by a period of detention not exceeding 1 year plus a fine not exceeding 100 dinars or by only one of those penalties. Considering that torture is considered one of the most serious crimes in international law, the penalty appears to be disproportionate and weak, not intending to properly punish or discourage the practice – remarkably when crimes less severe, such as the crime of “vandalism” under the Anti-Terrorism law, are treated in the State Party as “most serious crimes” and punished by death penalty.  [15:    Draft Anti-Torture law, art. 13.] 

Questions:
11.   How is Iraq making sure that the crime of torture by government officials does not remain unpunished?

12.   What measures is the Sate Party taking to strengthen its legal protection framework against torture?

13.   Could the State Party provide details of number of complaints, investigations, prosecutions and sanctions related to acts of torture committed by state agents?

14.   Could the State Party explain how article 332 of the Criminal Code, which punishes torture with only one year detention and/or fine, is in accordance with the principle of proportionality?

[bookmark: _Toc40878965]The Practice of Arbitrary Detention and the Infringements of Fair Trial Rights (articles 9 & 14 of the Covenant)
Torture is not only a form of reprisal but also a regular interrogation practice, widely used by security services after arrest and during interrogation. The use of torture to obtain confessions is not rare, and, in most cases, will be the sole evidence for verdicts issued by the flawed justice system.
Convictions based only on confessions are allowed by article 181 of the Iraqi Criminal Procedure Code. The disposition states that, if the court is satisfied of the truth of the accused confession it can issue a judgement without any further evidence. Considering the heavy sentences which defendants are usually charged with under the Anti-Terrorism Law, and the fact that torture is widespread and systematic, it seems not only disproportionate, but also raises doubts as to the legality of the whole process. 
Alkarama will now raise an example of cases that show Iraq’s blatant disrespect for due process guarantees.
Between November 2011 and March 2012 19 people allegedly having some connection with former Vice-president of Iraqi, Tariq al-Hashimi, were arrested by Iraqi security forces. Their case was submitted to the Working Group on Arbitrary Detention (WGAD). Among the detainees is Rasha Nemer Jaafar Al-Husseini, arrested on 27 December 2011 late at night at her house without ever being presented a warrant. She was not allowed to receive any visits from her family or any legal counsel until April 2012. During these first three months, she was allegedly subjected to severe torture, including rape, aiming at extracting confessions to be used against her in her trial. Every measure taken by her or by her lawyer to denounce the torture suffered, either to the medico-judicial committee or to the General Prosecutor of the Central Criminal Court of Iraq was dismissed and no investigation was reportedly opened. She was sentenced to the death penalty under the Anti-Terrorism law; the only evidence being her confessions, extracted under torture. The appeal filed by her lawyer in November 2014 is still pending.
All other 18 individuals in the case had a similar pattern. None of them was given a warrant or was informed of the reason for the arrest. Six of them were held incommunicado for a period from three months to two years. They were all subjected to torture, through severe beatings, electrocution and threats of rape directed to mothers and sisters, but no investigation was opened into the allegations. None of the victims was allowed access to have a lawyer present during the interrogation, and confessions of four detainees, obtained under torture, were broadcast on television.
On 3 August 2017 the UN WGAD issued an Opinion (No. 33/2017),[footnoteRef:16] which underlined that “the death sentences passed against the 19 individuals based on confessions extracted under torture are a particularly grave miscarriage of justice” and concluded that their deprivation of liberty constitutes a violation of articles 2-3, 6-7, 9-10, 14, 16 and 26 of the CCPR. WGAD consequently requested Iraq to immediately release all 19 individuals and accord them an enforceable right of compensation and reparations. However, to date, not all of the individuals were released and the Opinion has not been implemented. [16:    Working Group on Arbitrary Detention, Opinions adopted by the Working Group on Arbitrary
Detention at its 78th session, 19-28 April 2017, A/HRC/WGAD/2017/33.] 

Questions:
15.     Is the State Party considering amending article 181 of the Criminal Procedure Code in order to reduce court’s prerogative to rule based only in confessions and avoid an unfair trial, especially under the Anti-Terrorism law, where the sentences are considerably heavy?

16.    Is the State Party considering reviewing trials and convictions based on confessions obtained under torture or releasing persons convicted based on these confessions? What measures have been taken concerning the hundreds of people still detained in the context of unfair trials?

17.     Is the State Party considering a reform of its criminal system to ensure the right to a fair legal   proceeding to every defendant, even the ones accused of terrorism?

18.    Is the State Party going to comply with the Opinions of the WGAD by releasing all 19 victims?

19.    Could the State Party inform if there is any ongoing investigation of the violations committed against the 19 individuals mentioned above?

20.     Could the State Party inform if and what measures were taken aiming to compensate and repair the victims?

21.    What steps will the State party take to remedy similar cases of arbitrary detention following unfair trials?

[bookmark: _Toc40878966]The Rights to Freedom of Opinion and Expression and the Use of the Anti-Terrorism Law to Silence Political Opponents
Over the last years, Alkarama has observed with great concern that Iraqi authorities have used the Anti-Terrorism law for various reasons, putting under the scope of terrorism any act, including the peaceful criticism of the Government.
In the cases cited below, all 19 citizens were sentenced to death under the Anti-Terrorism Law. These cases serve as an example to demonstrate how the Anti-Terrorism Law has been utilised to neutralise opponents of the Government and critics of its policies, or, in this case, as a reprisal for their past filiation with the former government.  
Questions:
24.  What is the State party doing to prevent the Anti-Terrorism Law from being used against government critics and opponents?

25.  How is the State party resolving cases of wrongful condemnations on political grounds?
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