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June 2022
Submission to the Committee on Enforced Disappearances: UKRAINE

Every Casualty Counts is an independent non-governmental organisation with Special Consultative Status with ECOSOC. We submit this information to the Committee to assist with its preparation of the List of Issues for Ukraine, scheduled to take place during the Committee’s 23rd Session, 12 – 23 September 2022.

Article 4 and Article 5: Definition and criminalisation of enforced disappearance resulting from mutilation and / or concealment of human remains
There have been repeated, credible reports of massacres of civilians and the abandonment, mutilation and mistreatment of human remains during the conflict in Ukraine. Evidence suggests that hasty mass burials and/or burning of bodies by Russian forces may have been intended to conceal both the identity and the location of the victims.[endnoteRef:1] Every Casualty Counts submits that this amounts to enforced disappearance, as it meets all three constitutive elements of Article 2:  [1:  Al Jazeera (2022), Burning Bodies: Ukraine accuses Russia of covering up atrocities. (Accessed: 16 April 2022)] 

· the arrest, detention, abduction or any other form of deprivation of liberty by agents of the State; 
· concealment of the fate or whereabouts of the disappeared person; and 
· placement of the victim outside the protection of law.
In the current context, ‘agents of the State’ refers to agents of the Russian state. According to Ukraine’s Report to the Committee (CED/C/UKR/1), the Criminal Code of Ukraine identifies ‘representatives of a foreign state’ as perpetrators of enforced disappearances.[endnoteRef:2] Specifically, the legislation notes that this definition refers to, inter alia, persons serving with the military of a foreign state, representatives of illegal armed groups operating with support from the Russian Federation, and ‘representatives of the occupation administration of the Russian Federation … which are functionally responsible for the management of the temporarily occupied territories of Ukraine’.[endnoteRef:3] [2:  United Nations, Committee on Enforced Disappearances, Report submitted by Ukraine under article 29 (1) of the Convention CED/C/UKR/1 (11 November 2021), para.12. (Accessed: 26 June 2022)]  [3:  Ibid., para.13.] 

International law recognises that there may be times when urgent burial is required of large numbers of people, and this may necessitate the use of mass graves. However, this should be avoided wherever possible, and each person buried in an individually identifiable grave. The UN Special Rapporteur on extrajudicial, summary or arbitrary executions has argued that mass graves violate the prohibition against enforced disappearances because they ‘conceal the individual identities of those whose remains they contain, violating the right of each victim to an identity in death, and the rights too of victims’ families, who are left not knowing the fate of their loved ones’[endnoteRef:4] and violate ‘[r]ights linked to enforced disappearances: the right to recognition as a person before the law, the right to liberty and security of the person, the right not to be subjected to torture and other cruel, inhuman or degrading treatment or punishment.’[endnoteRef:5] [4:  United Nations, General Assembly, Report of the Special Rapporteur of the Human Rights Council on extrajudicial, summary or arbitrary executions - Mass graves, highlighting the multitude of sites of mass killings
and unlawful deaths across history and the world, A/75/384 (12 October 2020), para.17. (Accessed: 28 March 2022)]  [5:  Ibid., para.48. (Accessed: 28 March 2022)] 

The apparent massacres of civilians by Russian military forces in Ukraine, followed by the mutilation and/or concealment of human remains, may be considered a ‘widespread and systematic practice of enforced disappearance’ under Article 5 of the Convention. This would constitute a crime against humanity, as defined in applicable international law.
The Committee may wish to ask the state party:
Has the deliberate concealment of the identity and/or location of human remains been included within the definition of enforced disappearance in national law, or are there plans to make such an amendment? 
Is the deliberate, widespread or systematic concealment of the identity or location of human remains included within the definition of enforced disappearance as a crime against humanity? What consequences are envisaged for this offence, and are these in line with applicable international law?

Article 3, Article 9 and Article 15: Jurisdiction, investigation and prosecution
The Ukrainian authorities must undertake comprehensive searches for the missing and deceased in all areas under their control, including those previously under the control of Russian forces. In particular, they must endeavour to locate and identify human remains which have allegedly been deliberately concealed and/or mutilated by Russian forces to prevent identification. It appears that mass grave sites in areas under Ukrainian control are being investigated by the Ukrainian Prosecutor General, assisted by a network of NGOs trained in forensics and criminal investigations.[endnoteRef:6] Ukrainian officials are believed to have asked investigators from the International Criminal Court to visit the mass grave sites in Bucha as part of their ongoing investigation into war crimes and crimes against humanity.[endnoteRef:7] [6:  Lowen, M. (2022), ‘Kyiv’s Battle for Justice over alleged war crimes’, BBC News, 14 April. (Accessed: 28 April 2022)]  [7:  Timsit, A and Hassan, J. (2022) The Washington Post, 3 April 2022. ‘Signs of Massacre in Bucha spark calls for war crimes probe’, Washington Post, 3 April. (Accessed: 28 April 2022) and International Criminal Court, 
Statement of ICC Prosecutor, Karim A.A. Khan QC, on the Situation in Ukraine, 28 February 2022. (Accessed: 28 April 2022)] 

Under international humanitarian law [REF], the Russian authorities are responsible for searching for missing persons in the areas Russia occupies or controls. This relates particularly to the south and east of Ukraine, where access by Ukrainian authorities is not currently possible. However, in the circumstances, it is unlikely that such investigations would be conducted in accordance with international standards. 
At the request of the Ukrainian authorities, a team of forensic experts from the International Commission on Missing have travelled to Ukraine to forensically identify remains and determine the cause of death.[endnoteRef:8] This is an example of good practice to preserve information about the identity and fate of victims and should be encouraged. Expert assistance with identification is particularly valuable in cases where large numbers of victims have been killed in a short space of time, such as the apparent mass execution of civilians in Bucha[endnoteRef:9] and Borodyanka.[endnoteRef:10] In such contexts, local and national medicolegal services are likely to be overwhelmed and could struggle to identify all victims promptly and accurately.  [8:  Corder, M. (2022), ‘Experts set to travel to Ukraine to identify the war’s dead’, ABCNews, 8 April. (Accessed: 16 April 2022)]  [9:  ibid]  [10:  Bolton, T. (2022), ‘Kyiv fears a civilian massacre at Borodyanka worse than Bucha’, Euronews, 5 April. (Accessed : 16 April 2022)] 

The Committee may wish to ask the state party:
What plans are in place to continue to seek and accept assistance from the international community, including humanitarian agencies such as the International Committee of the Red Cross, in searching for, locating, exhuming, and identifying deceased persons in all areas of Ukraine? What efforts have been made to include areas occupied by, or under the de facto control of, the Russian authorities in these searches? What measures in place to attempt to trace and inform family members of the fate of their relatives without delay? Are measures in place to facilitate the return of identified human remains to relatives, if so requested?
What steps have been taken to establish its competence to exercise jurisdiction over the offence of enforced disappearance, including the deliberate mutilation and/or concealment of human remains, in all parts of its territory, including any areas occupied or under the de facto control of the Russian authorities?

Article 24: Rights of victims
Recovering the bodies from the site of death is an essential precursor for identifying the deceased and upholding their relatives’ right to know the truth about their fate. However, in locations which remain under active missile attack, retrieval may not be possible without further endangering life. However, in locations where hostilities have ceased - temporarily or permanently – state authorities must arrange for retrieval as soon as possible. There are reports that the Ukrainian police are systematically searching for casualties in bombed sites in the areas around Kiev that Russia has abandoned.[endnoteRef:11] Media reports of bodies abandoned on the side of roads and in destroyed buildings indicate that this obligation is not being fulfilled in areas under Russian control. This failure to retrieve bodies promptly following the cessation of hostilities significantly increases the risk of the deceased becoming permanently unidentifiable.  [11:  Sky News (2022), Ukraine War: Police collective dead bodies near Kyiv say they have picked up more than 130. (Accessed: 18 April 2022)] 

Since the conflict began large numbers of Ukrainians have fled abroad. This creates obstacles for tracing relatives of the deceased. States now housing Ukrainian nationals should coordinate with the International Committee of the Red Cross’ Central Tracing Agency to ensure effective mechanisms are in place for Ukrainian nationals to register their family details to facilitate reunification and identification of missing or deceased persons. Such mechanisms could make use of facial recognition technology, where this is compatible with states’ obligations to respect the right to privacy.  
The International Organisation for Migration and local civil society organisations should also be invited to collaborate in these efforts. This should include the new, locally-led initiatives emerging in Ukraine to support victim identification and notification efforts. For example, in Bucha, a local member of parliament is working with volunteers to create a digital system to identify people buried in mass graves and trace missing relatives.[endnoteRef:12]  [12:  Clahane, P. (2022), ‘Ukraine War: The Women Tracing Missing Relatives’, BBC News, 16 March. (Accessed: 28 March 2022) ] 

The Committee may wish to ask the state party:
What ongoing measures are in place to search for, locate, retrieve or exhume, and identify human remains as soon as circumstances permit? How are victims’ families of the fate of their relative(s)?
Have mechanisms been established to enable families to seek and provide information on missing or deceased relatives? What steps are the state party authorities taking to share information in a coordinated and effective manner with other parties, including humanitarian agencies and foreign states, to facilitate the identification and recovery of disappeared persons? How are these measures balanced with the state’s obligations to protect the right to privacy?
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