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1 The UK Government is grateful to the Human Rights Committee for the opportunity to respond to the Committee’s recommendations made in paragraphs 8 (accountability for conflict-related violations in Northern Ireland) and 9 (accountability for human rights violations committed by British forces abroad) of the Concluding Observations on the seventh periodic report of the United Kingdom of Great Britain and Northern Ireland. 

Paragraph 8 - accountability for conflict-related violations in Northern Ireland
2 The State party should:

(a)
Ensure, as a matter of particular urgency, that independent, impartial, prompt and effective investigations, including those proposed under the Stormont House Agreement, are conducted to ensure a full, transparent and credible account of the circumstances surrounding events in Northern Ireland with a view to identifying, prosecuting and punishing perpetrators of human rights violations, in particular the right to life, and providing appropriate remedies for victims;

3 The Stormont House Agreement, which was reached in December 2014, includes measures that will provide a new approach to help deal with the legacy of the past in Northern Ireland, in a way that is balanced, proportionate, transparent, fair and equitable.  The legacy element of the agreement proposes creating four new institutions:

4 The Historical Investigations Unit (HIU) – an independent body to take forward outstanding investigations into Troubles-related deaths, including those deaths previously identified as requiring re-examination. The body will take on investigations and functions that had previously been the responsibility of the Police Service of Northern Ireland’s (PSNI) Historical Enquiries Team (HET) and the legacy work of the Police Ombudsman for Northern Ireland (OPONI).

5 The Independent Commission on Information Retrieval (ICIR) – an independent body established by international agreement between the UK Government and Irish Government that will enable victims and survivors to seek and privately receive information about the Troubles-related deaths of their next-of-kin.  

6 An Oral History Archive (OHA) – a central place for people from all backgrounds to share experiences and narratives related to the Troubles and to draw together existing oral history projects. The OHA will be located within the Public Records Office of NI (PRONI) but will have operational independence from its parent department, the Department of Culture Arts and Leisure.

7 The Implementation and Reconciliation Group (IRG) – The IRG will promote reconciliation and anti-sectarianism and will review and assess the implementation of the other legacy institutions proposed in the Stormont House Agreement.

8 The UK Government considers that these institutions present the best way forward for Northern Ireland to deal with its past, and to ensure better outcomes for victims and survivors.

9 (b)
Ensure, given the passage of time, the establishment and full operation of the Historical Investigations Unit as soon as possible; guarantee its independence, by statute; secure adequate and sufficient funding to enable the effective investigation of all outstanding cases; and ensure its access to all documentation and material relevant to its investigations; 

10 The HIU, when established, will be an independent body. HIU Officers investigating criminal allegations will have the powers and privileges of a police constable. The HIU will also provide dedicated family support staff and the next of kin will be involved in the process from the beginning and will be provided with support. The HIU will consider all cases in respect of which HET and OPONI have not completed their work. As of 31 July 2016, there are in the region of 1700 HET and OPONI cases outstanding. Oversight will be provided by the Northern Ireland Policing Board and the HIU will be structurally and operationally independent from the police.  

11 The UK Government will make full disclosure to the HIU. To enable full disclosure, legislation in the UK Parliament is required, which will also prevent any damaging onward disclosure of information by the HIU. 

12 The proposed new legacy mechanisms, as set out in the Stormont House Agreement, were discussed further as part of the Fresh Start negotiations, which also covered other matters such as financial reform, welfare reform and tackling paramilitary activity. On 17th November 2015 the ‘Fresh Start’ Agreement was reached, following ten weeks of talks between the UK and Irish Governments and the Northern Ireland political parties. 

13 Unfortunately, although a great deal of progress was made during the negotiations on dealing with Northern Ireland’s past, it was not possible to achieve final agreement on those matters at that time.  

14 As a result of the lack of consensus among participants to the talks, legislation to establish the new mechanisms was therefore not taken forward in autumn 2015. The legislation, to be tabled in the UK Parliament, requires the explicit consent of the Northern Ireland Assembly via a Legislative Consent Motion (LCM). The legislation will therefore not be progressed by the UK Government until the necessary support of the NI Assembly can be secured.

15 Since the Fresh Start negotiations, the Government has continued to have discussions – with victims and their representatives, and with political parties – to try to find a way to make progress on these issues. It has been clear from those meetings that there remains a relatively widespread wish to find a solution and a way forward that will resolve the outstanding issues as soon as possible. The Government intends to continue these discussions with the parties in order to achieve the sufficient consensus needed for legislation on new institutions to deal with the legacy of Northern Ireland’s past and deliver on the commitments in the Stormont House Agreement.

16 The UK Government has indicated £150m of additional funding will be available for the Stormont House Agreement measures for addressing the past. 

17 (c)
Ensure that the Legacy Investigation Branch and the Coroner’s Court in Northern Ireland are adequately resourced and are well positioned to review outstanding legacy cases effectively;

18 The financial packages provided by the UK Government to support the cross-party Stormont House and Fresh Start Agreements are due to deliver around £2.5 billion on extra spending power to the Northern Ireland Executive, to help the Northern Ireland Executive to deliver across its priorities, one of those being measures to address the legacy of the past. 

19 The UK Government has indicated £150m of additional funding will be available for the Stormont House Agreement measures on the past. The Department of Justice has responsibility for resourcing the PSNI and OPONI’s Historical Unit. However, the HIU, when established, will take on the vast majority of the legacy cases that currently sit with the PSNI and the OPONI Historical Unit.

20 The UK Government is also committed to working with the Lord Chief Justice and to support the Northern Ireland Executive in reforming legacy inquests to better support the delivery of Article 2 compliant investigations.

21 (d)
Reconsider its position on the broad mandate of the executive to suppress the publication of inquiry reports under the Inquiries Act 2005;

22 Section 25 of the Inquiries Act 2005 places an obligation on the Minister (or Inquiry Chair) to arrange for the publication of an inquiry report, but enables a Minister or an Inquiry Chair to withhold material from publication in the Inquiry Report where it is required by a) any statutory provision, enforceable EU obligation or rule of law, or b) where it is considered necessary in the public interest. The Government considered the role of the executive in withholding material in an inquiry report is in its response in June 2014 to the House of Lords Select Committee on the Inquiries Act 2005. The Government considers that section 25 provides a clear framework for when information may be withheld and the executive must have the power to make decisions against this framework. The executive is best placed to assess whether it is in the public interest to withhold information and the risk and potential damage from publication of material.

23 (e)
Consider launching an official inquiry into the murder of Patrick Finucane.

24 Any request to establish a new inquiry or review has to be carefully considered on its own merits. However, as the UK Government stated clearly in its Northern Ireland manifesto for the 2015 General Election, it continues to believe that costly and open ended public inquiries are not the right way to deal with the legacy of the past.  

25 The UK Government believes that the de Silva review was the most effective way of establishing the truth in the case of Patrick Finucane. The Prime Minister apologised in person – on behalf of the Government and the whole country – for the collusion that took place, and which should never have happened.  

26 A judicial review of the decision not to hold a public inquiry was taken by the Finucane family.  The judgment handed down in June 2015 upheld this decision in the first instance. The judgment is now the subject of an appeal and it would not be appropriate to comment further.

27 The UK Government believes the new measures and institutions to be set up as a result of the Stormont House Agreement represent the best way forward for dealing with Northern Ireland’s past. 

Paragraph 9 - accountability for human rights violations committed by British forces abroad
28 The State party should:

a)
Ensure that the proceedings before the Intelligence and Security Committee of Parliament meet the requirements of the Covenant, including an adequate balance between security interests and the need for accountability for human rights violations, and consider initiating a full judicial investigation in all relevant detainee cases;

29 The Intelligence and Security Committee of Parliament (ISC) is conducting its Inquiry into the role of the UK Government and Security and Intelligence Agencies in relation to detainee treatment and rendition. 

30 Its remit is to provide independent and robust scrutiny and oversight of the UK security and intelligence community. 

31 The timetable for their Inquiry is a matter for the ISC.

32 (b) 
Address the excessive delays in the investigation of cases dealt with by the Iraq Historical Allegations Team and consider establishing more robust accountability measures to ensure prompt, independent, impartial and effective investigations;
33 The Iraq Historical Allegations Team (IHAT) is a dedicated investigative resource of the Royal Navy Police. It serves a dual function: it investigates credible allegations of offences under the Armed Forces Act (2006); this partly satisfies some of the UK’s obligations to investigate credible or arguable allegations of ECHR violations.

34 When it was established in 2010, the IHAT had fewer than 100 cases, and it was anticipated that all investigations would be completed within 2 years. Since then its caseload has grown exponentially: by the end of 2013 its caseload had nearly doubled to 192; a further 174 were added in early 2014; and nearly 1,200 further cases were added between June 2014 and October 2015.

35 The IHAT’s investigative strategy requires that allegations are reviewed upon receipt. If they disclose a criminal allegation, they are allocated a priority corresponding to their severity and added to its caseload.

36 The requirement to review and prioritise cases as they are received has diverted resources from investigations to triage, and accounts for the relatively slow rate at which investigations have been discontinued. Nevertheless, the IHAT expects to reduce its caseload to approximately 250 by the end of 2016.

37 Following the High Court’s decision in the Ali Zaki Mousa (No. 2) proceedings,
 where it was held to be sufficiently independent to satisfy this requirement of investigations under the European Convention on Human Rights (ECHR), its work has been subject to regular judicial oversight.

38 The High Court, having previously expressed some concerns about the slow progress that the UK Government was making towards discharging its investigative duties, in April 2016 agreed that the current process – whereby decisions as to whether further steps are required in order to satisfy fully the UK’s investigative obligations under ECHR are not taken until the criminal investigation (and any prosecution) is complete – is the most appropriate way of meeting the obligations under UK and international law to investigate credible allegations of criminality and of violations of Convention rights.
  These investigations are independent, impartial, and effective.

39 As the rights guaranteed under Article 6 and Article 7 of the ICCPR are broadly equivalent to those guaranteed under Article 2 and Article 3 of the ECHR, the IHAT’s investigations – supplemented by an Iraq Fatality Investigation in appropriate cases,
 and in conjunction with consideration of contributory factors by the UK Ministry of Defence’s Systemic Issues Working Group – also satisfy the UK’s investigative obligations under the Covenant.

40 Since 2014, the IHAT has published quarterly updates on its progress.
 The reports of the Iraq Fatality Investigations are published online,
 and the Systemic Issues Working Group publishes an annual account of its work.
 

41 The UK’s Attorney-General recently commissioned an independent review of the IHAT. This was conducted by Sir David Calvert-Smith, a retired High Court judge and former Director of Public Prosecutions. Sir David was directed to review the IHAT’s structure and processes, and to make recommendations regarding any measures that would improve the effectiveness or promptness of its investigations. Sir David has not identified any major structural or procedural failures. Nevertheless, he has made a small number of recommendations; these exclusively address minor issues where he feels processes could be made more efficient.

42 In particular, his recommendation that a much higher proportion of witness interviews than currently could be conducted via video-link is likely to yield significant time savings compared to interviewing complainants and witnesses in person.
43 (c) 
Ensure that the allegations in connection with Camp Nama are thoroughly, independently and impartially investigated.
44 To enable effective investigation of similar-fact cases, the IHAT is in the process of grouping these into what are termed “problem profiles”. One such problem profile relates to allegations against UK Armed Forces personnel outside the Multi-National Division (South-East) area of operations. This problem profile is at the pre-investigation stage, i.e. the IHAT has been collating information already in its possession, but has not yet embarked on any lines of enquiry.

45 The IHAT is aware of allegations that UK Armed Forces personnel transferred detainees into the custody of, or were present during interrogations by, US Forces at Camp Nama and other so-called “black sites”. However, it has not yet been able to identify Camp Nama with a particular location. This is because a number of the facilities operated by US Forces were known by various designations, and the IHAT’s investigation has not yet progressed to a point where these different names can be unambiguously resolved. If the IHAT assesses that the allegations are credible, and that there are viable and proportionate lines of enquiry available, these will be investigated in accordance with its investigative strategy.

46 The term “black site”, which appears to have been invented by the media, has never been precisely defined. The UK government understands it to denote a detention facility, the existence of which was kept deliberately secret – including from the International Committee of the Red Cross, which under the Geneva Conventions is entitled to have access to all captured persons – at which captured persons were kept incommunicado for a prolonged period. On that basis, the UK did not maintain any site which could have been called a black site. 

� [2016] EWHC 773 (Admin), at §§256-257.


� [2013] EWHC 1412 (Admin)


� [2016] EWHC 773 (Admin), at §§273-274.


� The High Court has held that its judicial oversight function may remove the requirement for an inquisitorial inquiry (termed an Iraq Fatality Investigation) in many cases alleging unlawful killing (ibid, at §273), and that an inquisitorial inquiry will not normally be required in cases alleging torture or cruel, inhuman or degrading treatment (ibid, at §240).


� https://www.gov.uk/government/publications/iraq-historic-allegations-team-quarterly-updates


� Two reports, covering three deaths, have been published to date: http://www.iraq-judicial-investigations.org/linkedfiles/reports/consolidatedreportintothedeathsofnadheemabdullahandhassansaid.pdf; and https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/510216/Report_into_the_death_of_Muhammad_Salim_ACCESSIBLE.pdf


� Two reports have been published to date. A third report will be published by the end of July 2016. https://www.gov.uk/government/publications/review-of-systemic-issues-arising-from-military-operations-overseas; and https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/450319/20150727-mod-annual-report-systemic-issues-july-2015.pdf





