Comments of the Kharkiv Human Rights Protection Group regarding the Sixth Periodic Report of the Government of Ukraine on Implementation of the UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
With regard to paragraph 1

For the first time torture was criminalized in Ukrainian legislation through the 2001 Criminal Code (CC). Since then the definition of torture has been changed several times.

In particular, amendments in 2005 provided for liability for torture of a special person who was identified as a law enforcement officer.

In 2008 the qualifying feature of the crime being committed by a law enforcement officer was excluded from the definition, while in 2009 the special person, namely a person acting in an official capacity, was also removed from the text of the article, thus removing the essence of torture as defined in Article 1 of the CAT from the definition. Instead of that such aggravating circumstances as the crime having been committed on the basis of racial, ethnic or religious intolerance were included in the text, which constitutes partial specification of the term “discrimination” introduced into Article 127 § 1 in 2008.
 

At present the definition of torture in Ukraine’s legislation in Article 127 of the Criminal Code reads as follows: the intentional infliction of severe physical pain or physical or mental suffering by beatings, torture and other acts of violence to coerce the victim or another person to commit acts contrary to their will, including obtaining from him or another person information or a confession, or to punish him or any other person for acts committed by him or by another person , or in the commission of which he or another person is suspected, as well as for the purpose of harassment or discrimination against him or other persons. The same action committed repeatedly or by a group of persons with prior arrangement or in the basis of racial, ethnic or religious intolerance are considered as aggravated circumstances and are referred to in par. 2 Article 127 of the CC.

The content of the article suggests that this definition contains several criteria:

1. The inflicting of physical pain, physical or mental suffering on another person. Domestic legislation understands physical suffering to be that which arises from adverse impact on a person’s body. If a person is psychologically healthy, physical suffering is inevitably accompanied by mental suffering that can manifest itself in resentment, shame, grief, depression, feelings of irreversible loss etc.

2. Intention to cause such suffering to another person, e.g. direct or indirect intent to cause suffering in order to achieve a specific purpose.

3. The method of causing suffering – beating, torment or other acts of violence.  Beating is when the victim is subjected to repeated blows. Torment refers to actions involving the prolonged or repeated infliction of physical pain (pinching, causing slight but numerous lesions with sharp or blunt objects, impact of thermal factors, etc.) Other acts of violence may be understood as referring to various forms of physical pressure on a person causing painful sensations: squeezing parts of the body, pulling hair with force, suspending a person’s body, subjecting a person to constant and loud noise, forcing them to eat inedible substances, etc. 

4. The aim of causing suffering is to coerce a person to commit acts contrary to their will, or to punish them or another person for actions which they or the other person committed, or which they or the other person are suspected of having committed, as well as to intimidate or discriminate against them or another person.
 The presence of racial, ethnic or religious motives is considered to be an aggravating factor. 
The crime components according to Article 127 do not include the requirement that the person committing the torture is a person in an official position of power with respect to the victim. Yet from a systematic analysis of the definition provided in the CAT one may conclude that its norms are aimed at situations where a person, for whatever reason becomes dependant on a state official or any other persons with power to perform official duties in respect of the victim.  

These official duties may be performed in the form of punishment of a person, his/her detention and arrest, putting a person in a position of subordination (e.g. dependence of a child on the staff and teachers of institutions). 
 Thus, the definition of torture in Ukrainian legislation differs significantly from that provided in Article 1 of the CAT, where the perpetrator of torture (including a person guilty of complicity) can only be a state official or other person acting in an official capacity. As a result, one of the principal defining features is omitted and official court statistics do not collect separate data on the number of crimes of torture committed by state officials. 

It should be noted that from 2008 the concept of torture began to be used in the CC  as a criterion for distinguishing beating and torment (Article 126 of the CC) from criminal offenses related to abuse of power and coercion to testify (Article 127 of the CC).

Ukraine’s legislators opted for an artificial dismembering of the concept of torture. The inclusion in the CC of norms that prohibit the abuse of power and coercion to testify through the use of various forms of violence have led to a situation where we are left with some kind of “pure” torture. Yet Article 127 stipulates that there must be a purpose for the torture, namely to force a person to commit some action against his/her will (including giving testimony or others). Article 127 of the CC employs a generic definition that in its scope covers almost all cases involving compulsion to commit actions contrary to the will of the victim. Therefore, the introduction of this provision to current legislation will create a situation of competing norms. 
Inclusion in the indicia of a crime (part 2 of article 127 of the Criminal Code of Ukraine) discrimination as a separate element of the definition of torture did not significantly affect the situation. Thus, according to the Unified Register for the period from 2009 to 2012, any one person was not subjected to criminal responsibility under this corpus delicti
.

Regarding the inclusion of discrimination as a separate element of the definition of torture the situation is ambiguous. On the one hand, discrimination is included among the aggravating circumstances of the crime (Article 127 § 2 of the CC). 

In their alternative reports, various NGOs have repeatedly pointed out this gap when commenting on previous periodic reports. However the Government has not taken measures to fix these shortcomings despite the Committee’s recommendations expressed with regard to the 5th periodic report.
The official statistics of the General Prosecutor's Office and the Unified State Register of court’s decisions confirms the opinion of the European Court of Human Rights in the case Kaverzin v. Ukraine concerning the absence of effective investigation of complaints on torture in Ukraine, and, correspondingly, the impunity of law enforcement officers, the causers of torture. Thus, in the first half of 2014 pre-trial investigation of three new criminal proceedings under Article 127 of the Criminal Code of Ukraine ("Torture") against law enforcement officers were conducted, which means that only information about those three criminal offenses was included into the URCI, while as in 2013, there were 44 of such complaints. Even more noticeable tendency to decrease the number of allegations of criminal under Article 373 "Coercion for giving testimonies" - 4 cases in the first half of 2014 against 100. There are no objective reasons to believe that such a sharp decrease in the number of reported cases of torture (in 7 times), and forcible obtaining a confession (12 times) corresponds to the real situation of affairs in Ukraine.
	Period
	Investigation of criminal proceedings: general

(new)
	Delivered to a court with an indicment
	Terminated

	
	Article 127 CC
	Article 365

CC
	Article 373

CC
	Article 127

CC
	Article 365

CC
	Article 373

CC
	Article 127

CC
	Article 365

CC
	Article 373

CC

	12 months of 2013

	57 (44)
	3223 (2909)
	106 (94)
	6
	52
	1
	44
	2831
	100

	6 months of 2014

	7 (3)
	1173 (900)
	9 (4)
	3
	19
	0
	3
	693
	9


Courts issued 2 guilty sentences under Article 127 of the Criminal Code in the 2012, 6 in 2013, one sentence in the first half of 2014. In this case, the courts usually imposed minimum sentence provided by sanction of Part 2 of Article 127 (in the case of committing the crime by preliminary arrangement by group of persons - from 5 to 10 years' of imprisonment), and in the case of sincere confession of defendants, under Article75 of the Criminal Code, the courts imposed conditional penalties, i.e., without imposing real imprisonment on convicts.

Only one sentence was issued under Article 373 of the Criminal Code of Ukraine for the period from 01.01.2012 to 30.06.2014. It can be stated that criminal cases under Article 373 of the Criminal Code are virtually absent in the judicial practice, coercion to testify in the majority of cases of torture in the initial period of pre-trial investigation is used in order to obtain confessions. This situation corresponds to a small minority of criminal cases (proceedings), sent to the court with an indictment. A similar situation is also with criminal cases (proceedings) under Article 374 of the Criminal Code "Violation of the right for defense", which are virtually absent. Statistics of convictions is summarized in the following table:
	Period
	Article 127 of the CC

“Tortures”
	Article 371 of the CC
“Insert unlawful detention, prior, home arrest, taking into custody” 
	Article 373 of the CC
"Coercion for giving testimonies"
	Article 374 of the CC “Violation of the right for defense” 

	12 months of 2012 
	6 
	1
	2
	0

	12 months of 2013 
	10
	5
	0
	3

	6 months of 2014 
	3
	5
	0
	0


It is obvious that in most cases, the Prosecutor bodies, which carry out the pre-trial investigation of criminal proceedings related to complaints of torture and ill-treatment by law enforcement officials, qualify their actions under the general rule of Article 365 of  the Criminal Code of Ukraine "Abuse authority or official powers by a law enforcement officer "and practically do not apply special provisions of the Criminal Code, in particular, Articles 127, 371, 374 of the Criminal Code, the first of which has a special purpose, including receipt of information or a confession from the victims or other persons, and the last two of which are specifically provided for cases of criminal proceedings. In this connection, it should also be noted that Article 365 of the Criminal Code permits the use of amnesty, while by virtue of Article 4 of the Law of Ukraine "On the application of the amnesty in Ukraine" persons convicted for torture, shall not be subjected to the amnesty, which allows former law enforcement officials to be exempt from punishment - for conviction under Part 1 of the Criminal Code of Ukraine Article 365 or from its serving on after serving particular term of punishment.
With regard to paragraph 2

With the adoption of the new Criminal Procedure Code (CCP) there has been significant progress in the legal regulation of the detention of persons arrested in the course of criminal proceedings. Thus, the grounds for the detention of a person suspected of committing a crime by an authorized officer without judicial authorization have been brought into line with Ukraine’s Constitution. Such detention is allowed where a crime is being committed, or attempted, or immediately after it has been committed if there is a witness or a number of obvious signs suggesting that a particular person committed the crime
. After such an arrest the authorized person should use technical means to report the arrest to a pre-trial investigation body and deliver the arrested person to the nearest organ of pre-trial investigation, where the person has to be registered immediately.  Where it has taken longer than was objectively required to deliver the person, the investigator shall conduct an inquiry, establish the reasons for the delay and decide whether those responsible shall be held to account.

 According to Article 209 of the CCP, the period of detention of a person shall be counted from the moment of his detention which is defined by legislation in accordance with ECHR case-law, that is, when he/she is forced or ordered to remain with an authorized officer or in premises stipulated by the authorized official. 

Article 212 of the CCP stipulates that there should be a person responsible for detainees in the pre-trial investigation premises. This person should immediately register the detainee; explain the grounds for detention as well as the detained person’s rights and obligations; ensure that detainees are properly treated and that their rights are respected; provide medical care without delay and ensure that medical personnel record any injuries or deterioration in the detainee’s state of health.  To this end, should the detainee so wish, a specific person entitled to practice medicine may be engaged to ensure that information is recorded about all activities carried out with the involvement of the detainee. 

However, neither the CCP nor the Interior Ministry instructions on the work of its territorial duty offices (which duplicate the latter provision of the CCP) provide information on the type of document in which the actions carried out with the involvement of the detainee should be recorded. 

As one of the positive aspects of practice the ongoing decrease in the number of arrests in the course of criminal proceedings should be noted. Their number has fallen by 30 %, or by 850 cases per month. The number of applications from investigators and prosecutors for detention orders has decreased by 45%, the number of searches – by 30%. At the same time, it should be noted that the list of objects where a search warrant is required has been extended through the introduction of the notion of “other possessions of individuals and legal entities”
. According to court statistics the number of motions of choosing a preventive measure in the form of detention in 2012 amounted to 28.5 thousand which is 37.6% less in 2011, and after entry into force of the Code of Criminal Procedure of 2012 the investigating judges have also considered 1.1 thousand of motions about the choosing a preventive measure in the form of detention
. In 2013, the investigating judges considered 20.9 thousand of motions about choosing a preventive measure in the form of detention, which is 29.4 thousand less than in 2012
 (together with the motions about taking into custody). In addition, in 6.4 thousand of cases preventive measures were adopted by the courts during the trial of the case. At the same time, the amount of approving the pleadings about detention in 2013 was 87%, as well as in 2012. In 2012-2013, a tendency is observed about increasing the amount of collateral used as a preventive measure: 507 in 2012, and 1.1 thousand in 2013 compared with 129 in 2011. However, the number of motions of investigators about application of pledge in comparison with the detention is 6.7% and the number of satisfied pleadings motions about pledge is 6.1%.
Despite legislative developments, no significant change has been observed in the work of law enforcement agencies since the entry into force of the new CCP.  Such violations of the law as unacknowledged detention, delay in registering detention and imprisonment under false pretexts continue.

       Use of de facto detention by officers of special operations units while the official record of arrest is made by the investigator is also widespread. False data on time and place of detention are accordingly indicated in the official documentation, with the delay in registration of detention thus still being concealed. Most importantly this makes it possible for detainees to be held for indefinitely long period under the control of special operations officers without receiving suspect status and therefore being deprived of the relevant procedural rights. 

According to information provided by advocates, in order to circumvent these requirements of the CCP a variety of tricks are used. For example, the logbook record states that a person “is visiting"  the police station of his own accord and then “leaves” the premises while in reality the person continues to be held in the station. In general, this method of registering a person effectively detained as being a “visitor” is widely used by police officers to claim that the person has "free" status and is not subject to police orders and may leave the police station at his or her own discretion at any time. 
To bypass the general prohibition of detention without a court order, the following "procedure" is used in some cases. At first, a person is actually detained and held in the police station where the information needed about a crime is obtained. After that, the investigator applies to the court for a detention order and, on receiving this, the notice of detention is drawn up with the time registered as that since the court order was issued, and with a fictitious place of detention given. 
There is no doubt that the new CCP by imposing a ban on court rulings based on testimony provided to the investigator or the prosecutor, i.e. the protocols from the relevant investigative  activities, and therefore making it useless to receive written evidence from the detainee, has made the task of proving the prosecution’s case in court significantly harder. 

At the same time, the prospect of getting information making it possible to gain proof of the crime, including material evidence, out of a person under physical or psychological duress while s/he is unlawfully under the control of officers from the moment of detention until the moment that the detention is officially registered, is sufficient motivation for pre-trial investigation bodies to resort to torture. In addition, a detainee can be intimidated through the use of physical or psychological force, and later during the meeting with a lawyer may choose to reject his or her services, or, out of fear of ill-treatment by police officers, may confess to the crime.  Moreover, despite the fact that the CCP expressly states that the explanation provided by the participants in criminal proceedings and other persons cannot be considered as evidence in criminal cases, such explanations selected by investigators continue to be attached to the case files. 
In fact, during the whole period that a person is in the police station before being transferred to the temporary detention facility, the detainee is under the control of criminal investigation officers who usually remain close by, act as escorts when taking a person to court for a decision on preventive measures, and thus always have the opportunity to put pressure on the detainee. One way or another, law-enforcement officers still have the motivation to apply illegal methods of investigation such as torture and ill-treatment of detainees. Of course the illegal practice of detaining and holding individuals in police stations without registering them does not only constitute pressure on them to obtain a confession or information needed, but also ill-treatment due to the lack of food and proper conditions for sleeping in the criminal investigation department. 
It should be noted that even after the adoption of the new CCP, the Interior Ministry has taken certain steps aimed at enabling them to fiddle registration of the moment of detention as well as acknowledgement that a person has been detained altogether.  general, with the recognition of the fact of the detention of a person . The relevant Interior Ministry Instructions on the work of police duty units at the end of 2011 replaced two registers separately registering detainees and people visiting or summoned to the police station with one log for both categories. This provided officers with almost unlimited discretion in determining the status of a person who is placed in the police station (not usually voluntarily, after being actually detained).  In this logbook, a name and surname of the person shall be written, the data of a police officer, at the invitation of whom or with whom a person has arrived to the district department or who has carried out detention of a person, the home address of a person who has come to a district department, as well as a column of complaints of detained or invited persons filled by themselves, with pointing the presence of complaints, or their absence.
Thus, the legal status of a person is determined not by the nature of the relations between him and the officer of pre-trial investigation body (actual detention or voluntary consent to come to the police station), but by what the entry in the logbook says. Accordingly, the count of detention is recognized not from the moment when a person was deprived of freedom, as it is provided in Article 209 of the Code of Criminal Procedure in accordance with the case law of the European Court of Human Rights, but from any arbitrary time at the discretion of the investigation body.
In a case, when a person is actually arrested, transported to the police station, registered in the logbook as delivered while the pre-trial investigation body has no obligation to inform a legal aid centre of this fact until the person acquires the official status of detainee. After this the person may be questioned as a witness under threat of criminal liability for refusal to testify or for giving false testimony and confess to a crime since exercising the right to refuse to testify against oneself in a situation of illegal detention is problematical.

 The conditions therefore remain for continuing corruption as an element contributing to unlawful detentions with police officers taking bribes in exchange for the promise to terminate a criminal investigation. This can occur both in cases where a person has actually committed a crime and where she/he has done nothing wrong but is threatened with falsification of evidence (if the bribe demanded is not paid).

The new CCP also makes it compulsory for the authorized person who carries out the detention to allow the detainee to immediately report his arrest and whereabouts to other people of his choice, or if there is reason to believe that such a message can impede the investigation to do it him- or herself.  Where a minor is detained, the parents or other legal representatives must be informed and in any case a centre providing free legal aid.  If these reports were not made by the person who detained the person, then they need to be carried out by the official responsible for holding the detainee. 

The list of rights granted by law to a suspect with the latter’s signature must be attached to the protocol registering detention. It does not, however, guarantee that the suspects have been informed of their rights.  According to a survey, despite the fact that 99% of criminal files contained the protocol indicating that a person had been informed of their rights, over 70% had not been informed of them, while 20% were just given the opportunity to quickly read across a sheet of paper with their rights with no explanation being provided. In addition, it is difficult for the suspect (usually - a person without legal education) to understand a substantial document made up of excerpts from legislation, while the protocol is not given to the suspect, but added to the case file. 

People detained on suspicion of committing a crime have the right to free secondary legal aid (Article 14(1(5)) of the Law on Free Legal Aid). To ensure this right the authorized officer should inform the appropriate legal aid centre by telephone, fax, e-mail or through a specialized comprehensive information and analytical system
.

Under Article 208(4) of the CCP the authorized officer who carries out the detention of a person shall immediately inform the detainee in a language s/he understands on the grounds for the detention and of what crime he is suspected. He must also explain the detainee’s right to legal counsel; to medical care; and to give explanations, testimony or not to say anything about the suspicions against him; to immediately notify the relatives or other persons of his detention and whereabouts in accordance with the provisions of Article 213 of the CCP; and to demand a check as to the grounds for the detention and other procedural rights provided for by the CCP.

At present there are no subordinate acts regulating the procedure law enforcement officers should follow in the course of arrest. Their adoption will undoubtedly improve the detention procedure and make it possible to prevent violations of the law. The regulations governing the detention of persons by authorized officials of the State Border Guard Service may serve as an example
. The adoption of this regulation in conjunction with the adoption of CCP has solved a lot of problems arising in the work of units of the State Border Guard Service with regard to detention of individuals. This problem therefore needs to be resolved at Interior Ministry level through the development of similar subordination legislation and the relevant guidelines and recommendations for enforcement officers
.

Another problem is the fact that according to the Interior Ministry instructions a person is considered "delivered" only when he is brought to the duty unit of a police station, and the rooms where s/he is held are called "rooms for detainees and persons delivered". This means that the status of detainee from the moment a person is actually detained does not apply to some of those who are held by force in police station cells. 
This duality in the classification of persons forcibly taken to the police station is due to two sets of separate regulations: the first – detention on suspicion of having committed a criminal offense; and the second - administrative detention, which is preceded by "delivery" to the police station without receiving the status of detainee. Moreover, when a person is brought to the premises of a police station but is not officially transferred to the officer on duty s/he is not considered detained. Such normative regulation of issues pertaining to short-time detention is obviously in conflict with the requirement of Article 5 of the European Convention on Human Rights and ECHR case law, for example, in the case of I.I. against Bulgaria. 

According to information provided by the Interior Ministry and the Prosecutor General's Office
, the number of requests for arrest warrants in order to bring a suspect or defendant to court is not listed in the statistics reporting forms. Thus in Table 7 of the Report on the work of pre-trial investigation provided the indicator "detained persons in the manner provided by Articles 207, 208 of the Code of Criminal Procedure  of Ukraine ", the value of which in 2013 amounted to 421, and for the first six months of 2014 - 157 persons. According to Interior Ministry statistics, during the first quarter of 2013 investigators detained 3801 people on suspicion of having committed a crime without court authorization on the basis of Articles 207 and 208 of the CCP. 

There are some surprising facts about these statistics. Firstly, this number includes not only detentions carried out by authorized officials but also those carried out by civilians. Secondly, it follows from that figures that the practice is continuing of recognizing the investigator as the person conducting the arrest, although it is clear that the presence of investigators at the scene of the crime or during its attempt is very unlikely and in fact all these detentions are carried out by members of special operation units. So, the "total" rate of detentions shown in the official statistics includes both those carried out by authorized officials and by civilians in accordance to Articles 208 and 207 respectively. On the official website the Ministry of Interior of Ukraine (mvs.gov.ua) since the date of entry into force of the Code of Criminal Procedure of 2012 statistics on the status and structure of crime rate in Ukraine has been ceased to be placed.

Even more puzzling the fact is that in the "Analysis of the implementation of justice by the courts of general jurisdiction in 2013” (according to the court statistics) on the official website of the Supreme Court of Ukraine, there is no information about the number of judgments issued by the investigating judges in accordance with Article 190 of the Code of Criminal Procedure of Ukraine about permission of detention of a person for prior. It can be argued that since the adoption of the new Criminal Procedure Code of Ukraine it has not been any reason to speak about the presence of an efficient mechanism for monitoring compliance with rules (change for the better situation is common practice violations by law enforcement officials violation of general rules, under Article 29 Part 2 of the Constitution no one shall be arrested or held in custody other than pursuant to a substantiated court’s decision and only on the grounds and in the manner prescribed by law.

With regard to paragraph 3

Adopted in of 2012 the Law of Ukraine "On Bar and advocacy activities" does not provide any additional professional rights in comparison with the previous law. Envisaged in the Law terms of issuing the answer to a request of a lawyer are not different from those provided to any person by the Law of Ukraine "On access to personal data "(generally five days or twenty working days in the case of a large volume of information). Stipulated by the Law "On the Bar and advocacy" guarantees of a lawyer’s activity, in particular, the obligation of the of the bodies of criminal prosecution to notify the regional Bar Association about the arrest or a lawyer or an intention to carry out a search of his/her home or in his/her office, and in the large part, are declarative. For example, in the case of the prosecution of the lawyer Dennis Bugay who previously provided legal assistance for businessman Sergey Kurchenko associated with family of Yanukovych, has been admitted as a series of violations of Code of Criminal Procedure, as well as guarantees of advocacy
. There have been cases of refuse the access of lawyers to the premises of the pre-trial investigation for providing legal assistance to detainees, particularly acute this problem appeared during the mass protests in Kiev and other cities in the late 2013 - early 2014 However, according to the data
 there was no one case of conviction under Article 397 of the Criminal Code, which provides   the liability for interfering with the activity of a defender or a representative of a person. Basis for bringing defense lawyers to disciplinary liability by the Law "On the Bar and advocacy activities" is commitment of a disciplinary offense related not only to the improper performance of their professional duties, but with the failure to perform by a lawyer decisions of the Bar Assosiation. This regulatory framework allows its use as an instrument of pressure on lawyers who have expressed criticism of the leaders of the Bar Assosiation, which poses a threat to breach fundamental principle of advocacy - independence. There are several proposals to amend the law, including project of the Ministry of Justice of Ukraine.
In accordance with the new CCP, an advocate must be involved in all cases involving  charges of committing serious crimes. If a defense lawyer is already involved in the criminal proceedings, a suspect or person accused has the right to reject the services of an advocate.  This rejection should occur only in the presence of the advocate after a meeting in private.  The rejection is recorded in the minutes of the procedural act. Such a rejection is not accepted if the participation of an advocate is mandatory. In such cases, if a suspect or person accused rejects the advocate, and does not ask for another one, an advocate is appointed in accordance with the law.  
The CCP stipulates that the advocate must possess a certificate authorizing him or her to practice law and be registered in the Unified Register of Advocates of Ukraine. If a person, due to the lack of funds or for other objective reasons, cannot hire a lawyer - an investigator, prosecutor, investigating judge or the court instructs the relevant authority empowered by law to provide free legal aid to appoint a lawyer to the person and ensure his/her presence in the criminal proceedings.

The Law on Free Legal Aid was adopted on 2 June 2011. This legal act circumscribes the content of the right to free legal aid, provides instructions on how to implement this law in criminal proceedings, and defines the grounds and procedures for the provision of free legal aid and the state's obligations regarding its provision.
The Coordinating Center for Free Legal Aid was created through Presidential Decree № 374/2012 from 1 June 2012, and a national target program for the formation of a system of legal aid in Ukraine for the period until 2018 was adopted.  Related resolutions aimed at regulating the various aspects of the legal aid system were also adopted by the Cabinet of Ministers. In particular, the following acts regulate this sphere at present: On Approval of the Procedure and Conditions of Contracts with Advocates providing Free Secondary Legal Aid on an Ongoing Basis, and Contracts with Advocates providing Free Secondary Legal Aid on a Temporary Basis; Issues Regarding the Remuneration of Advocates providing Secondary Legal Aid to Persons Detained according to Administrative or Criminal Procedural Order, as well as in Criminal Cases; On Amendments to the Procedure for Use of State Funds for the Provision of Legal Aid to Citizens in Criminal Cases; On approval of the Procedure for Informing Free Secondary Legal Aid Centers of Cases of Detention. The necessary orders of the Justice Ministry have also been issued.

On 2 July 2012 the first 27 secondary legal aid centers were formed via Justice Ministry Order № 968/5 in various parts of Ukraine – oblasts; the Crimea, as well as in Kyiv and Sevastopol. As of October 2012 all 27 centers had gone through the procedure for state registration as legal entities of public law and had been included in the State budget network distribution run by the State Treasury. The heads of the centers had also been appointed. 

In Kharkiv, Khmelnitsky and Kyiv oblasts secondary legal aid centers were created on the basis of the offices of the pilot Project of Civil Protection in the cities of Kharkiv, Khmelnitsky and White Church with the assistance of the International Renaissance Foundation. In 2012 more than 51 million UAH were allocated from the state budget on the establishment and functioning of the free legal aid system. This was around 25 times more than had been allocated in all previous years. However, this funding is not enough. According to the Concept of the State Target Program for Building the System of Free Legal Aid for 2013-2017, the approximate amount of funds required for the implementation of the program in 2013 is 139 million UAH
.

The Legal Aid Centers began functioning at the beginning of 2013. According to the law, these centers should ensure the involvement of an advocate in criminal prosecutions where the person cannot afford a lawyer or in cases when this is in the interest of justice. According to information provided by the Coordination Centre for the Provision of Legal Aid, since 1 January 2013 only certain categories of persons have been able to enjoy the right to free legal aid as provided by the law.  These are people against whom administrative detention, administrative arrest or remand in custody as a preventive measure have been applied and; persons who are detained on suspicion of committing such a crime when, in accordance with the provisions of the Criminal Procedure Code, the advocate is called in to provide defense by the investigator, the prosecutor, the investigating judge or the court or as part of separate legal proceedings.  The provision of free legal assistance to other categories is due to begin step by step from 1 January 2014. People alleging that they have been subjected to torture or other ill -treatment are not mentioned by the Law on Free Legal Aid as a separate category of beneficiaries. 

Immediately after the actual detention, in accordance with the Reform Order, the officer who carried out the detention must inform the appropriate Legal Aid Center. If the arresting officer fails to do so, this obligation is passed to the officer in charge at the detention facilities to which the detainee is delivered. The center in its turn shall ensure the arrival of an advocate at the place of detention as a rule within an hour from the moment of the communication.

However, the investigating authorities often neglect the obligation to immediately inform the nearest Legal Aid Center that a person has been detained. They do it when they so choose and mainly after the official registration of the detention.

In addition, there is a problem with providing lawyers for detainees in rural areas where the Legal Aid Centers are short of advocates. Therefore, in such cases, the written rejection of a lawyer is sometimes taken from detainees despite the fact that the law stipulates that this must be written in the presence of a lawyer.

Another way is used of bypassing the requirement to inform a lawyer from the Legal Aid Center of a detention.  This is when a detainee is supposedly planning to invite his/her own lawyer, but in fact no such lawyer exists and nobody comes to defend the detainee. It should also be noted that the amount paid to lawyers for arriving at the place of detention to provide legal assistance to detainees is so low that it prompts them to simply make a formal visit and leave as soon as possible.

One can conclude that the introduction of the legal aid centers has not yet become the factor leading to a change in the situation with the use of unlawful violence during pre-trial investigation.

It should also be noted that in 2012, adopted a new Law of Ukraine "On the Bar and advocacy activities" has not improved procedural position of lawyer, but only created more bureaucratic procedures regulating the possibility of lawyer to get into the case (the presence of priority of lawyers of the Legal Aid Centers over other lawyers that provide free legal assistance) and to obtain the status of a defense lawyer (adding to the demands of work experience and the availability of legal education of a candidate for a defense lawyer an obligation to undergo training at the defense lawyer’s offices designated by the Bar Association. Thus the person wishing to become a defense lawyer, should pay 20 times the minimum wage to the budget of the Bar Association for this training, which is a significant money. Alternatively, the law provides as a requirement for admission to the qualification examination only the presence of a person the work experience for 1 or more years as an assistant to a lawyer, but the time of this experience starts to be counted only after a decision on the registration of such an assistant of a lawyer by the Bar Association that also complicates the procedure for obtaining this status, and as a result, reduces the possibility of victims of torture, to get access to a lawyer with their own choice).
With regard to paragraph 4

In their report, the Government points to the Concept for Reform of the System of Criminal Justice in Ukraine approved by Presidential Order from 8 April 2008 (hereinafter - the Concept), according to which a number of reforms must be carried out aimed in particular at democratizing and humanizing the system of criminal justice, strengthening protection of human rights and freedoms in accordance with Ukraine’s international legal acts and obligations before the European countries and the international community.

The first item regarding areas of reform of criminal justice in Ukraine is reform of  criminal and administrative legislation.

In particular, in Paragraph 1 of Section 2 of the Concept it is pointed out that all criminal acts should be divided into crimes and criminal misdemeanors. Criminal misdemeanors should include individual acts that under the current Criminal Code are minor offenses and in accordance with the policy of humanization of criminal legislation will be considered by the legislators to be those that do not pose a significant danger to society, as well as acts punishable under the Code of Administrative Offences, which have court jurisdiction and are not inherently administrative (managerial).

Introduction of the concept of criminal misdemeanors should in the first instance provide for a number of procedural safeguards in criminal proceedings for persons who are currently facing liability under the Code of Administrative Offences, yet who could have sanctions applied under  current legislation similar to criminal penalties (arrest up to 15 days, confiscation of property, deprivation of the right to engage in certain activities, etc.).

The Code of Criminal Misdemeanors has not yet been adopted. What is more, as of the present day no draft Code has been tabled in parliament.
This circumstance indicates that the Government has not taken steps to implement the reforms of criminal and administrative-delictual legislation envisaged by the Concept.
The second important area identified in the Concept is reform of legislation on criminal procedure.

In their report, the Government cited a number of laws adopted during the last four years in order to implement the reforms envisaged by the Concept.

The Government pays particular attention to the adoption of the new Criminal Procedure Code [CC]], which should make significant positive changes in criminal proceedings and expand the rights of the participants in the criminal process.

We in turn would point out that the innovations of the 2012 CCP should in our opinion facilitate more effective investigation of the cases of torture and other forms of ill-treatment; nevertheless some of them are ignored by the officials conducting pre-trial investigation and judges.

Among such positive developments, in particular, is the changed procedure for initiating a criminal investigation. According to the 1960 CCP, prior to the initiation of criminal proceedings through the adoption of a special act (a resolution on instituting a criminal case) most investigative activities, such as interrogations, confrontations, searches, seizures, expertise, etc., were not available to a person carrying out a check into allegations of torture. Under the 2012 Criminal Procedure Code, all complaints and reports of crimes must be input into the Unified State Register of Pre-Trial Investigations after which an authorized person is obliged to begin an investigation. The adoption of this innovation should create new safeguards for the effective investigation of complaints of torture and other forms of ill-treatment.
However, in practice, the mechanism for automatic beginning of a criminal investigation may not always be effective. Statistics show that after the introduction of the new Code of Criminal Procedure the number of registered reports of crimes per month decreased by almost half (from 300,000 in 2012 to 140,000 in 2013). This drop can be explained by the reluctance of the law enforcement officials to put individual applications in the register of the crimes, and carry out further investigation.
Often law enforcement bodies try to reverse the provisions of Article 214 of the CCP by substituting them with Interior Ministry subordinate regulations. In particular, paragraph 3.5 of Part 2 of the "Instruction on procedure for keeping a unified register within Interior Ministry bodies and departments of reports and statements regarding criminal offenses and other events," adopted by Interior Ministry Order no. 2095/22407 from 17 December 2012, states:

“The reports and statements received by the police station duty unit which contains no information that might indicate a criminal offence after registration in the unified registry is reported by the duty officer to the head of the station or to the person carrying out his duties for consideration and adoption of a decision according to the Law on Citizens’ Appeals or the Code of Administrative Offences." 

This provision thus makes it possible for police officers should they not wish to investigate allegations of a crime to refuse to register the statement about the crime on the grounds that it purportedly contains no information suggesting a criminal offense.
One positive aspect of the 2012 CCP which, in our view, may reduce the number of cases of ill-treatment by police officers is seen in the provisions of paragraph 4, Article 95 according to which the court may only base its decision on testimony which it directly received at a court hearing or according to the procedure set out in Article 225 of the CCP. The court is not allowed to base its decision on testimony given to the investigator or the prosecutor during the pre-trial investigation or to refer to them. 
Until substituted by the 2012 CCP, the 1960 CCP was in force with this allowing the use of confessions obtained at the pre-trial investigation as evidence in the case. This led to a situation where the whole system of detective inquiry and criminal investigation in Ukraine was based on extracting confessions.  The old phrase from Vyshynsky, Soviet Prosecutor General under Stalin, that "a confession is the queen of evidence" is entrenched among police officers who are convinced that this is a routine part of their work and try though all means to obtain a confession to the crime. 

The adoption of this provision should have a positive impact on the eradication of the use of confessions obtained during pre-trial investigation, later in the proceedings in court.
We further draw attention to Article 55 of the new CCP, according to which the victims in criminal proceedings may include individuals who, as a result of a criminal offense, suffered moral, physical or property damage. The victim may also be a person who was not the applicant, but who, as the result of a criminal offense, suffered a loss and in this connection, after the start of criminal proceedings, filed for the initiation of proceedings as a victim. The rights and obligations of the victim arise from the moment that a complaint about a criminal offense having been committed against her/him was lodged, or the application for her/his admission as a victim to proceedings already initiated. These provisions should improve the situation, when victims for a long time were not recognized as victims in a criminal case.

  Article 221 of the new CCP provides for familiarization with the material of the pre-trial investigation before its conclusion. This provision together with the norms of Article 55 of the CCP mentioned above should fix the situation where it was impossible for parties to criminal proceedings to familiarize themselves with the materials of the case (or a pre-prosecutorial check) before the end of the pre-trial investigation. In practice this  provision of the CCP is not always fully implemented, as investigators often refuse to allow victims to see all the materials of the criminal case on the grounds that materials has been sent to experts; they are not filed;  as well as the traditional excuse concerning “secrecy of the investigation”. Thus, the victims are provided only with part of the case file to familiarize themselves with. .
The Concept also envisages reform of enforcement of judgments in criminal cases.
In their Report the Government has not provided any information regarding how the above mentioned reforms have affected the rights of detainees and conditions of detention.

In turn, we want to note some of the positive changes that have occurred in Ukraine’s penitentiary system since the entry into force of the 2012 CCP.
In particular, the number of remand prisoners has fallen. Thus, according to statistics posted on the website of the SPS of Ukraine, the number of people in the 26 existing SIZOs and 6 penal institutions with functions of SIZOs decreased during 2013 to 8708 people (from 30854 to 22146). 1863 people of them were at the stage of pre-trial investigation (2483 people a year ago, 4156 people two years ago), the judicial investigation (before issuing a sentence) - 8631 people (14,212 people a year ago, 16,871 people two years ago ). 
 
This reduction is caused, first of all, by the adoption of the new 2012 CCP which introduced a preventive measure alternative to detention, namely house arrest, as well as the increased size of the lower threshold of punishment, from which as a general rule (for a person with a criminal record) remand in custody may be chosen as preventive measure (from three years under the 1960 CCP to 5 years under the 2012 CCP). Also, compared to the 1960 CCP which made it possible to extend periods of detention up to 18 months, the 2012 CCP stipulates that the maximum period of detention during the pre-trial investigation is 12 months.

The new CCP has to some extent already expanded the rights of people convicted of an offense. In particular, Article 536 envisages the possibility of enforcement of a sentence being postponed due to the person’s serious illness; a woman being pregnant or having an underage child, as well as in other cases where the immediate enforcement of the sentence could have serious consequences for the convicted person or his family due to special circumstances (fire, natural disaster, illness or death of the only able-bodied member of the family, etc).

Despite the reduction in the number of people in State Penitentiary Service institutions, it should be noted that the conditions of these institutions today continue to be of great concern.

According to the annual reports prepared by non-governmental organizations in Ukraine, among the rights of convicts which are most commonly abused in Ukraine are the right to health care, the right not to be subjected to cruel and inhuman treatment, the right to adequate conditions of detention, the right to privacy and others.

The European Committee for the Prevention of Torture (hereinafter - CPT) in its reports, prepared on the results of its periodic visits to Ukraine, has paid attention to the existing problems in Ukrainian penitentiary institutions.

In particular, in its Report on the results of the visit to Ukraine from 9 to 21 September 2009 the CPT notes: 

«84. The CPT reiterates its long-standing recommendation that steps be taken to ensure that the health-care services of the establishments visited, as well as in the Ukrainian penitentiary system in general, perform a thorough and systematic screening of prisoners for injuries, both on admission and, when appropriate, during imprisonment. Screening should take place out of the hearing and – save if the doctor expressly requests otherwise in a particular case – out of the sight of non-medical staff. As already stressed in the past, the medical record drawn up after such a screening should contain: (i) a full account of statements made by the person concerned which are relevant to the medical examination (including his description of his state of health and any allegations of ill-treatment), (ii) a full account of objective medical findings based on a thorough examination, and (iii) the doctor’s conclusions in the light of (i) and (ii), indicating the degree of consistency between any allegations made and the objective medical findings. Further, the results of every examination, including the abovementioned statements and the doctor’s conclusions, should be made available without delay to the prisoner and his lawyer.
The CPT also recommends that prison doctors be reminded that it is their duty to report to the prison administration and to the competent prosecutor any cases of ill-treatment of which they are aware; the doctors (and the inmates concerned) should not be exposed to any form of reprisals from the prison administration if they fulfill that duty. Further, the Ukrainian authorities should give a clear message to prison doctors and prison directors that the doctors’ professional independence and medical ethics take precedence over their administrative subordination to the establishment’s management.

(…)

132. Despite the steps taken in recent years, the provision of adequate care to prisoners with TB continues to be a serious problem resulting in significant levels of morbidity and mortality. It is clear that further improvement is needed to ensure coherent assessment, treatment and preventive strategies. The CPT recommends that urgent steps be taken to ensure:

- the provision of sufficient quantities and types of anti-TB medication in all penitentiary establishments (including SIZOs);

- the possibility to transfer remand prisoners suffering from TB to specialist units within or outside the penitentiary system so as to offer adequate treatment;

- systematic treatment of prisoners in accordance with the DOTS method for tuberculosis control. (…)»


In its Report on the results of the visit to Ukraine from 29 November to 6 December 2011 the CPT also noted the inadequate conditions of detention in the pre-trial detention facilities in Kyiv and Kharkiv: 


«The CPT must recommend once again that steps be taken at the Kyiv and Kharkiv SIZOs and, where appropriate, in other penitentiary establishments in Ukraine to ensure that: 
- every prisoner is provided with his or her own bed (and clean bedding); 
- strenuous efforts are made to decrease the overcrowding and to distribute prisoners more evenly amongst the available accommodation, the objective being to offer a minimum of 4 m² of living space per prisoner; 
- prisoners have adequate access to natural light and adequate ventilation in their cells. (…)»

We consider that the above reports show the real problems that exist today in Ukraine’s penitentiary system and which need to be solved urgently.  It is therefore important to carry out reforms aimed at changing both the legal framework for the enforcement of criminal sentences, and the principles for the work of penitentiary institutions which should result in an improvement of the conditions of detention.

As a selected indicator of non-fulfillment by the state all requirements of the legal system’s reform, can serve an actual postponing the adoption of the new Law of Ukraine "On Prosecutor's Office", which was drafted with the international standards and inspected by the Venice Commission in 2013. However, the draft law №3541 was adopted only on October 14, 2014; it will enter into the force six months later. It should be noted that the adoption this Law was a requirement to Ukrainian authorities before signing the Association Agreement with the European Union. Under the new law, the prosecutor's office had been deprived of its broad mandate (primarily - about the overall supervision), the function of pre-trial investigation will be transferred to another special body - the State Bureau of Investigation, extended the prosecutor’s rights in the trial on behalf of the citizen or the state in the court, made significant changes in the procedure for the appointment and dismissal of the prosecutor, as well as was introduced the system of the  prosecutorial self-governing.

With regard to the Government's paragraph 68 that the new Code of Criminal Procedure eliminated the problem of conflict of interest if the prosecutor's office is an organ of investigation in cases of torture, something about the lack of validity of this statement is evidenced by the fact that the assessment of the situation concerning the lack of independence and effectiveness of the procure in Ukraine, given by the European Court of Human Rights in the "Kaverzin v. Ukraine," was made after the adoption of the new Code of Criminal Procedure.

On the ineffectiveness of public prosecution indirectly indicates a statistics on criminal cases under Art. 373 of the Criminal Code - coercion to testify (see par. 1 of the Shadow report). 

In our view, the state should make the necessary legislative and institutional measures aimed at creating an independent and competent body for investigating the abovementioned crimes, including the investigation of torture and other ill-treatment by law enforcement officials. The activities of such a body of investigation should be carried out in accordance with the provisions of the international instruments in the field of human rights, in particular the provisions of the Istanbul Protocol.

With regard to paragraph 5

In paragraph 5 of the List of Issues the Committee asks the Government to provide information about the measures taken by the State aimed at eradicating the practice of using administrative detention for the purpose of the criminal investigation. 

In paragraphs 55-56 of their Report the Government points to a number of actions aimed at reducing the practice.

It should be noted that other international human rights bodies have also drawn attention to the issue of illegal administrative detention in Ukraine.

In its reports on visits to Ukraine the CPT has repeatedly pointed out this problem. In particular, in its Report on the results of the visit to Ukraine from 9 to 21 September 2009 the CPT notes:

“The requirement that the fact of a person’s deprivation of liberty be properly recorded is one of the most fundamental legal safeguards against ill-treatment. In addition to facilitating control over the observance of the legal provisions concerning police custody, the accurate recording of all aspects of a person’s period of detention can protect Internal Affairs officers by countering false allegations made against them. The CPT calls the Ukrainian authorities to take steps to ensure that custody registers are properly maintained, accurately record the times of apprehension, placement in a cell, release or transfer, and reflect all other aspects of custody (precise location where a detained person is being held; visits by a lawyer, relative, doctor or consular officer; taking out for questioning, etc.)”
.

The European Court of Human Rights (hereinafter - ECHR) in its judgments issued in respect of Ukraine, has repeatedly stressed that the Ukrainian authorities should make efforts to cancel the widely used practice of administrative detention for the purposes of the criminal investigation.

From 2008 to 2011 the ECHR adopted a number of judgments on several cases where this problem was considered. These are namely the judgments in the cases of Doronin v. Ukraine, Oleksiy Mykhaylovych Zakharkin v. Ukraine, Nechiporuk and Yonkalo v. Ukraine, Savin v. Ukraine, Grigoryev v. Ukraine, Balitskiy v. Ukraine. 

In its judgment in the case Balitskiy v. Ukraine the ECHR implementing the Article 46 of the Convention, noted:
“ The practice of placing a person under administrative arrest to ensure his availability for questioning as a criminal suspect had been previously found by this Court to be arbitrary under Article 5 as the authorities failed to ensure the applicant’s procedural rights as a criminal suspect (Doronin v. Ukraine, no. 16505/02, § 56, 19 February 2009 and Oleksiy Mykhaylovych Zakharkin v. Ukraine, no. 1727/04, § 88, 24 June 2010). In the case Nechiporuk and Yonkalo v. Ukraine (no. 42310/04, § 264, 21 April 2011) the Court emphasized that by having formally placed the applicant in administrative detention but in fact treating him as a criminal suspect, the police deprived him of access to a lawyer, which would have been obligatory under the Ukrainian legislation had he been charged with the offence of murder committed by a group of persons and/or for profit, an offence in respect of which he was in fact being questioned..... Having regard to the structural nature of the problem disclosed in the present case, the Court stresses that specific reforms in Ukraine’s legislation and administrative practice should be urgently implemented in order to bring such legislation and practice into line with the Court’s conclusions in the present judgment to ensure their compliance with the requirements of Article 6. The Court leaves it to the State, under the supervision of the Committee of Ministers, to determine what would be the most appropriate way to address the problems”.


For today the state has taken some steps to implement the general recommendations of the ECHR set forth in the above judgment. In particular, the decision of the Constitutional Court of Ukraine no. 10-rp/2011 of 11 October 2011 declared unconstitutional the provisions of Article 263 of the Code of Administrative Infringements, which envisaged the possibility of detaining a person for up to 10 days based on the sanction of the prosecutor in cases where the offender had no identity documents. Under the current provisions of Article 263 of the Code of Administrative Offences, administrative detention of the offender without a court order cannot last more than 72 hours.


In addition, it is impossible to ignore innovations of the new CCP mentioned in paragraph 4 above, according to which a sentence can only be based on testimony directly received by the judge during the hearing. Thus, the use of administrative detention for the purposes of criminal proceedings may lose their original motives, as previously police officers used a fictitious administrative detention to extract confessions from suspects without a lawyer and without complying with the other safeguards of the criminal process. In this sense, the turnout person to confess to the crime has lost its former importance as a new Code of Criminal Procedure has no special order of registration for  it. In addition, in accordance with part 4 of Art. 95 Code of Criminal Procedure, the court may base its findings only by a testimony directly obtained during the trial, causing the prosecution need to obtain confirmation of the recognition of the accused in the commission of an offense even in the course of judicial proceedings.

However, it should be noted that there is still the problem of the conditions of detention of administrative detainees.


According to the Instructions on organizing the work of duty units of Interior Ministry bodies and departments aimed at protecting the interests of society and the state from illegal encroachments, approved by Interior Ministry Order no. 786/16802 of 20 August 2009, the task of a police duty unit is: "1.4.6. Placement (release) of delivered persons to the rooms for detained and delivered persons (hereinafter - RDD) of duty units, providing supervision of their behavior”. Thus, the given provision means that administrative detainees are delivered to the police duty unit
. Also, according to the Internal Regulations of Interior Ministry temporary detention facilities approved by Interior Ministry Order no. 137/16153 from 12 February 2009, administratively detained persons can be held in temporary detention facilities (hereinafter - ITT) if there is no special reception center for holding such people
.

Despite the fact that according to the abovementioned Instructions and the Rules the detainees held in the RDD and ITT for more than 3 hours must be provided with hot meals, according to norms established by law; in practice, this provision is not always observed. The reason for this is the lack of proper budgetary financing of such institutions, and negligent fulfillment of their official duties by police officers.

In addition, the conditions of detention in the RDD and ITT often do not meet the standards of national and international law and are inadequate as has been repeatedly noted by the CPT in its  periodic reports
.

Despite the declared by the State the principles of legality and validity of the arrest and subsequent detention  of the person in custody, in practice, there is another tendency. In connection with the peaceful protest, which began  November 21, 2013, the police began to detain protesters massively and  impose administrative penalties on them under illegal pretenses. For example, activists from Kiev, Poltava, Dnipropetrovsk, Kharkiv and other cities of Ukraine were detained in 2013-2014 for public order offenses. Courts taken decisions on bringing to administrative responsibility the protesters, despite the obvious violations of procedural law - failure to provide a lawyer, violation of the right to protection, violation of the right to protection from torture and other ill-treatment, etc. The police, the courts and the prosecutor's office before the actual escape of the former President of Ukraine in February 2014 acted as "a united front" to "pacify" all those who disagree with the current policy, using legal action as punitive, opening criminal proceedings on charges of terrorism, a gross violation of public order and etc.

In Kharkov, there have been cases the use of administrative detention of protesters after the registration of the fact of a criminal offense in the Unified Register of pre-trial investigation
.

A lot of declared mechanisms in practice turn out to be incompetent, for example, the presence of formal rooms of detainees and persons delivered to the unit on duty police departments, does not mean that a person with such status are contained in them. Moreover, during the visits of the representatives of the Ukrainian Parliament Commissioner for Human Rights in the framework of the national preventive mechanism revealed that the cells for detainees and delivered persons (DDC) of the territorial bodies of internal affairs in the last years are not used for the maintenance in them the detainees (delivered) persons. Often such persons are located after the arrest either in the offices of the personnel, or in a other unsuitable for proper maintenance of such persons premises.


Therefore, for today the state authorities should take efforts to improve the conditions of administrative detainees in RDD and ITT of Interior Ministry bodies..

With regard to paragraph 6

In their report, the Government points to legislative changes, the purpose of which was to ensure that vagrants are not subjected to unlawful detention for up to 30 days without a motivated court ruling.

In turn, we also want to note the positive changes made ​​after adoption of the decisions of the Constitutional Court of Ukraine mentioned in the Government’s Report.
With regard to paragraph 7

Ukraine acceded to the UN Convention on the Status of Refugees of 1951 only on 10 June 2002, and for a long time the necessary legal framework for the regulation of matters relating to the granting of refugee status, its loss or deprivation, as well as the rights and obligations of persons wishing to obtain this status remained undeveloped. Today, the principle regulations governing these issues are the Law on Refugees and Persons in need of subsidiary or temporary protection from 8 July 2011 (hereinafter -  the Refugee Act ), and the Interior Ministry Order № 649 from 7 September 2011 adopted on the basis of the Refugee Act. In general, these regulations can be seen as a positive step in developing a legal framework for the institution of asylum in Ukraine. They use the definitions and standards of the 1951 Convention and reflect further progressive development of international law in the field of refugees and asylum-seekers. This is reflected in particular by the introduction of two additional mechanisms of international protection for persons deprived of the possibility of enjoying the protection of their state, namely additional and temporary protection. Recommendations of the European Council Directives 2004/83/EC and 2005/85/ES are widely implemented in the Refugee Act and in general these two statutes comply with internationally accepted standards. They are not, however, sufficiently detailed, and some procedural aspects of submission and consideration of applications for refugee status remain unanswered, which may cause their arbitrary interpretation. In addition, the main problem is not the legal framework, which may be easily amended, but the application of these legal acts in the field, which is often dependent on economic or political factors.      

Thus, according to these statutes, the person seeking refugee status or subsidiary protection should file an application with the territorial authority of the State Migration Service (SMS) within 5 days of crossing Ukraine’s border n accordance with the law. According to the Law on Refugees missing these timescales cannot be seen as grounds for refusing to receive an application or rejecting it. This provision meets the requirements of the EU Directive. However, the law does not specify what the consequences are for applicants if they miss the 5-day period. This omission can serve as informal grounds for the person receiving the application to refuse to register the complaint or it may serve as a deterrent for a person who for reasons beyond their control has missed the 5 -day period, but still wishes to apply for refugee status or for additional protection.

Another factor that may negatively affect the process of objective examination of the applicant's personal file and make an informed decision is a short appeal term in case of a negative decision on his application. Both administrative and judicial appeal procedure prescribes only 5 days from receipt of the written notice of denial from territorial agency of the migration service. Given the fact that the official language in Ukraine is Ukrainian and applicants do not usually speak that language, they need time to find a translator, translate the received notification, find a lawyer to lay down his objections and positions and their translations into Ukrainian. Five working days to make all these steps seems insufficient.

It should be mentioned as well that SMS has not been separated from the Interior Ministry, which calls into question the independence of the body and leaves the possibility of pressure on it when making politically sensitive decisions.

One of the main issues is providing asylum seekers with legal aid. According to Art 8(2) of the Refugee Act, at the request of the applicant a lawyer may be invited to participate in the process of an application assessment on the stage of a preliminary review. The right to legal assistance is also guaranteed by Article 12(7). According to this norm,  the applicant has the right to bring a lawyer at his/her own expense, but given the financial difficulties faced by asylum seekers , they have limited recourse to legal assistance.

According to the SMS, provision of legal assistance to asylum seekers when considering their applications for refugee or a person in need of additional protection in case of request of the applicant to provide such assistance, is carried out at the request of Ukrainian territorial bodies through the SMS: public reception and counseling centers for free primary legal assistance operating within local state administrations, and with the involvement of non-governmental organizations. The latter include: the executive partners of UNHCR Regional Representation for Belarus, Moldova and Ukraine, lawyers from the International Renaissance Foundation’s legal information and assistance centers "Ukrainian Legal Aid Fund ." UNHCR's executive partners are: The program of Legal Assistance of  HIAS ( Kiev); Public Movement "Faith , Hope , Love" (Odessa );  Social Assistance Service (Kharkiv); Advisory Centre for Refugees NEEKA (Mukachevo), Foundation of the Naturalization and Human Rights (Simferopol) .

As for secondary legal assistance provided by Article 12(7) of the Refugees Act and Article 14(1(8)) of the Free Legal Aid Act, this is applicable only to cases of judicial review of a negative decision on the application of a person in need of refugee status or subsidiary protection . All issues related to providing free legal aid of including signing contracts with legal counsels have to be solved by the service centers for providing free secondary legal aid, which are to be formed by the Ministry of Justice in its main territorial bodies in the Autonomous Republic of Crimea, Kyiv and Sevastopol. However, according to the final and transitional provisions of the Free Legal Aid Act, these centers would not offer their services to asylum-seekers untill 1 January 2014.

With regard to the obligation of a state to provide asylum seekers with an interpreter free of charge, according to information from the SMS,  officers of SMS territorial bodies provide an asylum seeker with an interpreter in a language he/she is able to communicate in, in the cases and manner provided by the Refugee Act and the Rules of assessment of applications and documentation required to consider  the question of recognition as a refugee or a person in need of additional protection , termination and withdrawal of refugee status and subsidiary protection and the lifting of the recognition of a person as a refugee or a person who requires additional protection, approved by the Interior Ministry from 07.09.2011 № 649, registered in the Justice Ministry on 5 October 2011 with number 1146/19884. In particular, an interpreter shall present, if need be, when receiving the application of a person for recognition as a refugee or a person in need of additional protection, familiarizing the applicant with the order of making a decision on his application and during the interview with him . Since the staffing table for SMS territorial bodies do not include the position of an interpreter, their services are provided on a contractual basis. According to the decree of the Interior Ministry № 228 of 11.03.2013 on approval of the procedure of creation by the State Migration Service of a register of interpreters, registered in the Ministry of Justice on 22.05.2013, the SMS has set up a Register of interpreters. Furthermore, 99 000 UAH has been allocated in the state budget of 2013 to cover the services of SMS interpreters. Unfortunately, SMS has not provided KHPG with information as to whether the right to an interpreter is respected in the cases of rare or less common languages ​​for Ukraine, e.g. Pashto, Dari or Somali.

It is surprising that according to the Border Guard Service (BGS) of Ukraine, not one person has lodged an application to that body for recognition as a refugee or a person in need of additional protection while illegally crossing Ukraine’s border.                           

As for the mounting number of pending cases on asylum seekers in administrative courts, according to information provided by the State Judicial Administration on 1 January 2012 there were 235 such cases pending before the administrative courts. During 2012 a further 569 such cases were added to that figure, bringing the total number up to 804 for the year of 2012. Of these, proceedings were completed on 671 cases in the same year; 430 court orders were issued; 2 cases were transferred to other courts and 225 applications were not heard on the basis of Article 155 of the Code of Administrative Procedure (CAP). Out of the 430 cases in which the order was issued, 130 ended with satisfaction of the claim of a person in need of shelter. During the first half of 2013 new 274 cases were added to 137 cases left after 2012. Thus, a total number of 411 cases were accumulated. Out of this number, proceedings were completed in 338; court orders were issued in 256 instances and 61 decisions were positive for asylum seekers; 4 cases were referred to other courts, and 75 are left unheard. 

With regard to the implementation of this law in practice and the impact on it of economic or political realities, a vivid example that may illustrate this problem is the case of Malevanya and Sadyrkulov against Ukraine, currently pending before the European Court of Human Rights. In this case, Ms Malevanaya, was forced to leave Kazakhstan because of concerns that she would be  transferred to the Kyrgyz authorities, allegedly pursuing her for political reasons. On 29 March 2012 she and the second applicant landed at the airport Borispol (Kiev) and tried to submit to the Border Guard Service of Ukraine an application for granting her an asylum. However, despite the fact that Ms Malevanaya had contacted the UNHCR office in Ukraine and the SMS of Ukraine while in Kazakhstan and these organs were aware of her intention to seek asylum in Ukraine and promised assistance to her, she was detained in the transit area of ​​the airport by the BGS officer, who refused to receive her application. In addition, officers of the police and Security Service (SS) of Ukraine were also present. They tried to persuade her to leave Ukraine voluntarily and fly to a third country. Moreover, the staff members of the UNHCR in Ukraine, as well as employees of the SMS and the Ministry of Justice of Ukraine, who arrived at the airport and tried to reach Ms Malevanaya were not admitted to her. All their explanations that Ms Malevannaya has the right to submit an application for asylum in Ukraine and can be allowed to enter Ukraine went unheeded. By the evening of the same day, the staff of GPS, the Interior Ministry and the Security Service forced Ms Malevanaya to board a plane and sent her to Tbilisi despite the fact that the ECHR has applied Rule 39 of the Rules of Court to her situation. 
In 2014, in connection with the annexation of the Autonomous Republic of Crimea and the subsequent military operations the east of Ukraine, has become urgent question of the status of Ukrainian citizens living in this territories and forced to leave their residence for a short or long term. Human rights activists in the spring of 2014 prepared draft  law "On protection of rights and freedoms of internally displaced persons"
, but the draft law which was passed in the first reading did not allow for all the specifics of the legal status of this category of persons. However, at the end of the 3rd quarter of 2014 this draft law has not become law, which leads to the daily violation of the rights of 300,000 persons (according to official sources) to 900,000 persons (by a unofficial sources and a media). UN called on the Ukrainian authorities to provide guarantees for the rights of such persons as soon as possible
, because at the moment these persons can not get refugee status in the understanding of the migration legislation of Ukraine in connection with imperfect wording and requirements for the consideration of by the State of the question of the granting of such status.

With regard to paragraph 8

According to various sources “Migrant(s)” operation(s) were conducted in Ukraine between 2008 – 2010. According to information from the Interior Ministry the operation was carried out at national level. At the same time, a lot of news reached the Internet as regards the occasional conduction of such operations at the local level. Most of this information related to Transcarpatia. 

Summarizing the available data, one can outline the following aims of the operation:

· Prevention of infringements of legislation on the legal status of foreigners;

· Blocking the routes of possible movement of illegal migrants;

· Identification of the sites for the harboring of illegal immigrants;

· Identification of people helping illegal migrants to move and hide;

· Detection and suppression of crimes and other offences committed by foreigners and stateless persons;

· Strengthening control over the creation and operation of joint ventures and companies the activity of which is related to foreign tourism, as well as educational establishments which train foreigners etc.

According to the data from state bodies the operations was carried out with the use of appropriate methods. Thus, as the Interior Ministry of Ukraine, more than 128 thousand checks were carried out of places where foreigners might be staying during the operation.
 Also the law enforcement bodies carried out arrests, expulsion from Ukraine including by force, termination of the organizations which provide services to foreign citizens and had committed respective offences and others. 

At the same time, as it can be seen from the practice that the majority of arrests of asylum seekers is carried out with various infringements of established procedure such as:

· Not allowing them the right to inform relatives or a lawyer of their whereabouts;

· Deprivation of the right to be informed about the reasons and grounds for detention (this is particularly the case where a detainee doesn`t speak Ukrainian or Russian);

· Deprivation of the right to be informed about his rights;

· Deprivation of the right to review the materials of his case or protocols (it is also connected with the language problems which leads to another infringement, since the protocol is drafted in Ukrainian. So, by signing it the asylum seeker is usually unaware of what is stated there);

· Deprivation of the right to defend himself and his position;

· Deprivation of the right to use the services of a lawyer (police officers often require that the lawyers provide a notarized power of attorney which isn`t possible for various reasons including the lack of identification and identification code without which the notarial actions are impossible).

 Also, migrants, asylum seekers and refugees of “non-Slavic appearance” are often unjustifiably detained by police for verification of documents (so called ethnic profiling) without any explanation of the reasons of detention. At the same time, the police officers seize their passport documents or other IDs and extort money or “gifts” for the release or return of the documents. For instance, one asylum seeker from Uzbekistan was arrested near the railway station by patrol officers. The asylum seeker had a valid certificate regarding his application for refugee status and registration in the city of Chernihiv where he lived at that time with his family (he came to Kyiv on business). Despite this certificate the Patrol-Guard Service officers threatened him with detention and demanded money for his release. 

As the Interior Ministry officers themselves note the effectiveness of the Interior Ministry officers’ work is traditionally measured by the number of foreigners identified and subjective to administrative punishment.  In order to get indicators in the mentioned areas of work and create a positive impression with the management about their activity the police officers actually have to take unnecessarily harsh measures against foreigners who have in some way infringed the rules of stay in Ukraine.  The priorities of police activity regarding foreigners need to be changed, with consolidation of these changes in the acts of the Interior Ministry.

Special attention should be paid to the Order of the Interior Ministry № 236 « On Additional Measures to Improve the Safety of Rail Passengers» of April 8, 2010 which unjustifiably broadened the competences of the Ukrainian police officials, who were requested to ensure «permanent control over the foreigners using train transport, thorough checks of the foreign nationals’ documents, paying special attention to their registration cards, issued by the border control officials». Thus, this Order provided for broad possibilities for discrimination and ethnic intolerance by law enforcement bodies themselves.

The Interior Ministry reports the following results of the large-scale operation “Migrant” during the period from April 9 to April 15, 2008:

· 17 groups of illegal migrants of 106 people who had illegally crossed the border were arrested. For comparison, during the entire quarter of 2008 24 groups of illegal migrants were found, 178 people in total. This happened because the time of the operation was well chosen: with the natural warming the illegal migration flows revived, as evidenced by the detection of a large number of illegal migrants;

· Almost 1400 illegal migrants were detected (of whom 38 persons were minors);

· Expulsion orders were issued on 1187 foreign offenders, including 142 persons who were expelled by force;

· The term of stay in the country was shortened for 843 foreigners;

· There were 52 infringements detected in the activities of companies and organizations which provide services to foreign nationals for employment, admission to education, housing and so on. The activity of 6 such organizations which committed serious violations in the work with the foreigners was discontinued;

·  Nearly 1200 individuals who accepted foreigners in violation of the established procedure were detected and brought to administrative responsibility, 117 violations in the activity of legal entities which accept the foreigners and provide services to them, as well as nearly 4000 foreigners who violated the rules of stay in Ukraine;

· 11 materials were transferred according to the competence to the State Border Service and Security Service of Ukraine to solve the issue of initiating criminal proceedings for organizing illegal movement of persons across the state border. At this time, there were already initiated 7 criminal proceedings on these materials on the ground of crimes under Article 332 of the Criminal Code of Ukraine (illegal movement of persons across the state border of Ukraine);

· There were solved 43 crimes committed by foreign nationals.

In particular, there were detected 118 illegal migrants, 152 offenders of the legislation on legal status of foreigners and stateless persons, 414 were arrested for other offences with the participation of internal troops of the Interior Ministry of Ukraine.

Also from time to time the information on the results of the operation “Migrant(s)” appeared in the news in different regions of Ukraine during 2009 – 2010. In particular, there is information that according to the first results of the national operation “Migrant” 25 illegal migrants from India, Sri Lanka, Bangladesh and Pakistan were arrested in the territory of Transcarpatia.
 In May 2009 it was reported that 4 groups of illegal migrants of 45 persons were detained in Transcarpathia, 14 of them were expelled from Ukraine and 14 crimes were solved in the course of criminal investigation from the beginning of 2009.
 Also it was reported about the detention of 15 people from the CIS countries by the officers of the State Border Service together with the police officers within the joint operational and preventive operation “Migrant” in autumn 2009.

With regard to paragraph 9

The subject of concern is quite a lengthy detention of the persons who were granted with the refugee status. As the Regional Representative of the UNHCR in Belarus, Moldova and Ukraine Oldrich Andrysek noted in August 2012: “It`s hard to imagine 10 years after Ukraine acceded the 1951 UN Convention relating to the Status of Refugees the term of detention of the refugees in the country can exceed one year and that they continue to be held without access to a lawyer or UNHCR and undergo huge sufferings due to the threatening perspective to be deported to their homeland”.

At present there are 980 registered refugees in Ukraine (as of June 2010 there were 1,081 refugees living in the country). In 2011 – 2012 none of them received the permission to immigrate to Ukraine (statistical data from the report of the Interior Ministry, form 10 – IP).

Of the total number of illegal migrants detained in 2011 (13,298), nearly 93 % (12,341) are the citizens of the former Soviet republics (statistical data from the report of the Interior Ministry, form 10 – IP).
 In this regard, there arises one reasoned question regarding the necessity of detention of such migrants taking into account the current non-visa regime between the CIS countries.

Another serious problem is not as much the detention of refugees, i.e. the persons who were granted with this status, as eliminating the asylum seekers even from the possibility to get the refugee status combined with indefinite detention.

In January 2012, 81 persons who were detained in two centers of migrants’ detention, the majority of whom were the citizens of Somali, declared a hunger strike against their detention. They were detained and sentenced to 12 months “for the purposes of deportation” after the police action to control the “illegal migration” in late December 2011. At least one detainee was registered at the UNHCR as an asylum seeker, but many others were unable to apply for asylum because the offices of the regional migration services of Ukraine in many parts of Ukraine didn`t operate for the most part of 2011. The detainees stopped the hunger strike on February 17 – after the State Migration Service assured them that it reopened its regional offices in Volyn Oblast and Western Ukraine and that it would begin accepting applications for the refugee status and adequate protection. By November 2012, 53 detainees were released.

Also, it is worth mentioning that about 1500 persons apply for refugee status in Ukraine annually. Below are statistics giving the numbers and main countries of origin of asylum-seekers in 2008 – 2012.

· 2008: 2,237 persons (Afghanistan, Pakistan, Somalia, India, Bangladesh, Iraq).

· 2009: 1,363 persons (40% Afghanistan, Pakistan, Somalia, Russian Federation, Georgia, Uzbekistan).

· 2010: 1,500 persons (Afghanistan, Kyrgyzstan, Somalia, Uzbekistan, Palestine).

· 2011: 890 persons (36% Afghanistan, 20% Somalia, Kyrgyzstan, Syria, Palestine).

· 2012: 1, 573 or 1,860 persons together with children (30% Afghanistan, 17 % Somalia, 16% Syria, 7 % Kyrgyzstan).

Among them the number of people who were granted refugee status were:

· 2008: 121 persons (47% Afghanistan, Russian Federation, Iraq, Azerbaijan, Belarus).

· 2009: 126 persons (64% Afghanistan, few numbers from Belarus, Iran, Iraq, Russian Federation, Syria, Uzbekistan).

· 2010: 135 persons (74% Afghanistan, few numbers from Belarus, Iran, Iraq).

· 2011: 133 persons (75% Afghanistan, Palestine, Somalia and few others).

· 2012: 152 persons (63 - refugee status; 89 - complementary protection) (35% Afghanistan, Somalia, Syria, Iraq and a small number from Eritrea, Palestine, Azerbaijan and a few others).
 

Such statistics show that it is quite difficult to get refugee status in Ukraine. For instance, during the reporting period of 2007 – 2012 no one was granted refugee status in the Kharkiv Oblast.

The State Migration Service of Ukraine remains under the control of the Interior Ministry. In particular, according to paragraph 1 of the Regulation on the State Migration Service approved by the Decree of the President on April 6, 2011 № 405/2011 the State Migration Service is a central executive authority the activity of which is directed and coordinated by the Cabinet of Ministers through the Interior Ministry.
 

It should be pointed out that due to the control exercised by the Interior Ministry over the State Migration Service the latter has taken on all the negative attributes of police immigration departments, i.e. non-transparent set ups for making profit through facilitating the activities of Interior Ministry commercial organizations,  a high level of staff corruption, a formal and bureaucratic attitude towards resolving issues involving immigrants, and concentration on protecting departmental interests with this harming the rights and legal interests of citizens.

It should be also noted that the amendments to the Law “On the Legal Status of Foreigners and Stateless Persons” which were made twice during 2012 played a significant role in destabilizing the legal regulation of the refugee status in Ukraine. This had contributed to legal uncertainty, as well as deferred implementation of these amendments.

Also, the high profile case of Ingushetia national, Magomed Nalgiiev indicates the failure of Ukraine to comply with the non-refoulement principle regarding people who have been granted refugee status in connection with the situation in the country of their origin. He was recognized as a refugee in accordance with international standards, but was extradited from Ukraine on August 15, 2012. The spokespersons of the High Representative of the Union for Foreign Affairs and Security Policy for the European Union Catherine Ashton and European Commissioner for Enlargement and European Neighbourhood Policy Štefan Füle fully supported the conclusion of the UN Refugee Agency regarding the fact that this case constituted a violation of the obligations to follow the principle of non-refoulement.

With regard to paragraph 10

During the report period Ukraine continued to violate its obligations under international human rights law provided by the UN Convention relating to the Status of Refugees, satisfying the inquiries for extradition in those cases where refugees or asylum seekers were threatened with human rights violations in the countries of their origin, including torture.

It is however positive that the government is endeavoring to move forward on this issue and somehow improve the situation. On July 8, 2011 a new Law “On Refugees and Persons who Need Additional Protection” was adopted. It improved the status of refugees, simplified documentation for asylum seekers and introduced the concept of additional protection for those who do not fully meet the definition of the Refugee Convention. However, it didn`t meet international standards since it failed to offer additional protection on the grounds of international or internal armed conflict.

Having joined the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Ukraine committed itself under Article 3 of this Convention not to return any person to the country of residence, if he/she faces the risk of torture.

There is also an urgent need in Ukraine for additional legislative protection of the rights of those foreigners who, on the one hand, are not entitled to refugee status in our country, but on the other cannot be expelled to their country of origin under the provisions of the Convention against Torture. Resolution of this important issue is possible by issuing a separate legal act (such as the Ruling of the Cabinet of Ministers № 674 of June 26, 1996 “On the Measures of Provision of Assistance to Persons who were Forced to Leave their Permanent Place of Residence in the Autonomous Republic of Abhazia and have arrived in Ukraine”) and amendments to the Law on Refugees.

Of particular concern is the fact that in 2010 the law enforcement bodies, despite all warnings from the human rights community about the unlawfulness of such actions, continued blatant harassment of asylum seekers. Unfortunately there has long been a wary and downright negative attitude by the police towards immigrants. Due to a lack of legal awareness the police continue to see asylum seekers as people who have come to Ukraine for unclear purposes and fail to distinguish between illegal migrants and asylum seekers. If we bear in mind the near unlimited powers of Ukrainian law enforcement officers in deciding the fate of this or that foreigner, such a distorted view undoubtedly leads to infringements of asylum seekers’ rights.
 

On Sept. 20, 2012, the Ukrainian authorities returned Ruslan Suleimanov to Uzbekistan in violation of Ukraine’s commitments under the UN Convention against Torture and Convention Relating to the Status of Refugees. He remained detained at the end of the year in Tashkent, capital of Uzbekistan. Ruslan Suleimanov moved to Ukraine in November 2010 out of fear of an unfair trial, torture and other ill-treatment in Uzbekistan after the construction company where he worked fell target to a business rival. He was detained in Ukraine on February 25, 2011, and in May 2011 the General Prosecutor`s Office confirmed his extradition to Uzbekistan to appear in court on charges of economic crimes. Although his application for asylum in Ukraine was rejected, he was recognized as a refugee by UNHCR and it actively asked for his relocation. 

Also, on October 19, 2011 Leonid Razvozzhaev – Russian national and assistant of the opposition deputy Ilya Ponomariev- was kidnapped by Russian law enforcement officers in Kyiv outside the office of  the Hebrew Immigrant Aid Society where he had gone to get legal assistance and advice in order to apply for asylum in Ukraine. On October 22, 2011 Razvozzhaev  alleged that he had been tortured and subjected to other ill-treatment upon his return to Russia in order to make him slander himself and other opposition activists in planning riots. On October 25, a spokesman of the Interior Ministry confirmed that Razvozzhaev had been kidnapped “by law enforcement officers or law enforcement officers of another state”. He said that this was not an issue of criminal proceedings, but “an issue regarding cooperation between law enforcement bodies, about which I know nothing”.

10 – a)

The fact that according to the UNHCR over more than 20 years that the institute of asylum in Ukraine has existed, refugee status has only been granted to 2,500 refugees, can testify about the attention of Ukrainian state to each particular case.

10 – b)

As indicated in the par.23 of the report of the Government it has not a single case of failure of Ukraine to extradite persons in connection with the existence of a threat of torture or other ill-treatment. In this regard, it should be emphasized that the General Prosecutor's Office a sufficient guarantee is a written promise to the requesting party on the nonuse of such measures to the requested person.

The procedure of court appeal against an extradition order (extradition) is regulated in Article 591 of the Criminal Procedure Code from 13.04.2012.

The extradition order may be appealed by the person in whose respect it has been made, his lawyer or legal representative to the investigating judge within whose jurisdiction the above person is held in custody. Where a non-custodial restraint has been chosen, an appeal against the extradition order may be filed to the investigating judge within whose jurisdiction the relevant central authority of Ukraine is located.

Where an appeal against the extradition order is filed by a person in custody, the authorized official of the place of detention shall forward the appeal without delay to the investigating judge and notify thereof the prosecutor’s office of the Autonomous Republic of Crimea, oblast, the cities of Kyiv or Sevastopol.

The investigating judge shall consider the appeal within five days of its receipt by the court. The hearing is held with the participation of the public prosecutor who has performed extradition examination, the person regarding whom the decision on extradition has been taken, his lawyer or legal representative, if the latter takes part in the proceedings.

When hearing the appeal, the investigating judge shall not examine the issue of guilt or review the lawfulness of the procedural decisions taken by the competent authorities of the foreign state in the case of the person whose extradition has been requested.

5. Based on the findings of such a hearing, the investigating judge shall rule to:

1) dismiss the appeal;

2) grant the appeal and revoke the extradition order.

The investigating judge’s ruling may be appealed by the public prosecutor, the person in whose respect the decision has been made, his lawyer or legal representative. The filing of an appeal against such a ruling of an investigating judge shall suspend its effect and enforcement.

An appellate court ruling may be appealed in cassation only by a public prosecutor on the grounds of wrong application of international treaties by the court where reversal of the decision on extradition obstructs further proceedings in respect of a person requested for extradition by a foreign state.

The most complete understanding of the effectiveness of legal mechanisms for reviewing an extradition order can be reached only by considering the relevant judicial statistics.

It is indicative that during the period from early 2007 until mid-July 2013 prosecutor’s offices filed more than 130 applications to first instance courts seeking the extradition of foreign nationals or application of detention warrants pending extradition. Among them, 94 % of the claims were allowed, and only 6 % were rejected. At the same time, during the same period foreigners filed around 60 complaints to first instance courts appealing against extradition orders or application of detention warrants pending extradition. Only 3% of those appeals were allowed. In 75 % of the cases the complaints were dismissed, and in 20 % the complaints were returned to the appellants or a refusal was made to initiate criminal proceedings. This information was obtained by monitoring the Unified State Register of Court Rulings.

It is therefore not difficult to understand that the judicial mechanism review by first instance courts of extradition orders is virtually ineffective making it effectively impossible to appeal against such decisions in the court.

 According to the statistics from courts of appeal during the period from early 2007 until mid-July 2013 the prosecutor`s office filed around 35 appeals against the refusal of first instance courts to issue a detention order on a foreign citizen pending extradition. Of these, about half (47%) were allowed and 53% dismissed. As regards appeals against detention of foreign nationals pending extradition, around 20 appeals were filing during the abovementioned period, of which around 20 % were allowed, and 80 % dismissed.

We can thus conclude that the judicial mechanism for appealing against extradition orders or detention pending extradition is more effective than applications to first instance courts, but the figures remain rather low. 

As for cassation appeals, according to the previous 1960 Criminal Procedure Code this kind of appeal wasn`t provided, court of appeal rulings were not subject to appeal.
 According to Part 7 of Article 591 of the 2012 Criminal Procedure Code a court of appeal ruling may be appealed in cassation only by the prosecutor on the grounds of improper application of the provisions of international treaties by the court, if the cancellation of the decision on extradition prevents further proceedings against the person whose extradition was requested by a foreign country.
 As of July 9, 2013 the prosecutor’s office had exercised this right 4 times. In 2 cases the cassation appeals were allowed, and in 2 cases they were dismissed.

Criminal Procedure Code of Ukraine in detail regulates procedures relating to extradition, thus, including set the maximum period a person's detention (arrest, extradition) in 12 months. However, in practice there are examples of violations of the rules of art. 197 Code of Criminal Procedure that the term of arrest for extradition shall be calculated from the moment of detention of a person.

10 – c)

Legal protection of the persons who are subject to extradition is underdeveloped and inadequate. The migrants detained in Ukraine don`t have consistent and guaranteed access to a judge or other authorized person, as well as they have no access to a lawyer to challenge their detention. Moreover, Ukraine doesn`t have any mechanism for individual assessment of the necessity of detention of every migrant or asylum seeker as required by international law.
 

10 – d)

The supervision over the conditions of an individual after his/her return to the country of origin in accordance with extradition procedure is carried out according to bilateral and multilateral agreements.

According to Article 69 of the Convention on Legal Aid and Legal Relations in Civil, Family and Criminal Cases from January 22, 1993 signed by the member states of the Commonwealth of Independent States, the Contracting Parties shall notify each other on the results of the proceedings in a criminal case against the person extradited to them. At their request, a copy of the final ruling shall be sent.

Also Ukraine has signed bilateral agreements, such as:

1) The agreement between Uzbekistan and Ukraine about transfer of  persons sentenced to terms of imprisonment, for further serving of their sentence from February 19, 1998;

2) The agreement between Kazakhstan and about transfer of  persons sentenced to terms of imprisonment, for further serving of their sentence from September 17, 1999;

3) The agreement between Armenia and Ukraine about transfer of persons sentenced to terms of imprisonment, for further serving of their sentence from March 1, 2001.

Information on the supervision over individual foreign nationals after their extradition is currently unavailable.

With regard to paragraph 11

Currently there are statistics available on the number of extradition requests received from foreign countries, as well as on the number of such requests which were allowed.

The Prosecutor General’s Office reports that from 2009 – 2013, 640 extradition requests were received, as well as 47 requests on temporary extradition. During this period 420 persons were extradited, 43 persons were temporarily extradited and 116 persons were transferred through the territory of Ukraine on transit.

As regards the minimum guarantees when deciding on extradition of foreign nationals, the Prosecutor General’s Office informed in response to an information request that when deciding on possible extradition the Prosecutor General’s Office always takes into account the risk of human rights violation, in particular the possibility that the person will face torture if extradited.
The Ministry of Justice has provided the following information regarding the number of extradition requests received, as well as on the results of such requests
	Year
	Number of Requests Received by the Justice Ministry 
	Number of the Requests allowed by the Justice Ministry 
	Number of Requests Dismissed by the Justice Ministry 

	2009
	148
	110
	13

	2010
	133
	87
	20

	2011
	122
	86
	26

	2012
	86
	53
	17

	2013 (first 6 months)
	38
	14
	2


There are the following minimum guarantees in the Ukrainian legislation which are to be met when making decisions regarding an extradition request:

1) The persons who committed a crime of political nature and have the right to asylum shall not be the subject of extradition. However, war crimes and crimes against peace and humanity shall not be regarded as political ones.

2) Extradition of an offender shall not be granted, if he/she has been already prosecuted for the same crime or if the competent authorities have already adopted a decision not to initiate criminal proceedings or stop the prosecution regarding the same act.

3) Also, if the crime for which the extradition is requested is punishable by death under the laws of one state and the laws of the other state do not provide for the death penalty as a punishment for the same crime, the extradition of the offender shall be denied, if the requesting state does not provide sufficient guarantees that the death sentence will not be executed.

As for the situation regarding the forced extradition of 11 Tamil asylum seekers from Sri Lanka, the official website of the UNHCR reports that this extradition took place on the 4th and 8th of March, 2008. They were registered at and were granted documentation from the UNHCR in Kyiv in December 2007, but they were arrested as they had arrived in Ukraine illegally.

According to the official version which the Security Service of Ukraine presented to the  UNHCR in Geneva the Sri Lankans were arrested for illegal staying on the territory of Ukraine in late January 2008.

Amnesty International in its turn has strongly condemned Ukraine’s actions and noted that in such a way it violated signed international treaties, as well as domestic law on refugee status which is considered by the way as the best in Europe. According to AI information one of the detainees said they feared deportation to Sri Lanka because they were Tamils.

On June 18, 2007 the European Union and Ukraine signed an agreement on simplification of the visa regime for Ukrainian nationals and the EU-Ukraine Readmission Agreement on illegal migrants who travelled through the territory of Ukraine and were detained in the EU. The provisions on the readmission of Ukrainian nationals came into force in January 2009. For third country citizens the agreement entered into force on January 1, 2010.

The agreement provides for the extensive procedure of returns, including accelerated procedure for persons detained near the border and the procedure of transit through Ukraine. The agreement sets out more or less in detail the acceptable evidence pursuant to which the person is to be readmitted.

Human rights protection mechanisms in the agreement are very weak and constitute only a general protective clause stating that nothing in this agreement authorizes the parties to breach the obligations assumed under legislation on human rights and refugees. The agreement contains almost no definite obligations (other than the obligations to protect information) of any party to the agreement to ensure the humane treatment of migrants, migrants' access to asylum application and to ensure their protection against refoulement.

The readmission agreement between Ukraine and the Russian Federation was signed on December 22, 2006 and ratified on September 23, 2008. There were many rounds of Ukraine-Russia negotiations on the draft of the Executive Protocol regarding the procedure of the implementation of the agreement.
 Finally, the agreement entered into force on August 8, 2013.

Due to the deterioration of relations between Ukraine and Russia in 2014 in connection with the annexation (occupation) of the Crimea and the armed conflict in the east of Ukraine conducting extradition procedures between Ukraine and the Russian Federation currently suspended.

With regard to paragraph 12

According to information from the Prosecutor General’s Office, there were no cases in 2009 – 2013 where the extradition of a person accused of committing torture and then brought to criminal liability in Ukraine was denied.

With regard to paragraph 13

In their Report the Government notes a number of training programs for personnel of the Prosecutor’s Office, law-enforcement bodies, and the penitentiary system.
We would like to draw attention to the fact that the Report of the Government does not include information concerning methodology for assessing the results of such training programs.
Moreover, the Government also does not indicate whether there were any training activities directed at ensuring adequate training of all medical personnel dealing with detainees, on matters relating to detection of signs of torture and ill-treatment in accordance with international standards, as outlined in the Istanbul Protocol.

According to information from the Prosecutor General’s Office (hereinafter - PGO), in 2011 special method guidelines were drawn up entitled "Specific features in the examination by prosecutor’s offices of statements and reports on crimes, criminal investigations on complaints of torture and other forms of ill-treatment when being detained, delivered to a police station or while in those premises”. 
The purpose of these guidelines is, first of all, to develop mechanisms for the examination of statements or reports of torture and other forms of ill-treatment by police officers. .
However, the response of the PGO does not provide information on the methods for checking the knowledge and practical application of the abovementioned methodological guidelines.

According to the Interior Ministry, their training programs for Interior Ministry officers, as well as professional development programs for current officers include disciplines devoted to studying the principles of human rights by Interior Ministry staff. 

In particular, special courses are included in the curriculum of higher educational institutions of the Interior Ministry such as "Safeguarding the individual’s constitutional rights and freedoms during the investigation", "European standards and morality in the criminal process", "Fundamentals of democracy. Human rights and their safeguarding in conditions of social change". 

In addition, during postgraduate studies for Interior Ministry personnel, the following topics are studied: "Protection of the rights of migrants and asylum seekers", "Safeguarding of human rights within Interior Ministry  bodies".

As for the assessment of the results of training programs the MIA noted that this is carried out in accordance with applicable laws and regulations on a credit-modular system that was introduced in accordance with the provisions of the Bologna Declaration.

The Interior Ministry also indicated that its higher educational institutions have implemented specially created complexes for cadets and trainees, which provide special classes on formation of communicative and organizational skills, self-regulation skills, etc.

According to information from the State Penitentiary Service (hereinafter -  SPtS), in all educational institutions of the SPtS and in the system of annual training at the workplace, international human rights instruments are studied, in particular, on observance of human rights and treatment of prisoners. First of all, the UN Convention against Torture and other cruel, inhuman or degrading treatment or punishment are studied.
 SPtS further provided information on special training courses, seminars and lectures for personnel the purpose of which is to develop a new outlook among prison staff on the implementation of state policy on social re-orientation in the process of serving sentences, taking into account the latest achievements of science and penitentiary practices, and in compliance with international standards and the principles of legality, humanism, democracy and justice of modern penitentiary doctrines. 
Training activities for the staff of the penitentiary system were conducted by the State Penitentiary Service in cooperation with foreign partners, for example with the Office of the Council of Europe in Ukraine within the framework of a joint program of the European Union and the Council of Europe in Ukraine "Strengthening the fight against ill-treatment and impunity". A  seminar for medical prison staff was held on effective documentation of ill-treatment
. 
Regarding the methodology of evaluation of educational programs SPtS of Ukraine notes that the legal framework in the field of activity of the SPtS does not stipulate development of a special methodology for assessing the effectiveness of training programs and their impact on the reduction of cases of torture and ill-treatment within penitentiary institutions and pre-trial detention centers. In the opinion of the SPtS, in compliance with international standards, the evaluation of the effectiveness of training programs is the prerogative of non-governmental organizations.

We would like to point out that, despite the above-mentioned educational programs and activities for officials of law-enforcement bodies directed at studying international standards in the sphere of protection from tortures, at present law enforcement officers continue to violate the  human right to protection against torture and other forms of ill-treatment. 
The reason for this situation, in our opinion, is the formal nature of these training events, the purpose of which is not to impart real knowledge to law enforcement bodies, but to create the appearance of effective work of the state system aimed at combating torture and other forms of ill-treatment.

A significant disadvantage of these training events is also the lack of an established methodology for assessing the knowledge obtained and ability to apply it in practice. At the present time there is no way of assessing how effective the training sessions are for the actual reduction in the number of cases of torture and unlawful coercion in law enforcement bodies.

Furthermore, in its report, the Government does not answer the question posed by the Committee in paragraph 13 b in respect of measures taken to ensure adequate training of medical staff who works with persons taken in custody, on matters relating to revealing signs of torture and ill-treatment in accordance with international standards, according to the Istanbul Protocol.

In our view, this issue remains quite urgent today, especially if we present an analysis of the national legislation governing the issue of providing medical assistance to convicts and persons taken into custody for their compliance with the Istanbul Protocol.
According to the Rules of interaction between health care institutions of the State Penitentiary Service of Ukraine with the civil health care institutions about providing medical assistance to convicts, approved by joint order of the Ministry of Justice of Ukraine and the Ministry of Health Care of Ukraine no 710/5/343 from 10.05. 2012:

“2.1. All people who arrive in the institution of execution of sentences (hereinafter – IES) of the State Penitentiary Service of Ukraine, shall pass the primary medical examination in order to identify people who have injuries and who constitute epidemic threat to the environment or require emergency care.

Results of initial medical examination of newcomers in the IES shall be recorded in the medical record (form no. 025 / o) (hereinafter - the medical record f.025) and sent to SISO together with the personal file of a convict.

In case of identification of injuries on the body of a convict a medical worker shall immediately notify an administration of the IES, three copies of a certificate shall be made, in which it shall be provided detailed description of the nature of the lesions, their size and location. Two copies of the certificate shall be attached to material of personal case file of a convictthings and medical record f.025, and the third copy shall be given to the convict.

During one day after revealing body injuries the administration of the IES shall inform the prosecutor in writing about the discovery of the convicts injuries and mention those injuries in the Journal of body injuries of  people who arrive at the IES (Annex to the Rules).

2.2. All people who leave the IES shall pass a medical examination with x-ray examination (except those whose x-ray was carried out less than 11 months ago). Upon completion of examination the conclusion about state of health of a person who leaves shall be made and recorded in the medical record f.025.

A medical worker who conducts an examination shall put the signature under the conclusion on the open certificate of personal file of a convict who leaves the IES".

The Journal of of body injuries of people who arrive at the IES, attached to the aforesaid Rules, shall contain the following information: “1) the date and time of revealing of bodily injuries; 2) name and birth date of the person who was found to have the injuries, the name of the institution from which the person arrived; 3) the circumstances of the incident, time and place of bodily injury; 4) name (name of office) of the person who, according to the victim, caused him/her bodily harm; 5) the date, time and data of a medical worker who conducted the examination of the victim; 6) the nature, size and location of the identified bodily injuries; 7) the date, time and name of an assistant of a chief of the IES who received the provided; information 8) the date and time of sending information to the prosecutor, name of an official who signed it; 8) the action taken and the date of the decision taken at the results of verification”.

Comparing the provisions of the Istanbul Protocol on the conduction of a medical examination of a person in order to identify signs of torture and ill-treatment, with the provisions of the above Rules, we can make a conclusion about the necessity to amend the last in order to bring it into conformity with the Istanbul Protocol.

In particular, in addition to information which is specified in the Journal of of body injuries in people who arrive at the IES, it would be well to specify information about all the relevant circumstances existing at the moment of conduction of the medical examination of a person (e.g. nature of any restraint devices during arrival or during the examination; the presence of the staff of the IS during the examination; the behavior of people who accompany the prisoner, threatening statements addressed to person who conducts the examination). In addition, provisions of paragraph 2.1. of the Rules, which regulate a medical examination of the newcomers to the IES shall be supplemented with the provisions which imply the need to photograph all bodily injuries that were found on the body of the person.

With regard to paragraph 14

Concerning the regulations of custody

At the present time the main legal documents defining the conditions of detention for convicted or remand prisoners are the Criminal Executive Code of Ukraine (hereinafter – CEC); the Law on Pre-trial Detention and the Internal regulations of penitentiary institutions.
In addition, on 20 March 2013 a Justice Ministry Order approved new Internal regulations for the detention facilities of the State Penitentiary Service which replace the previous Rules for holding people detained or convicted of a crime in pre-trial detention from Sept. 20, 2000 and Rules for the treatment of people detained or convicted of a crime in pre-trial detention from September 20, 2000, adopted by the State Department for the Execution of Sentences (hereinafter – the Department).
After analyzing the current legislation regulating relations in the area of execution of sentences, we found that since 2008, changes to the CEC had been made 10 times, with the last change made on April 8, 2014
.

These changes mainly involve minor structural changes in the body responsible for the execution of sentences. 

We would separately point out amendments to the CEC from 21 January 2010 according to which a number of positive amendments to the CEC were made.
 

In particular, a ban on discrimination of convicted prisoners on any grounds was imposed.  Also, by this Law the rights of convicted prisoners to healthcare were extended, in particular, through the insertion in Article 8 of the CEC of the rights of convicted prisoners to healthcare to the extent provided by Fundamental Legislation on Protection of Health.
In addition, an important change made by the abovementioned law, is the expansion of the group of persons people entitled to carry out visits to places of detention for monitoring without special permission. In particular, the chairperson, his or her deputies and members of the Commission under the President on issues of pardon were included in the list, together with the Justice Minister, representatives of the European Committee for the Prevention of Torture.  This innovation can create additional safeguards for protection against ill-treatment of people held in penitentiary institutions.

Other positive innovations designed to improve detention conditions include removing any limits on the number of telephone conversations convicted prisoners can have; removing restrictions on the number of parcels and packages they may receive; establishing living space standards of no less than 4 m2 per person; providing the criminal executive inspection and administration of penitentiary institutions with the authority to make submissions to allow a waiver on serving their sentence for people who have received first or second group disability status since the first passing of their sentence; for those who have reached retirement age, as well as for pregnant women; providing for convicted women prisoners with children in children’s houses within corrective facilities the right to a short-term exit of up to 10 days from the territory of the colony in order to place the children with a guardian or with relatives; securing the possibility of changing the regime to a less strict one for life prisoners.

Also of great importance for ensuring the rights of prisoners was Law no. 1829-17 from 21 January 2010, which amended the CEC.  According to this, correspondence sent by convicted or remand prisoners to the Ukrainian Parliamentary Commissioner for Human Rights, the European Court of Human Rights and other international organizations, the prosecutor and defense counsel in their criminal case is not subject to inspection and it is sent directly to the recipient. Similarly, correspondence of the abovementioned persons shall not be subjected to inspection and shall be passed to the prisoner without being opened
.

On September 5, 2013 the Law of Ukraine no. 435-18 “On Amendments to the Penal Code of Ukraine regarding the manner and conditions of execution of sentences” was adopted. An analysis of this law makes it possible to distinguish both positive and negative aspects.
Thus, this law has made insignificant improvements aimed at enlargement of rights of convicts, in particular, the amendments were made to Article 92 of the Penal Code under which the requirement of separate holding of convicts shall not apply to those who were sentenced to life imprisonment, after serving a sentence of twenty years in the cell type premises are transferred to ordinary premises with a minimum level of security. The rights of prisoners serving sentences in correctional facilities also were enlarged. In particular, under Article 143 of the Penal Code of Ukraine in the version of the Law of Ukraine no. 485-18, they are entitled to short-term meeting without limitations and a long-term meeting once a month. In the previous version of this Article these prisoners were only allowed to obtain one short meeting once a month, and one long-term meeting every three months. In addition, underage prisoners serving sentences in colonies by order of the chief of the colony are entitled to one short-term meeting outside correctional facilities once every three months.

However, in addition to positive changes, this Law restricted existing at the time of the adoption of the rights of prisoners. In particular, Article 59 of the Penal Code, in the version of Law of Ukraine no. 435-18 provides long meetings to people sentenced to confinement, only with close relatives (spouses, parents, children, adoptive parents, adopted children, siblings, grandparents grandchildren).
Prior to the adoption of the Law no. 435-18 this article did not contain comprehensive list of people with whom a person, sentenced to confinement, was entitled to have a long-term meeting. In addition, from Article 59 of the Penal Code was excluded the right of people, sentenced to confinement, for temporary staying outside the territory of the colony in their spare time. Article 95 of the Penal Code was supplemented by part 3, according to which during his detention in the division of quarantine, diagnosis and distribution meeting for convicts are not available, except meetings with a lawyer. Thus, there was restriction on the rights of prisoners to respect for their private and family life, as this rule denies them the opportunity to get even a short meeting with relatives. The amendments of Part 7 of Article 102 of the Penal Code provided that any money, valuables and other things which are found in convicts items in all cases shall be transferred into the budget of the state. According to the amendments of Part 4 of Article 107 there was greatly expanded the list of actions that are prohibited for convicted’ people.

In particular, according to these amendments in addition to the previously established prohibitions, it is also prohibited for the convicts: to stay without permission of the administration of a colony in dormitories and departments in which they do not reside, or production facilities in which they do not work; to curtain or change beds, organize them in public places and other business or industrial premises without permission of the administration of a colony; to prepare and eat food in unexpected place, to take food from the dining room without permission of the administration of the colony; to carry objects and items in the range and quantity beyond the limits set by the central executive body to the formation and implementation of public policy in the shere of execution of criminal sentences; to smoke in a disciplinary cell, ordinary cell, cell-type premises (single cells) and juvenile colonies, as well as in non-designated areas; to send and receive correspondence against the order established by the central executive body to the formation and implementation of public policy in the sphere of execution of criminal sentences; to make tattoos for themselves or cell mates; to keep animals; produce, store self-made electrical items and use them; to re-plan, change structural elements of buildings of the colony, to build different objects in production facilities (bath, laundry, showers, safes, booths, rooms and facilities for leisure, heating). 
Given that some of these prohibitions can be justified by safety requirements (e.g. prohibition of smoking in non-designated areas; making tattoos; producing and storing of  electrical items and using them), then for example, the prohibition to carry objects and things in range and quantity beyond the limits set by the central executive body to the formation and implementation of public policy in the execution of criminal sentences can not be explained by the requirements of security.


The amendments made to Article 111 of the Penal Code prescribed that short-time trips outside the territory of a correctional colony may be provided only for convicts who are held at correctional colonies with minimum level of security with light conditions of detention, divisions of rehabilitation of correctional colonies with minimum lever of security general conditions of detention, correctional colonies with medium lever of security and juvenile colonies. In contrast, the previous version of this article permitted short-time trips for convicts held in correctional colonies with minimum level of security, division of social rehabilitation in correctional colonieswith medium lever of security, juvenile colonies.


According to the amendments that were made ​​to Article 134 of the Penal Code convictsare placed in a disciplinary cell and a punishment cell are prohibited to obtain not only meetings, but the even phone call.


Thus, analyzing the aforementioned law, we can conclude that despite partial improvement of conditions of of serving the sentences, in the most part, it contains provisions that worsen the situation of prisoners.


On April 8, 2014 the Law of Ukraine no. 1186-VII «On Amendments to the Penal Code of Ukraine concerning adaptation of legal status of the convicted to European standards" was passed. 


The adoption of this law envisions a significant expansion of rights of convictsin comparison to existing before.


In particular, this law made ​​significant amendments to Article 8 of the Penal Code which provides the list of the fundamental rights of convicts. These amendments fixed the duty administration institution or body responsible for execution of sentences, provide convicts with information about their rights and obligations, and conditions of execution of a sentence; right of convicts to receive packages and gear in the established order; right for paid work with the duration of the working day to 8 hours; the right to exercise the freedom to practice any religion or express beliefs related to attitude to religion; right to proper material welfare under the procedure established by law. In Article 21 of the Penal Code it was assigned the duty of keeping convicts with tuberculosis another premises than other inmates, which is one of the guarantees of the rights of convicts to health care.

It is unable to leave aside the amendments made to Article 24 of the Penal Code which governs the procedure for visiting of penal institutions. Thus, the scope of people who have the right to attend the penitentiary without special authorization (accreditation) has been extended by the granting of such rights to members of community councils in the central executive body that implements the state policy in the field of execution of criminal sentences; media representatives and medical professionals who may be involved in such a visit.


Amendments to Article 51 of the Penal Code extended the rights of people sentenced to arrest, which were provided all rights, obligations and prohibitions that have convicts sentenced to f imprisonment. Before these amendments people sentenced to detention were not allowed to submit proposals, applications and complaints to state bodies, public organizations and officials; receive remittances; receive and send letters and telegrams without limits; have meetings with close relatives.


Amendments to Article 59 of the Penal Code also were made according to which people sentenced to restriction of liberty was granted the right to carry portable computers and their accessories, money, mobile phones and their accessories, valuables, use the money without restrictions; the right to use the mobile communication devices; the right to obtain short-term meetings without limitations as long-term meetings for three days once a month with any person; the right to receive legal assistance provided for people sentenced to imprisonment. Thus, by the Law of Ukraine no. 1186-VII to 08.04.2014 the  earlier provision of the Law of Ukraine no. 435-VII of 09.05.2013, which provided the obtaining by people sentenced to restriction of libertylong-term meetings only with close relatives.


In addition, in Article 63 of the Penal Code it was enforced the right of people sentenced to restriction of liberty convicted who are held in health care facilities to obtain legal aid and use mobile communication.


In Article 84 of the Penal Code the right of convicted military officers to use mobile communication was enforceable was enshrined.


Also, the Law of Ukraine no. 1186-VII of 08.04.2014 supposed to guarantee convicts' rights for respect for family life, due to the fact that Article 93 in the version of these Law establishes that convicts shall serve his/her entire term of sentence in the same correctional colony or juvenile colony, usually within the local government area in accordance with his/her residence before conviction or to the or place of residence of relatives of a convict.


An important step to ensure the convicts' rights for respect for family and private life, and contact with the outside world, as well as the right to file petitions and complaints against the administration of correctional institutions are enshrining in Articles 99, 100, 110, 142 the right to use mobile communications and the Internet. However, it should be noted that to date, the State Penitentiary Service of Ukraine has not solved the issue of ensuring the practical implementation of this provision.


It is also necessary to note the amendments that were made to Part 3 of Article 110 of the Penal Code according to which convicts are provided with the opportunity to communicate with a lawyer or other professional in the area of law in a room without a solid protective glass, with their consent, and also provides convicts that are treated in inpatient health care facilities with the right to receive legal assistance. Also there are positive innovations in Article 113 of the Penal Code under which a convict has the right to refer the correspondence defense counsel in criminal proceedings directly during a meeting with him.


Also, the Law of Ukraine no. 1186-VII of 04.08.2014 extended socio-economic rights of convicts. In particular, Article 118 of the Penal Code was amended, under which convicts are involved in paid work and have the right to work in the field and in occupations prescribed by the prison administration. In the previous version of of this article convicts had only work in the field and in occupations prescribed by the prison administration.


In addition, it was provided in Article 122 of the Penal Code that the work of convicts during the period of serving sentences of imprisonment is credited seniority for the purpose of labor pensions.


It should also be noted that the Law of Ukraine no. 1186-VII of 08.04.2014, prohibition on telephone conversations between convicts during their detention in prison and penal punishment cell, established by the Law of Ukraine no. 435-VII from 05.09.2013, was cancelled. 

As for the rights of convicts to medical care, the Law of Ukraine no. 1186-VII of 08.04.2014, also made some improvements in this area.

Thus, in accordance with paragraph 5 of Article 116 of in the new version convictsare entitled to seek advice and treatment in health care institutions that are licensed by the Ministry of Health of Ukraine to provide paid medical services and are not within the jurisdiction of the central executive government that implements the state policy in the enforcement of criminal sentences. In the need of inpatient treatment, a convict has a right to obtain eligible medical care and treatment, including medical services paid by personal funds or funds of family and friends, in these health institutions. The basis for the provision of such medical care is an agreement on the provision of health services concluded between health care institution and family, friends, or legal representative of a convict.

Before passing of the Law of Ukraine no. 1186-VII acted of 08.04.2014 the provision was in force which did not provide the rights of convicts to seek advice and treatment to health facilities that are not within the jurisdiction of the central executive body that implements the state policy execution of criminal sentences. Thus, convicts were unable to receive medical care in health care institutions, which are not under the jurisdiction of the State Penitentiary Service of Ukraine.


Regarding the new SIZO Internal Regulations from 2013, mentioned above, it should be noted that they have some positive innovations in comparison with the Rules of Detention for Remand and Convicted Prisoners in detention facilities of the Department from 2000, as well as the Rules for the Treatment of Remand and Convicted Prisoners in SIZO from September 20, 2000.


In particular, the new Regulations in paragraph 3.2 prohibit discrimination on all grounds for people held in custody.


Another positive innovation is the provision in 4.1 of the new Regulations of the right of people held in SIZO to apply for psychological care. This has implications, in parliament, for the detection of possible ill-treatment of such persons, as often the use of torture and other forms of ill-treatment do not leave any visible physical marks on the victim's body, but can have a significant impact on the person’s mental health. In this regard, an important point for the prevention of ill-treatment in SIZOs is the presence of a qualified psychologist, who can identify signs that a person is being subjected to unlawful methods.  The reduction of the maximum period of detention for juveniles in a punishment cell from 10 to 5 days can be welcome (although according to the provisions of international law disciplinary measures against juveniles are prohibited).  There is also a ban on using the punishment cell with respect to pregnant women and women who have their children with them. 

We also welcome the fact that the new Regulations establish the right of prosecutors to conduct checks in SIZO without prior warning.  The main drawback of the Regulations, however, is that there is no provision for this same right to be enjoyed by the European Committee for the Prevention of Torture, and by representatives of the Secretariat of the Ukrainian Parliamentary Commissioner for Human Rights.  The latter, according to the new Law on the Parliamentary Commissioner for Human Rights takes part in a national prevention mechanism to prevent torture in places of detention.

After the adoption of the new Regulations, some questions remain unresolved concerning the conditions of detention in SIZO. In particular, the rule that during their stay outside the cell in the premises and on the territory of SIZO prisoners must keep their hands behind their backs remains in force. This provision, in our opinion, is not justified when a prisoner is on the territory of SIZO during his or her daily walk as s/he is forced to stay permanently in one position, which can be regarded as cruel treatment. 
In addition, the new Regulations contain no reference to regulations concerning the sanitary and hygienic state of disciplinary cells and other facilities (sanitary norms and rules), and there is no detailed description of the rules for logistical support of prisoners in SIZOs. Such normative regulation is necessary due to the frequent violation of the rights of prisoners to adequate conditions of detention, in particular, unsanitary conditions in the cells, the lack of access to fresh air, insufficient lighting in the cells, temperature which is too low or too high, high level of humidity, etc. There must therefore be strict rules governing the technical support for the conditions of detention in disciplinary cells.

Also, grounds and procedure visits for people taken into custody, does not hold water. Conditions of visits are far from those that contribute to the maintenance of normal contact at least with family members. Such conditions of visits exclude the possibility of direct contact with them, and communication is done via the handset and through the glass (double glass 6 mm thick or organic glass). Detainees are allowed to see a defense lawyer in conditions which "exclude the possibility of listening or eavesdropping", while visits are held under conditions that allow the administration of the SISO to see a detainee or a convict and defense lawyer, but not to hear them. Unfortunately, these conditions are not still applied to visits of relatives and friends which are carried out ​​"in the presence of the “prison authorities."

Also, totally unacceptable from the point of view of humanity and respect for the rights and freedoms of prisoners and detainees is rule set out in paragraph 1 of Annex 14 to the IR of SISOs (equipment rooms for meeting), which provides the ability to install "decorative bars" in the partitions between visitors and detainees and convicts.
Due to this approach to the organization of visits, which is justified by the requirements of security, in the end it still favors negative consequences for the environment of visits with family members.

If in general there is no problem with the issue of confidentiality, there are some barriers for quick access for lawyer in terms of legislation, which must be eliminated by incorporating regulatory changes.


For example, § 2.3 of Chapter 7 of the IR of SISOs states that "visits prescribed in paragraphs 2.1 and 2.2 of this chapter, shall be provided without limitation in time free from conducting of investigation actions participation in trials, in hours, determined by the daily routine of the SISO". However the Typical daily routine for detainees and convicts who are held in SISO, states that prisoners have only half an hour of free time, which is also provided for such visits - from 14-00 to 14-30.


Thus in § 2.6 of Chapter 7 of the IR of SISOs states that "visits for detainees and convicts, who are held in health care facilities (it means that the detainee fell ill in SISO and was taken for treatment to the health care facility outside the institution. - Ed.), are provided by the written permission of the chief of the SISO or his deputy.”

Thus, having analyzed the new Regulation, we can conclude that, although they bring certain positive changes to SIZO detention, these Regulations have not overall fundamentally improved the situation for people in custody. 

As for the Internal Regulations of penitentiary institutions, according to data obtained from the official websites of the Verkhovna Rada of Ukraine and State Penitentiary Service, the last changes to this document were made on 17 March 2007
. Thus, since the consideration of the last periodic report of Ukraine this document has not been revised.

We consider that this circumstance indicates the lack of interest of the state bodies in bringing national legislation into compliance with international human rights standards.  
With regard to paragraph 15

 In their Report the Government refers to effective work of the system for collecting statistical data related to combating ethnic and racial violence and discrimination, as well as cases of domestic violence.
According to information from the official web-site of the Prosecutor General’s Office
 in 2011 the prosecutor’s office received 66 complaints of tortures and other forms of ill-treatment by police officers and the administration of the penitentiary establishments. 59 of them were passed to the courts with acts of indictment. In 7 cases the criminal proceeding were terminated. In 2012 the prosecutor’s offices conducted investigations into 439 alleged cases of torture and other forms of ill-treatment by police officers and the administration of penitentiary establishments, only 44 of them were delivered to court with indictment acts. In 265 cases the criminal proceeding were terminated. In the first six months of 2013 the prosecutor’s offices registered 32 complaints under  Article 127 of the Criminal Code (torture), in 17 cases reports of suspicion were handed over. In 3 cases indictment acts were prepared. In 2013, the investigative bodies of the General Prosecutor’s Office and the Ministry of Interior investigated 3732 cases under complaints on torture and other ill-treatment, including 3373 cases initiated in 2013. At the same time, the total number of cases initiated directly under Article 127 of the Criminal Code (torture) was 57. The other cases were initiated under Article 364 (abuse of power or position) - 217 cases; Article 365 (abuse of power or authority by a law enforcement officer) - 3223 cases; Article 367 (service negligence) - 42 cases; Article 373 (coercion to testify) - 106 cases; under other articles - 85 cases.

In the first 6 months of 2014 there were 1,308 cases of complaints of torture and other ill-treatment in the proceeding of the investigation bodies, including 991 case initiated in 2014. At the same time, the total number of cases initiated directly under Article 127 of the Criminal Code (torture) was 7. The other cases were initiated under Article 364 (abuse of power or position) - 58 cases; Article 365 (abuse of power or authority by a law enforcement officer) - 1173 cases; Article 367 (negligence) - 11 cases; Article 373 (coercion to testify) - 9 cases; under other articles - 50 cases.

Statistical information regarding the number of cases of torture and other ill-treatment, pending before the prosecutors in 2009-2010 is not available on the official website of the Prosecutor General’s Office.

From the above statistics, we can conclude that the state authorities of Ukraine, responsible for the investigation of cases of torture and ill-treatment are continuing to qualify such a crime under Article 127 of the Criminal Code which provides criminal liability for torture itself, only in exceptional cases, and prefer qualify such offenses under the articles of the Criminal Code, which envisage criminal liability for official crimes.

We also draw attention to the fact that in the National Report on the situation with ensuring human rights, which the Ukrainian delegation presented to members of the UN Human Rights Council in the second cycle of the Universal Periodic Review
, the Government indicated that the statistics for inspections of law enforcement bodies did not arouse optimism. In particular, during the first quarter of 2012 year, the Departments of Internal Security of the Interior Ministry received 975 complaints from people alleging violations of their constitutional rights and freedoms, including 211 allegations of torture and bodily harm. During inspections conducted into 86 complaints the information set out in them was confirmed. 99 police officers faced disciplinary proceedings and 32 criminal proceedings over violations by police officers of citizens’ constitutional rights and freedoms were initiated. 
NGOs’ statistical data indicate that the extent of the use of unlawful violence in law enforcement bodies is much higher. The network of Public Advice Centers of the Ukrainian Helsinki Human Rights Union (UHHRU) alone registered 202 complaints of various forms of ill-treatment in 2009; 172 complaints in 2010; 241 complaints in 2011; 178 complaints in 2012; and 139 complaints in the first 6 months of 2013.
 Among them, the Kharkiv Human Rights Group received 55 complaints of ill-treatment in 2009; 63 complaints in 2010; 88 complaints in 2011; 30 complaints for 2012, 133 complaints in 2013 and 118 complaints in the first six months of 2014.
In addition, a large number of victims of unlawful violence by law enforcement officers do not complain about their treatment for various reasons. According to the results of the monitoring carried out by the Kharkiv Institute for Social Research (KHISI) in 2010, approximately 604,000 people suffered from unlawful violence in 2009; 790,000 people in 2010; and 980,000 in 2011.

Note: This research was conducted by using an opinion poll in five regions of Ukraine (3000 people in Kyiv, Kharkiv, Lviv, Poltava region, as well as the Autonomous Republic of Crimea) by structured interview at the place of residence of the respondent. Interviews were also taken of 338 persons serving sentences in prison and people who had been the victims of unlawful violence in police bodies.
Despite these indicators, the State has still not taken any effective measures to collect statistical data on complaints of torture and other forms of ill-treatment.

In our opinion, this fact indicates shortcomings in the national law enforcement system for recording and investigating cases of tortures and other forms of ill-treatment. In particular, the absence of a system for recording the number of complaints of torture can demonstrate unwillingness by the state authorities to fight this phenomenon.
With regard to paragraph 16

The Government in its comments has pointed to the fact that Ukraine is actively cooperating with relevant international institutions, outside UN institutions. The European Committee for the Prevention of Torture (CPT) was particularly stressed. However, a separate institution to coordinate the government policy with regard to the prevention of torture has not been created yet.

With regard to the measures taken to ensure that the anti-terrorist unit is not applied inside the prisons, it should be noted that in 2005 a special unit was created for anti-terrorism purposes (the Department’s Order no. 167 from 10 October 2005 (registered by the Justice Ministry on 16 February 2006 as № 138/12012). The functions of the unit include, inter alia, conducting inspections and searches of convicted and remand prisoners;  of their belongings as well as the seizure of prohibited items and documents. However, in practice the main work of the anti-terrorist unit has become the use of mass beatings in the penal system in order to intimidate convicted and remand prisoners.

The mass beatings of prisoners by such a special unit was described in detail in the judgment of the European Court of Human Rights in the case Davydov and others v. Ukraine. In this case, the Court found violation of Article 3 of the Convention by Ukraine with regard to the mass beating of prisoners in the Izyaslav prison colony № 58 in 2001-2002 (more fully described in paragraph 33 of the report).

Despite the exclusion of the above-mentioned Order from the State Register of Normative Legal Acts the members of the anti-terrorist units are still continuing mass beatings of prisoners.

This is demonstrated by the incident in the Kopichinska Colony № 112, on 26 July 2012. People in black camouflage suits and bulletproof vests with masks on their faces entered the colony grounds. They were armed with cans of tear or nervous - paralytic gas, handcuffs and batons. A general search was announced in the colony. On the first day a search was carried out of the living quarters and all the prisoners were thrown out. They waited in fear for reprisals as the masked men broke, crushed and destroyed everything in their path.  Around 15 prisoners were separated from the others and taken to the head office where they were beaten, forced to strip naked and squat. On the second day, 27 July 2012, these actions continued in the heightened control area, in the cell-type rooms and disciplinary cells. All the cells were opened one by one and the prisoners were forced to run out and pass though so-called "corridors" formed by officers of the special unit standing on either side of the running prisoners. The officers on both sides of the "corridor" beat prisoners with batons as they ran through the "corridor". Then a strip search took place and, according to various sources, naked prisoners were forced to squat more than one hundred times, were pushing, humiliated, beaten and kicked.

 Neither the prosecutor's office in the Ternopil oblast, nor the Central Office of the State Penitentiary Service responded to requests from human rights organizations to comment on the situation in Colony № 112.  The SPtS Central Office stated that they had no information regarding any human rights violations in the Kopichinska colony. However, the official website of the territorial unit of the SPtS for the Ternopol oblast contained information that on 26-27 July special tactical exercises by a combined squad made up of a rapid response team of the penal institutions with the involvement of special operations units of the SPtS Department for the Zhytomir oblast had taken place at the Kopichinska colony № 112.  This stated that the training had been conducted in order to develop skills in the event of such an emergency as riots among the prisoners, as well as in organizing and carrying out searches in penitentiary institutions. During the special exercises members of the consolidated rapid response squad demonstrated techniques of unarmed combat with and without weapons. This, the report states, allowed them to consolidate the theoretical skills of the personnel. According to the results of the special tactical exercise the actions of personnel and consolidated unit were rated as "excellent"
.

Thus, despite the findings of the European Court on the inadmissibility of the use of military units for the intimidation and beating of prisoners and the cancellation of state registration of the Order legitimizing the creation of such special forces the practice of engaging armed persons in camouflage suits and masks in searches at penitentiary institutions and SIZO in order to train on the prisoners and/or intimidate them is still ongoing.

Regarding the investigation of torture and prosecution of those responsible, it should be noted that according to Ukrainian legislation, it is the public prosecutor’s offices which are authorized to investigate complaints of ill-treatment by law enforcement officers (described in detail in Paragraph 17 of this report).

Statistics on the initiation of criminal cases over allegations of ill-treatment indicate that such cases where criminal cases are initiated in such situations are rather rare.  Thus, according to the Prosecutor General’s Office 40 cases in respect of 78 law-enforcement officers were directed to the court in 2012: 38 in respect of 74 persons (up to 19 November 2012) and 2 more cases against 4 people (from 20 November to 31 December 2012). Given the fact that over the last 9 months of this year prosecutors have received 3600 complaints alleging ill-treatment this result looks meager.
 

This result highlights the inefficiency of the Prosecutor's Office as a body that is supposed to investigate complaints of ill-treatment. Among the small number of complaints that are still under investigation most have been initiated under articles 364 (Abuse of power or official authority) and 365 (Excess of power or authority) of the Criminal Code and not under Article 127 (Torture). This fact conceals the real extent of the problem of torture and objective statistics of criminal prosecution for torture. An example is the criminal case brought against two employees of the police department in the Khmelnitsky region. The police officers illegally detained an 18-year old student and took him to the local police station where they forced him to confess to a crime he did not commit. The police officers used physical and psychological violence against the student causing minor health injuries. Although this case demonstrates all the signs of torture within the meaning of the UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment the criminal proceedings against the police officers were instituted by the prosecutor’s office of Dunaeveczkij district of Khmelnitsky region under Article 365 § 2 (abuse of office accompanied by violence) and Article 371§ 1 (knowingly unlawful detention) of the Criminal Code.

This year one of Odessa's courts found five former police officers guilty of torture.  They received 5 year suspended sentences with a probation period of 3 years. The investigation revealed that in January 2010 the local police station officers had detained two local residents allegedly suspected of involvement in theft. In the course of the “interview” the police used truncheons to obtain testimony from the detainees. Not having received it, the officers began to apply an electric current flowing through the bodies of his victims and choked them by putting a plastic bag on their heads. As a result of these acts of torture the detainees were forced to confess to crime they had not commited.

 It should be noted that this is a rare case where the police officers were charged with torture under the relevant article of the Criminal Code. There is another trick the Ukrainian law enforcement agencies and the courts often resort to in order to reduce the figures in the statistics on criminal prosecution of police officers for committing torture. The police officers against whom the criminal proceedings are initiated are often dismissed from the police in the course of investigation and by the time the court ruling is handed down, they are already civilians. Accordingly, such cases of torture by public officials are not counted in Interior Ministry statistics and in the courts statistics as committed by public officials.

Regarding the dismissal of those police officers against whom criminal proceedings are initiated on charges of torture the situation may be illustrated by the case of Savin v. Ukraine (application number 34725/08, judgment from 16 February 2012). In this case the Court held that the applicant had been subjected to torture in breach of Article 3 of the Convention. The Government did not dispute the use of torture against the applicant in this case, since the national authorities had established that the applicant had been beaten by police officer K. in order to force the applicant to confess to the crime. The Court noted that the investigation into the applicant's allegations of torture had lasted more than ten years and that the investigators had refused six times to initiate criminal proceedings against the police officers with all of these decisions later overturned by a higher prosecutor's office as premature, illegal and adopted on the basis of perfunctory investigation.

Taking into account all these movements in the case and the disregard expressed by prosecutors for  instructions from superior prosecutors which seems to be normal practice in Ukraine, the Court found that the movements  reveal serious flaws in the investigation and represent structural problem in Ukraine. The Court also noted that the case against policeman K. was closed on 2 March 2010 as time-barred. As a result he avoided criminal liability or any sanctions at all. In addition during the ten years the investigation had lasted K. was suspended from duty only once - from January 2009 to March 2010. In general, the investigation in no way hindered his career in law enforcement institutions. As a result of the foregoing, the Court found the violation of the procedural aspect of Article 3 of the Convention in this case and noted that the State had failed to conduct an effective investigation into the applicant's complaint of torture by the police.

       The Government in its report did not specify the measures undertaken to ensure that detainees who lodge complaints in connection with the alleged torture acts are protected from reprisals. However, in KHPG’s practice there have been cases where people deprived of their liberty who complained of torture or other ill-treatment were subjected to repeated acts of torture as retaliation or in order to conceal the traces.

Thus, detainee N. on 18 January 2013 asked the European Court of Justice to apply interim measures in accordance with Rule 39 of the Rules of Court, namely  to indicate to Ukraine’s Government that he needed prompt medical tests and treatment in a specialized medical institution of the Ministry of Health. Such treatment could not be provided in the SIZO. On 30 January 2013 L. was beaten by two police officers in the temporary detention facility in Alchevsk. The police officers informed the applicant that they were from the regional police station and demanded that he write a letter addressed to a colonel of the Internal Service (he doesn’t remember the name) to the effect that he had received  proper treatment in the Starobelsk SIZO. One of the police officers punched the applicant, who suffered from a number of serious chronic diseases and was in a physically weak state, around 6-7 times with the edge of his palm in the abdomen  near the liver, while the second policeman made N. bend over and also hit him with the edge of his palm 4 times in the kidney area. The applicant experienced acute pain from the blows and difficulty with breathing. Under the pressure and as a result of physical abuse he was forced to write a statement to the effect that he had received  proper treatment in the Starobelsk SIZO and that he had no complaints against the SIZO staff and no mental or physical pressure had been applied to him.

It should be noted that in 2012 the European Court of Human Rights in the case of Kaverzin against Ukraine (application number 23893 /03, judgment of 15 May 2012)
 stated that ineffective investigation of complaints of torture by the law enforcement officers is a systemic problem in Ukraine. 

In particular, the Court noted that in about 40 of its decisions it had been established that the Ukrainian authorities were responsible for the ill-treatment of people in detention facilities and that no proper investigation had been conducted into allegations of such abuse. More than 100 other cases that address the same issue were before the European Court at the time of the consideration of the Kaverzin case. The violations mentioned above were found to be the result of shortcomings in the legal regulations and administrative practices of the national authorities regarding their obligations under Article 3 (the prohibition of torture) of the Convention. 

The European Court considers that Ukraine should urgently undertake specific legal reforms to ensure eradication of the practice of ill-treatment in detention facilities, ensure effective investigation in accordance with Article 3 of the Convention in each case when the issue of ill-treatment is raised and make sure that any shortcomings of such an inquiry should be effectively addressed at the national level.
In addition, we cannot ignore the significant violations of the right for protection from torture and ill-treatment during the mass protests against the illegal actions of the authorities, which began on November 21, 2013.
EVENTS OF “MAIDAN”
1. The use of force against peaceful demonstrators by the police.

Kyiv.

 
The events on the night of November 30 to December 1, 2013 at the Maidan Nezalezhnosti
The most striking case of the use of violence by law enforcers became the night crackdown by Berkut units on peaceful protest on Maidan Nezalezhnosti in Kyiv on the night of November 30 to December 1, 2013, participants of which expressed dissatisfaction with the refusal of the President of Ukraine Viktor Yanukovych to sign the association agreement with the EU at the summit in Vilnius.

   According to eyewitnesses, around 4:00 am a man in civilian clothes appeared on the square, probably a municipal official, who asked the protesters to disperse, so that the workers would be able to install a Christmas tree. After that, the protesters stood in a chain around the monument in the center of the square. In response, a riot militia attacked them suddenly without warning: they beat protesters with batons, pushed them away from the monument and dragged away. The entire operation lasted about 20 minutes.

   Igor, who, according to him, spent all night among the protesters on the square, said: “They mostly thrashed our hands and feet.” He added that militia also pummeled and booted the fallen and pursued those who fled from them. One militiaman hit Igor on the back with a stick when he tried to screen the girl, who stood nearby.

   63-year-old participant of the events Liubomyra said that a special squad soldier hit her on the right wrist with his baton when she tried to screen the youth. The doctor diagnosed fractured wrist.

   According to 49 -year-old man, a medical person told him that he had three ribs broken as a result of being hit by a militia baton in the chest. He said the security forces, having struck him, dragged him into a bus and took him to the district station. There he spent three hours, and only then he could seek medical aid.

As one of the Yevromaidan activists Zorian Shkiriak informed, “The brutal mopping-up on the Maidan took place at 4.10 hrs. More than 2000 armed shock troopers against several hundred peaceful demonstrators. They beat everyone indiscriminately. They used batons, booted people, threw noise grenades, and gassed everybody. The communication gap lasted over an hour. Dozens of detainees. Even after mopping-up they dispersed people if over three persons came together. “Another Yevromaydan activist Yevhen posted on his page in Facebook: “The Berkut and buses with militia are patrolling the night center. They are searching for escapers or survivals. They fix them and pack into paddy wagons. During the assault, they thrashed mercilessly. Girls, women. Everybody.” According to witnesses, 20 to 30 victims were hospitalized.

   On November 30, the official release of the Ministry of Internal Affairs stated that the city administration had asked the riot militia to intervene as the protesters obstructed the activities of public utility workers intending to prepare the square for the New Year holidays. According to the Ministry of Internal Affairs, when the militia units reached the square, the protesters began to behave aggressively: they began throwing trash, water bottles, burning sticks and other things at the shock troopers.

   On November 30, 2013 MIA Minister Vitaly Zaharchenko apologized for the use of excessive force by the militia and promised to launch an investigation. On December 3, Prime Minister Mykola Azarov apologized for the actions of the militia in the parliament.

     Events of December 1, 2013 in front of the Presidential Administration
   Around 16:00 on December 1, a series of clashes between militia and protesters near the presidential administration building on Bankova Street took place. Dozens of people were injured. The media reported that a group of activists drove up a bulldozer and tried to break through militia cordon and ranks of soldiers of internal troops holding a post in front of the building of the Administration; several militia officers were injured. Then a group of activists tried to break through the militia cordon with sections of metal fences. Some activists also pulled at militia shields and threw cobblestones at militiamen. At this very moment the Berkut units started mopping-up actions using tear gas and smoke grenades and began advancing against the protesters and beating people with batons. Witnesses told that militia beat many people, including those who behaved themselves peacefully and tried to hide in the adjacent streets.

   As a result of clashes many people were injured. In particular, there were reports on hundreds of injured militia officers and soldiers of internal troops. Also, two dozen people received chemical burns. In the Internet there appeared the video of brutal beating by Berkut troopers of detained rioters near the Presidential Administration on December 1. The video shows how the Berkut troopers boot and beat with batons people; these people offered no resistance, they just lay on granite.

   According to information made ​​public by the Ministry of Health, for the period from 30 November to 2 December in Kyiv 248 people turned for emergency medical aid, including 190 between 12:00 on December 1 to 6:00 on December 2. 139 people were hospitalized, including 76 law enforcement officers and 3 journalists
.

2. Inaction of law enforcement officials during the attacks on peaceful demonstrators and activists of "Euromaidan."
Kharkiv.

Prehistory.

First meetings of the activists of the Kharkiv Euromaidan on Svobody Square in Kharkiv started around midnight on November 21, 2013 after it became aware of the suspension of preparation for the signing of the Association with the EU.

In the afternoon on November 22 active citizens gathered again. About 15 hours more than 50 people stood on the Kharkov Euromaidan
On November 24 from 1000 to 2000 Kharkiv inhabitants of all ages gathered near the monument to Taras Shevchenko in Kharkiv who were against the suspension of the signing of the EU-Ukraine Association. At the rally, we could see people with flags of the European Union, Ukraine, France, Great Britain, Poland and other countries.

The first attacks on participants of Euromaidan in Kharkiv took place on December 2, 2013, when a group of unknown men wearing masks started throwing firecrackers at a meeting near the Kharkiv city council. Some of the attackers were detained by police and taken to the Dzerzhinskiy police department.

According to a witness, a member of the political block "Batkivshchina” Anatoly Malakhov: "Police left at all two minutes ago before it, they were not seen here. When people were arrested, some were taken back to the police, there were attempts to release them, but under pressure from the fact that there were witnesses, according to Chuguevskyy now they are in Dzerzhinsk police department".
On December 5 eight unknown men wearing the sports clothes, forcibly took away a generator rented by the organizing committee of the Kharkiv Euromaidan. It happened around 20:30 near the building where activists had brought equipment to complete a daily rally near the monument to Taras Shevchenko. The robbers loaded generator to a vehicle "Gazelle" with serial numbers spattered with mud, and drove off. The police was immediately called, but they arrived only after 45 minutes.

On December 21, 2013 the deputy of the regional council and the coordinator of the local headquarters of the national resistance Ivan Varchenko said about the attempt on his life by arranging an "accident." On the eve the deputy announced his intention to go to Evromaidan in Kiev with clothes, food and medicines regional on a local radio broadcast. According to Varchenko, before the trip, he found that the front wheel of the car lacked 5 bolts, which could lead to the loss of the wheel at high speed.
On January 25, 2014 at about 16:00 activists of the Kharkiv "Euromaidan" began to march with national flags of Ukraine from the monument to the Liberator Soldier on Lenin Avenue to the monument to Shevchenko. Throughout the campaign protesters were "accompanied by" a group of about 100 so-called "titushki." Already on the avenue Pravdy near the  Karazin Kharkiv National University, aggressive young men wearing sport clothes attacked the colony. They threw snowballs, ice chunks and firecrackers on the Euromaidan activists. They broke the head of a journalist, destroyed the camera of the representative of "1 + 1", as this media resource notes. Police quickly responded to the provocation and stopped the mass clashes. Several commandos were ready to shoot a pump shotguns. Later, the activists of Euromaidan with the escort of law enforcement officers went to the monument to Shevchenko. Periodically snowballs and firecrackers were thrown at them from "titushki." However, the police did not detain anyone.
January 26, 2014, during a regular meeting of the Kharkiv Euromaidan" near the monument to Taras Shevchenko, about 20 young men armed with bats and iron rods, attacked the protesters, started beating them and throwing firecrackers. The police officers, with the help of activists of Euromaidan detained only a few attackers, and the rest were pushed behind the ring of  the police, guarding the rally.
On February 19, near the Academy of the Ministry of nterior of Ukraine there was a picket of Kharkiv residents protesting against the direction of the cadets of the Academy in Kiev for the suppression of peaceful actions on Maidan Nezalezhnosti in Kiev. That evening the police special unit "Berkut", as well as groups of young men armed with prepared objects for subjecting bodily injuries attacked the participants of the picket. Many activists were injured, some of them were hospitalized, and more than 10 people were taken to the police detained administratively and were charged to 15 days of administrative arrest.

On February 23, 2014 members of the pro-Russian Kharkov sports organization "Oplot" in two cars drove into a crowd of people gathered at Svobody Square in support of the Maidan, and opened fire on them. 150 participants of Euromaidan barricaded themselves in the building of the Kharkiv Regional State Administration (hereinafter - RSA), because they feared for their lives. After that, “titushki" began attacking the administration building. According to witnesses, police officers, who at that time were present on the Svobody Square, took no action to stop the violence.

On March 1, 2014 on Svobody Square a few thousandths of a meeting of pro-Russian activists gathered supported by the city authorities. Participants of the meeting held flags of Russia, Ukraine and the Soviet Union. At the time of this event the group of participants with “St. George ribbons" on their clothes stormed the building of RSA, where about 150 participants of the Kharkiv Euromaidan were. Eyewitnesses claimed that after they managed to break into the courtyard of the Kharkiv Regional Administration, from there the sounds of explosions and broken glass began be heard. During the storming of the RSA police did not intervene in the actions of the protesters and did not try to prevent violence.

Participants of the assault of the RSA dragged out of the room some activists of Euromaidan, who barricaded in a building, and brought them to the scene, on which before this there were the speakers before the participants the rally in support of the city authorities and the "order in the country." Also, attackers installed the flag of the Russian Federation on the building of the Kharkiv Regional State Administration. 

According to information received from the press service of the Kharkiv city council with reference to the deputy mayor of Kharkiv Svetlana Gorbunova-Ruban, 97 people were injured in Kharkov during the assault of the RSA. About 76 victims were delivered to the Regional Clinical Hospital no. 21. All of them have injuries of different body parts. Two people were injured from a traumatic weapon.

On April 6, 2014 an attack on participants of Euromaidan by pro-Russian activists took place near the theater named after Taras Shevchenko. During a clash attackers used firecrackers and other explosive devices against Euromaidan activists. According to one of the participants of Euromaidan, Oleg Peregon, the police could not cope with the aggressors. Despite the fact that there was fewer attackers, they acted more organized. Another eyewitness, a journalist Vladimir Chistilin, wrote on his page on the social networks: "Kharkiv has felt the rushizm, beating and humiliation of people again. Lynching is going on in Kravtsova Street. People are putting on their knees and with the cries:" For the Berkut", " For Russia”.
On April 7, 2014, pro-Russian activists, armed with wooden sticks and stun grenades which on March 1, 2014 took over the building of the Kharkiv Regional State Administration, attacked Kharkov Euromaidan." During the attack, they beat pro-Ukrainian protesters with sticks and kicking, throwing explosive packages and firecrackers. According to activists Euromaidan police officers were inactive during the attack. 

On April 13, 2014 members of Euromaidan conducted “Veche” near the monument to Taras Shevchenko. When activists of Euromaidan diverged, several hundred young men armed with sticks and bats, from different sides attacked the protesters. Eyewitnesses claimed that the people who tried to escape in the subway, were caught and beaten. At least 3 people suffered. However, women with “St. George ribbons” were trying to finish off the beaten shouting "it's not people." Later eyewitnesses of the community Euromaidan SOS reported: “it is "restless" in the city center, pro-Russian militias are tightening to the Svobody Square. They are driving cars, vans. Wear helmets, masks and balaclavas, removing beats, pipes, etc. from the trunks. There are many people with Russian flags in Sumskaya and Rymarskaya streets. There are many police officers but they are just loyal to them ".
On June 22, 2014 Eromaydana participants gathered for “the veche” in Kharkov city garden of Taras Shevchenko, which goal was to ban the pro-Russian and separatist rallies in Kharkov. After the end of the veche some activists wanted to pass on Svobody Square, where a rally-requiem dedicated to the anniversary of the Great Patriotic War took place near the monument to Lenin.
The police officers who were guarding the rally did not allowed representatives of Euromaidan to get on Svobody Square. After some activists still tried to go to the square, physical force was used against them. In this case, police beat unarmed people with truncheons on various parts of the body, including the head. 

According to one of the victims, Yuri Panasenko, during his arrest the police officers caught up with him, thrown him to the ground, wrung his hands behind his back and made ​​several kicks. At the same time, the number of police officers who detained him were about 18-20 people. After the arrest, he was taken to the district police station and released without explanation.
Odessa.

There is no information in the public domain concerning the actions of 30 police officers and unit "Berkut" who beat and arbitrarily detained "Euromaidan" activists in Odessa on 14.02.2014 during their exercise on the playground at the 5th station of Big Fountain.

Dnipropetrovsk.

On November 25, 2013 40 unidentified persons attacked the participants of Euromaidan in Dnepropetrovsk. During the attack seven people had suffered injuries, including coordinator Euromaidan Viktor Romanenko, received a head injury and hand. According to activists of Euromaidan, they informed the police about the possibility of an attack and asked to ensure the safety of the rally, but the police did not take appropriate measures to prevent the attacks.
On January 26, 2014 police officers, together with the so-called "titushki" beat participants of Euromaidan under the pretext of protecting of the building of regional administration. At a result of dispersal, dozens of people were injured, including traumatic injuries from weapons.
Zaporizhzhay

On January 26, 2014 dispersal of Euromaidan by police officers and "Berkut" took place near the Regional State Administration of Zaporizhzhya. In addition, according to eyewitnesses people of criminal appearance also participated in dispersal, who attacked the protesters, beat them with sticks, threw firecrackers and stun grenades. At the same time, the police did not interfere with the commission of such illegal acts.

Donetsk
On January 19, 2014 50 people wearing sport clothes attacked participants of Donetsk Euromaidan, trying to take away their flags and other symbols. Police officers who maintained the order during the rally, detained one of the participants of Donetsk Avtomaidan, Densis Kazansky on whom one of the attackers complained. In this case, none of the attackers was detained.

On January 22, 2014 the march participants of Euromaidan from monument to Taras Shevchenko was planned to be held. Long before noon, when the beginning of the march was assigned, organized groups of middle-aged women approached the monument to Shevchenko, until there were three hundred of them. Then a column of about 30 young men wearing sport clothes came. About 50 participants of Euromaidan decided to get on the other side of the road, so as not to provoke the protesters - where they unfurled Ukrainian flags and two large yellow and blue ribbons. Suddenly, "sportsmen" from a pro-government rally crossed the road and headed towards Euromaidan. Passing by the protesters, they shouted "Down with the maidan", torning Ukrainian flags from the arms, pushing journalists and beating on the cameras. A few "sportsmen" doused several participants of Euromaidan with brilliant green through syringes, aiming at the face.
One of the provocateurs with brilliant green was detained by the police. However, when he was taken to a patrol car, about twenty "sportsmen" were separated from the crowd and rushed to the police, trying to recapture the detainee. A right began. Recapturing failed and then "sportsmen" moved on journalists. They beat cameras, beat journalists. All this was accompanied by threats, insults and blows. None of them attacking the police and journalists was detained.

On February 13, 2014 there was an attack on activists of Donetsk Euromaidan by "titushki" An activist Olga Shejko said: "We came to "Antikafe" for meeting with Alexander Solontay, youth expert. Prior the meeting we saw about 30 titushki on the street. A conversation started, then 3 man in the street with “St. George ribbons” came to us, I found among them Vladimir Klochko and Alexei Petrov (residents of Gorlovka who previously participated in the violent dispersal of the Donetsk Euromaidan - Gazeta.ua). At first they simply stood, then began to argue with Solontay, niggle to him. They were talking about options for further developments in the country. Then the police officers came and asked: "Who called the police?" We replied that we did not call. They turned around and left. And then several criminals rushed in(at this time, perhaps, the police were in the next room - there are only three rooms) and a started to shatter everything. To break furniture, beat people. About 15 youths. They beat with hands, feet, grabbed the table and the table got one guy in the face. The aggressors were hooded and veiled faces with scarves and sweaters. One of our guys got a table in the face. They smashed, beat everyone, and then someone took a balon and sprayed. Everybody began to run out into the street, but already there waiting for us paddy wagons, "- she added.
"Among those who attacked us, I found a few people who used to beat our Oleg Zhelnakov," - said the detainee Bogdan Nowak. 

The police did not arrest one of the attackers, but 12 people from among the victims were brought to the police department, including a journalist of the website "News of Donbass" Vitaly Sizov and Alexander Solontay, as well as 7 activists of Donetsk Euromaidan.

On February 23, 2014 Euromaidan gathered on the central square of Donetsk. However, beside them "titushki" packed up, supported by the local authorities, and possibly of Yanukovych, and accurately, opponents of Euromaidan who behaved aggressively, insulted journalists and even made ​​several attempts to attack on activists. Police officers who maintain order in Donetsk on February 23 where at the same time the meetings of supporters and opponents of Ukraine's European integration were held, urged some activists to calm down. Supporters of the Donetsk governor still managed to attack Donetsk Euromaidan and humiliate journalists. However, no one received injuries, there were no complaints to the police.
Lugansk

On December 27, 2013 participants of Lugansk Euromaidan planned to hold a demonstration of a film almanac "Open Access", which tells the story of illegal transactions of the president acting at the time, Viktor Yanukovych. Activists of Euromaidan did not have enough time to install the equipment, as they were attacked by one of the guys who were guarding Antimaidan taking place nearby. They poured out some brilliant green dissolved in water on the screen dissolved in water. During the attempt of arrest of a provocateur one of his accomplices beat an the activist of Euromaidan. Organizers pretty quickly eliminated the effects of the attack, but after twenty minutes the attack repeated again. One of the instigators disabled the computer that was used for broadcast, by baying on it the hot tea. The attacker tried to escape, but he was detained by the activists. During his detention, he had resisted, and even already in the hands of law enforcement officers, tried several times to hit the person who shot him on video.

As a result, activists of Lugansk Euromaidan submitted two statements about the crimes on the facts of malicious hooliganism committed by a group of persons by prior conspiracy, obstruction of conducting peaceful assembly and damage to private property, as well as the application for an assault and inflicting bodily harm.

On March 9, 2014, about 3 thousand of pro-Russian activists attacked Euromaidan participants who were having a meeting at the monument to Taras Shevchenko in Lugansk as well as they started an assault of the Lugansk Regional State Administration , which they managed to seize later. According to eyewitness, a human rights activist Konstantin Reutskiy, the police, who guarded the building of the RSA, left it after the assault and made ​​no attempts to stop the violence against participants of Euromaidan. He also noted that the attackers "tore Ukrainian flags, beat protesters trampled on flowers at the monument, knocked loudspeakers. They tore Ukrainian wreaths from girls. Many people were injured. In this case, the police were on the sidelines, and they replied to the question of why they did not act, that they had not been given the order".

Kherson.

On February 21, 2014 after the end of the rally participants of Euromaidan in Kherson, about 30-40 unidentified young men armed with sticks, knives and shilami attacked activists of Euromaidan. At the result of an attack a journalist Sergei Nikitenko was injured, who was thrown into the underpass. On a place of the event the deputy chief for maintaining public order of the regional police department Oleg Koglyak was presented. However, the police did not detain any of the attackers.

3. Enforceable disappearances and unlawful detention of Maidan activists.

Since the first days of Evromaidan, in late November 2013, departments of the Ministry of Internal Affairs of Ukraine had begun to receive reports of disappearances of Maidan activists. 

In particular, on the night between 29 and 30 November, 29 people disappeared, 26 of which were found in the near term, but the fate of three activists Oleg Brovko, Inna Grigoryan and Anatoly Shynkaruk remained unknown.

On the night of January 20, 2014 eight students - members of the Kiev Evromaidan, disappeared. As it turned out later, they were arrested and taken into Dnipro district department of internal affairs, where, according to the lawyer of one of the detainees, Denis Ovtcharov, the police and "Berkut" beat them, accusing them of involvement in the riots. At the same time, a lawyer was allowed to attend them only after a few hours of detention
.

On January 21, 2014 , two activists of Evromaidan, Igor Lutsenko and Yuri Verbitskiy, were kidnapped from the Oleksandrivska Hospital in Kiev. On January 22 Igor Lutsenko was found. According to him, the kidnappers put him and Yuri Verbitsky in the garage, where they kept and beat them. After that, Igor Lutsenko was taken to the forest, put face up to a pine tree and forced to pray. Thus, the thieves were able to disappear imperceptibly.

Yuri Verbitsky’s body with signs of torture was found later the same day. The Kiev police then stated that Verbitsky died "as a result of hypothermia." At the same time, according to the current General Prosecutor, officials of the Ministry of Internal Affairs were involved in the kidnapping of Yuri Lutsenko and Igor Verbitsky
.

On January 23, 2013 "Evromaidan SOS» announced the disappearance of more than 20 participants of  Evromaidan. One of the detained activists, Marjan Gavrilov, who was able to get in touch with relatives, said that the police had taken the detainees into the woods, where  they had stripped them to the waist, put them on their knees, and began to beatthem. Thereafter, they had been kept in a paddy wagon
.
On January 24, 2014 the officers of "Berkut" attacked the activists of Avtomaidan, began to beat their cars and pull people out. Four activists were kidnapped. This was reported by the People's Deputy of Ukraine Lesya Orobets, which was a direct witness of kidnapping
.

On February 7, 2014 "Evromaidan SOS» announced the disappearance of 22 participants of Evromaidan and Avtomaidan, with whom they lost contact
.
4. Shooting “The Heaven’s Hundred”
On February 20, 2014, during the term of Viktor Yanukovych as the President of Ukraine on Maidan Nezalezhnosti in Kiev were carried out mass killings of the members of the protest movement, which, together with the other killed people on the Maidan participants mass rallies, were later called the “Heaven’s Hundred”( according to the official death toll was 105 people on April 6, 2014
).

On February 21, 2014 Viktor Yanukovych, as well as other top officials of the state, left the territory of Ukraine, and on February 22, 2014 the Verkhovna Rada of Ukraine recognized him as kept himself aloof from the presidency and appointed the Acting President of Ukraine
. 
Criminal proceedings aimed at investigation of the killings of people from the "hundred Heavenly", the facts of which were recorded in local bodies of pre-trial proceedings were taken into production of by the Office of the Prosecutor General of Ukraine (GPU). Representatives of victims and activists of Evromaidan revealed a number of serious shortcomings about which they spoke at an international conference "Effective investigation through cooperation," held on September 18-19 in Kiev. Some of the shortcomings of the investigation can be considered as a lack of the intention of the law enforcement agencies have to carry out an effective investigation of these crimes, which can be considered as a lack of political will to investigate such crimes. Among these shortcomings we can name the following:

- Delay in registration of information on death (bodily injury), in particular, from gunshot wounds in the Unified Register of pre-trial investigation;

- The failure to timely gathering the evidence that led to their loss, and in some cases, destruction of evidence and medical records (cartridge case repository, shooting maps, plans of arrangement of orders, videos, etc.);

- Refusal to carry or overdue carrying of inspection of the scene, as an urgent investigative action;

- A long delay (up to several months) in conducting some of the necessary investigative actions;

- Hindering to the participation of the victims in the investigation of crimes, including:

- Refusal to provide representatives of the victims with most of the materials of proceedings, referring to the secrecy of the investigation,

- Failure to satisfy the motions of the victims, and in the case of satisfaction thereof, their formal carrying out, without action, aimed at clarifying the circumstances subject to proof in criminal proceedings.

- Failure to use the evidence provided by the victims;

- The lack of a systematic approach and a common strategy in the investigation of cases, coordination in the investigation of individual episodes of crime (murder);

- The failure to establish all persons involved in the commission of crimes, in particular, the organizers (customers), those who gave the orders to commit the murder, resulting in the prosecution of only  three people for the murder of 39 people;

- Unjustified by objective necessity uniting and separating of criminal proceedings, suspension of cases due to contrived unset of places of residents of suspects.
On September 12, 2014 the GPU announced the completion of pre-trial investigation in criminal proceedings on the fact of mass murder of 20.02.2014, in which there are three suspects in the murder of 39 protesters - the commander of the special purpose unit "Berkut" and two of his subordinates
.

On September 19, 2014 a judge of the Pechersk district court of Kiev changed the preventive measure for the former commander of "Berkut" from detention to home arrest, which caused uproar in the community, and then the GPU has initiated criminal proceedings against the judge. On October 3, 2014 D. Sadovnik escaped from house arrest and his whereabouts are unknown to law enforcement.

With regard to paragraph 17

According to Ukrainian legislation it is the prosecutor’s office that is authorized to investigate complaints of torture and ill-treatment by law-enforcement officers. The significant degree of inefficiency of the prosecution bodies in conducting investigation into allegations of torture is explained by the conflicting functions they perform in accordance with national legislation. Ukraine needs an independent body to investigate allegations of ill-treatment by law enforcement officials. This body should meet five principles established by the practice of the European Court of Human Rights, namely independence, adequacy, timeliness, public scrutiny and participation of victims in proceedings. This body should have no hierarchical or institutional connection with the police or the government.

According to the standards of the Court, officials who are responsible for the investigation or decision-making, as well as those who take part in the investigation should be independent and not influenced by those involved in the ill-treatment (potential suspects). This means not only the absence of hierarchical or institutional connection but also practical independence. A striking example of an infringement of the impartiality requirement can be seen in the usual practice in Ukraine where investigation of complaints of ill-treatment are conducted in the course of the criminal proceedings against the person complaining of the ill-treatment. This inevitably leads to a conflict of functions as the prosecuting officer is unlikely to be interested in an objective, thorough and comprehensive investigation into the allegations of ill -treatment because it can lead to the loss of prospects in the main criminal proceedings.

The common factor leading to the breach of article 3 of the Convention in cases against Ukraine is the "reluctance of prosecutors to take promptly and urgently all reasonable measures to establish the facts and circumstances relevant to the allegations of ill-treatment and ensure the collection of relevant evidence."

As a result, "prosecutors rarely go beyond obtaining an explanation from the police officers in the course of investigation” and "the police version of events always prevails and no attempt is undertaken to verify this version by other methods of investigation." Regarding such an attitude of the prosecution of such the investigation of complaints of ill-treatment, "the Court finds that the reluctance to the prosecutor's office to take action in situations where suspects were subjected to ill-treatment to extract confessions can be explained, at least to some extent, by the contradictory goals of prosecutors in criminal proceedings – to pursue criminal charges on behalf of the state on one hand and to oversee the legality of preliminary investigation ... due to the fact that a confession is often one of the main pieces of evidence in criminal proceedings, it is possible that prosecutors are not interested in carrying out detailed investigations which may be able to undermine the credibility of such evidence."

Despite the fact that in 2001 the international community prepared a special Manual on Effective Investigation of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (the Istanbul Protocol), its provisions are not explored in the course of the investigation of complaints of ill-treatment in Ukraine.

The well-known factor is the "conflict of functions" of prosecutors between the need to show good figures for crime detection and pursuing charges in court and the duty to investigate complaints of torture being used to extract a confession or other information in favor of the prosecution, with proof of such violations meaning that evidence should be recognized as inadmissible with this weakening or totally overturning the charges. In addition to this, there are also other factors that hinder effective investigation of complaints arising from corruption in the system of state bodies, in particular the criminal justice system. Strong informal links between the enforcement bodies, and quite often the court, make it impossible for the victims of torture to obtain an effective investigation into their complaints with few exceptions. There are cases when just after receipt by the prosecutor of a complaint against police officers the latter begin to threaten the person making the complaint and his family with bodily harm and sometimes carry out their threats. Where there are non-official relations between prosecutors and police, cooperation between the competent authorities on investigating complaints of ill-treatment in order to prove the guilt of law enforcement officers is impossible, since their interaction is aimed at achieving the opposite result - leaving those responsible for such acts at large. This is the so called mutual cover-up.

The situation where prosecutors investigating complaints of ill -treatment do not follow the orders of superior prosecutors is common practice in Ukraine. The same goes for the cancellation by the courts of decisions not to prosecute police officers. 
Judicial review of the pre-trial investigation, provided by the previous Code of Criminal Procedure (1960), does not affect the effectiveness of the investigation of complaints of ill-treatment: "The court appeal of the decisions to refuse to conduct investigation in the form of a separate procedure ... or as a legal argument regarding the admissibility of evidence in a case on the decision on merits did not lead to the desired improvement of the prosecutor's investigation."
 In the absence of an effective investigation into the allegations of ill-treatment in Ukraine, the Court concluded that " despite the general prohibition of torture and inhuman and degrading treatment in Ukraine, in practice the government officials responsible for such abuse often go unpunished" and that "the lack of any significant effort on the part of the authorities in connection with this situation fosters the almost total impunity for such acts”

Summing up the situation with ill-treatment in Ukraine, the ECHR in its judgment in the case of Savin v. Ukraine concluded that "the situation ... should be characterized as a systemic problem at the national level which in view of the fundamental values ​​of a democratic society should be solved by implementing the broad complex of measures..." And further: "The Court finds it necessary to emphasize that Ukraine must urgently implement specific reforms in its legal system, to ensure that the practice of ill -treatment in detention is exterminated, to guarantee the conduct of effective investigation in accordance with Article 3 of the Convention in each case when the issue of ill-treatment is raised and that any shortcomings of the investigation is effectively addressed at the national level
. 

The important part of the reform of the Prosecutor's Office is the transformation of the whole system and the vectors of the main activities of the body in order to create an effective mechanism for investigating allegations of torture. A conceptual change in the work of the prosecution is therefore necessary. 

In the Venice Commission conclusions № 667/2012 on the draft Law of Ukraine On the Prosecutor's Office (prepared by the Ukrainian Commission on Strengthening Democracy and the Rule of Law) approved by the Venice Commission at its ninety- second plenary meeting on 12-13 October 2012, the Commission notes that the draft Law on the Prosecutor's Office was created by a working group. In August 2013 it was referred to the Venice Commission for recommendations.

The draft Law on the Prosecutor's Office grants to the latter a separate function of supervision over compliance with the law in the course of enforcing judicial decisions in criminal matters or application of other measures of coercion related to the restraint of personal liberty of citizens. 

The adoption of this bill which was approved on the whole by the Venice Commission as meeting European standards could become not only the basis for bringing changes in the work of the Prosecutor's Office of Ukraine but spark profound "revolutionary" reform on the basis of new organizational principles.

The bill addressed the major issues in reform of the prosecution system:

- The abolition of the prosecutor’s generic supervisory function. 
- Transparent and competitive appointment procedure for prosecutor posts with prior special training and qualification examination;

- Transparent and competitive selection procedure for administrative positions;

- The introduction of a uniform status of prosecutors;

- A clear structure of the Prosecutor's Office with the differentiation of functions of the General Office, county and regional prosecutors' offices;

- The introduction of a self-governance system for prosecutors;

- Remuneration and pension system of prosecutors on the grounds similar to those of the judges
.

At the moment only cosmetic changes have been made to the Law on the Prosecutor's Office and the prosecutor's office retains the function of general supervision.

The procedure for investigating complaints of torture and ill-treatment by the law enforcement officials also needs to be reformed. The first steps in this direction were made ​​with the adoption in 2012 of the new Code of Criminal Procedure.

According to the provisions of Article 216(4) of the new CCP, investigators from the State Bureau of Investigations carry out the pre-trial investigation of criminal offenses committed by state officials, judges and law enforcement officials. However, according to paragraph 1 of the transitional provisions until the enactment of the provisions of Article 216(4) of the CCP the powers regarding pre-trial investigation into criminal offenses are exercised by prosecutors’ investigators who use the powers of investigation defined by the CCP. 

At the moment the government has not taken sufficient steps to implement the provisions on the establishment of a new body - the State Bureau of Investigation. According to bill № 3042 On the State Bureau of Investigation of Ukraine registered in the Verkhovna Rada in August 2013 the State Bureau of Investigation will function as a state law-enforcement agency conducting the pre-trial investigation of criminal offenses falling within its jurisdiction according to criminal procedure law.

The bill assigns to the State Bureau of Investigation the following tasks:

- The protection of individuals, society and the state from criminal offenses;

-  Ensuring fast, full and impartial investigation into the criminal cases under its jurisdiction;

- Participation within the limits of their competence in the implementation of state criminal policy;

- Enforcement of administrative proceedings in cases related to corruption offenses committed by persons authorized to perform the functions of the state or local officials and other functions
.

According to the bill, the State Bureau of Investigations will consist of a central apparatus and regional units. The head of the department will be appointed by the president, the rest of the stuff – by the Verkhovna Rada of Ukraine. Only prosecutors, with higher legal education and more than 3 years experience of investigative work will be able to continue their career in the bureau. To do so they have to be certified by members of a special committee, which will include four representatives of the President’s Administration, five representatives of Parliament and one representative each from the Prosecutor General and from the Ombudsperson’s Office..

At the moment such body as the Interior Ministry’s Department of Internal Security and its subdivisions in the territorial units of the Interior Ministry do not have sufficient authority to investigate complaints of torture, this creating a separate problem for effective investigation into allegations of torture and cruel treatment.

Among the main functions of the Department are prevention and detection of corruption crimes and other illegal activities which are being prepared or have already been conducted by law-enforcement officers and also protection of Interior Ministry officials from obstruction in the performance of their official duties.

In spite of the fact that the bill gives the Bureau sufficient procedural independence, it prescribes that this body should be included within the structure of the Interior Ministry which will not allow the required level of independence and impartiality in the course of investigations of complaints of tortures and other types of ill-treatment.

In addition, the Bureau will not have the sufficient level of transparency and access to information needed by people wishing to file complaints alleging illegal activities by law enforcement officers. There is a separate section on the Interior Ministry web-site which is devoted to the activity of the Department of Internal Security
. Yet the latest news about its work is dated 12 May 2011 which does not meet requirements for information to be up-to-date.  This fact indirectly indicates the minor role of this unit within the Interior Ministry structure..

The High Specialized Court on Civil and Criminal Cases in its response to the request from the Joint Program of the Council of Europe on Intensifying the fight against ill-treatment and impunity in countries of the South Caucasus, Moldova and Ukraine also mentioned the limited possibilities of the Interior Ministry’s Department of Internal Security to collect evidences of facts of ill-treatment by police officers even in cases where its officers carry out their duties in good faith. In addition, there is the danger of the absence of the inability of the Department of Internal Security to conduct thorough investigations and interpreting this as evidence of the innocence of the police officer. So, this investigation mechanism of complaints of ill-treatment is a priori ineffective and only diverts state funds from the real struggle with the problem of torture.  It should be noted that in 2009 in the Kharkiv regional department of the Interior Ministry,  in line with the provisions of the Istanbul Protocol, an attempt was undertaken to engage experts from human rights organizations to the process of investigation by the Department of Internal Security. The relevant amendments were introduced to legal regulations. However, since the public human rights councils attached to regional Interior Ministry departments stopped functioning in 2010 this initiative has also faded. 

As for statistical data related to the activities of the prosecutor’s offices on combating torture and other types of ill-treatment, according to the data on report form №1-SL «About the activity of the pretrial investigation bodies», prosecutors sent 19 criminal cases on facts of tortures or other ill-treatment with the usage of illegal methods of interrogation against 39 persons to the courts. In addition three persons were charged as part of one criminal case with torture and ill-treatment using illegal methods of influence by the penitentiary establishment administration, staff of investigatory isolation wards and places and establishments of application of other measures of a compulsory character. 

In 2010 there were 34 indictments against 77 persons on facts of torture or other types of ill-treatment with the usage of illegal methods of investigation or inquiry.

In 2011 fifty-three indictments against 77 people accused of tortures or other types of ill-treatment with the use of illegal methods of investigation or inquiry were transferred to courts. Another 5 criminal cases over torture or other types of ill-treatment with the use of illegal methods of investigation by the penitentiary administrations, staff of the investigatory isolation wards and places and establishments of application of other measures of compulsory character ended with indictments against 15 persons. One criminal case with one person as the accused on fact of other types of ill-treatment as a result of negligence on the part of the penitentiary administrations, staff of the investigatory isolation wards and places and establishments of application of other measures of compulsory character was also transferred to courts.

In 2012 the prosecution authorities introduced changes to the procedure for collecting statistical data. According to the amendments, cases initiated under Articles 127, 364, 365, 367, 373 of the CC are to be recorded in the statistics separately. 

In 2012 prosecutors referred to courts 44 indictments against 88 persons on cases related to torture and ill-treatment. Out of that figure 8 cases against 21 persons were initiated under Article 127; 3 cases against 8 persons – under Article 364; 31 cases against 57 persons – under Article 365 and 3 cases against two accused – under other articles of the CC. 

During the first quarter of 2013 prosecutors referred 13 indictments on torture and ill-treatment against 17 individuals to the court.  All of them were initiated under Article 365.

According to the Unified State Register of Court Rulings [USRCR], there was not a single guilty verdict over crimes of torture under Article 127 of the CC in the years of 2009, 2010, 2011. Only in 2012 were the first 20 convictions were registered. During the first half of 2013 Ukrainian courts made 13 judgments under this article.

According to the USRCR, there were no convictions under Article 364 of the Criminal Code (Abuse of power or position) in cases involving law enforcement officers in 2009, 2010, 2011, 2012 and only 1 sentence during the first half of 2013.

The number of convictions under Article 365 of the CC (Abuse of power or official authority) in cases when law enforcements have been involved is the same as for Article 364 – no sentences in 2009, 2010, 2011, 2012, while only 1 case for the first half of 2013.

Based on these statistics, we would draw the Committee's attention to the fact that in Ukraine there is the tendency towards a significant reduction in the number of convictions under Article 127, as compared with the number of indictment that are sent by prosecutors to the courts.

Interesting material for analysis is presented by the statistics of the prosecutor’s offices for 2012 regarding the number of criminal proceeding initiated under Articles 127, 364 and 365. Thus, as of 19 November 2012 forty-one criminal cases against police officers over offenses with signs of torture and other ill -treatment had been initiated. These cases were distributed as follows: 7 cases - under Article 127;  2 cases - under Article 364; 32 cases under Article 365.  In addition, during the period from 20 November to 31 December 2012 four hundred and one criminal proceedings for crimes of this category were initiated against police officers, of which 9 cases – were under Article 127; 41 cases - under Article 364 and 307 cases – under Article 365.

Comparing this information with the data on the cases referred by prosecutors to courts in 2012, we can see that out of the 442 initiated proceedings only 44 cases (i.e. 10% of the total) ended up in courts. The remaining 90 % of initiated criminal proceedings were discontinued by prosecutors for various reasons.

We consider it necessary to draw the Committee's attention to the high level of latency of these crimes as evidenced by the data received from NGO Public Advice Centers.  In 2012 the network of UHHRU Public Advice Centers alone recorded 159 complaints of torture and other ill -treatment (as on 20 November 2012).

In addition, the sharp increase in the number of initiated criminal proceedings for the period from 20 November to 31 December 2012 caused by simplification of the procedure for reporting a crime may also serve as an indicator of the high level of latency of such crimes. The latter may be related to the obstacles caused by law-enforcement bodies that hindered the process of initiating criminal cases under the previous CCP. In fact, the report of a crime on behalf of a victim of torture submitted to the law enforcement body was no guarantee that a criminal case at the request of the victim of torture would be instituted. KHPG has followed several cases in which people subjected to torture by state agents who managed to report this to prosecutors were again beaten by the same agents or their representatives in retaliation for complaints of torture.

Changes in procedures for the investigation of torture introduced by the new CCP were addressed in detail in the comments to paragraph 4.

Monitoring of illegal violence by the police conducted by the Kharkiv Institute of Social Studies in recent years lead us to the disappointing conclusion that we are seeing a return to the figures of 2004 when the estimated number of victims of ill-treatment by police officers was ​​more than 1 million people.

The statistics provided by the Government in its periodic report should be examined thoroughly. In particular, attention should be paid to the number of criminal cases that ended in their referral to the court.

Thus, in paragraph 182 of the report The Government claims that: "In general, there were 167 criminal cases in the proceedings by investigators of the bodies of prosecution in the past year [2010]. Following the investigation results 109 criminal cases against 175 accused were completed out of which 88 cases were referred to courts (or 87.5 %). Every fifth (21 or 12.5 %) of the criminal cases is closed as a result of pre-trial investigation in the absence of evidence.

However, according to information from the Prosecutor General’s Office, provided in response to a Kharkiv Human Rights Protection Group information request, only 34 criminal cases with charges of torture or other ill- treatment with the use of illegal methods of investigation or inquiry against 77 individuals were referred to the court by prosecutors in 2010.

These inconsistencies call into question the impartiality of the data provided by the Government in its report on the actual number of criminal cases related to the use of torture and other ill-treatment that have been initiated, properly investigated and referred to court during the period the Committee is interested in. 

With regard to paragraph 18

The permanent mobile group on monitoring observance of constitutional human rights and civil liberties by the police is a group of police officers and representatives of NGOs with a human rights focus involved upon their consent and duly registered. It conducts monitoring in city police stations of the central Interior Ministry departments in the Crimea, oblasts, Kyiv and Sevastopol, as well as on transport.

On August 31, 2006 an Interior Ministry Order “On Organizing the Activity of Permanent Mobile Groups on Monitoring Observance of Human Rights and Civil Liberties by Law Enforcement Bodies” was adopted.  It was cancelled on June 27, 2013. This Order established quite extensive rights for the mobile group members, such as the right without prior approval to enter and inspect the Interior Ministry units and divisions, including the premises of duty units at any time, as well as to have immediate access to the places of detention of the persons delivered and taken into custody etc.

In March 2010 after the appointment of the new Interior Minister, the Interior Ministry apparatus was reorganized. The management was reduced and the activity of the Public Council attached to the Interior Ministry and the work of the mobile groups were stopped.
 

Suspension of the activity of the mobile groups by the new management of the Interior Ministry of Ukraine deprived the public of the possibility not only of continuing to work on bringing special police facilities in line with European standards, but also of monitoring observance of human rights in places of confinement at all. This creates the foundation for a gradual return of the law enforcement authorities to the vicious experience of arbitrary detention of citizens and violation of the terms of their detention in prison. 

Of particular concern is the fact that the practice of night visits to police stations by the mobile groups was completely suspended. It was specifically those spot visits at night by NGO representatives to police stations that was a significant factor in preventing arbitrary detention and people being brought to police stations, as well as the use of illegal methods and violence to obtain evidence. However, since the appointment of the new management of the Interior Ministry the public have not had the chance to carry out a single night inspection.

It should be noted that the ultimate goal of inspections of police stations carried out by the mobile groups was not just to record violations uncovered, but also to prepare and present expert recommendations for their elimination to the management of the Interior Ministry, to monitor their implementation by the police and initiate internal investigations into the human rights violations identified. 

Exclusion by the new Interior Ministry management of the public from such joint inspections deprived the public of the opportunity of initiating internal investigations into cases of non-observance of human rights by law enforcement officers and to act as a guarantor of the impartiality of such investigations. Practice shows that the heads of the police departments, like the heads of any state institution or agency, are not interested in identifying and publicizing the cases of the human rights violations committed by their subordinates, as it affects the image of the institution and leads in many cases to the punishment of such heads. Such an attitude towards interaction with the public and principles of openness in work automatically leads to the high latency of human rights abuse  since such violations in conditions of a closed law enforcement system are concealed using any means from both the public and departmental statistical records. At the same time, as has been the case repeatedly during the years of independence, it increases the prevalence of a sense of impunity among personnel, which generates new and more dangerous cases of disregard for legislation which become systematic. In these circumstances, it is difficult to underestimate the role of social control which makes it possible to assess the actual scale of the human rights violations and to be a significant factor in the conducting of impartial police internal investigations.

Since Ukraine’s Government has nevertheless declared its intention to establish a national preventive mechanism, after the elimination of the mobile groups on monitoring observance of human rights by law enforcement bodies, the Commission for the Prevention of Torture was created by Presidential Decree from September 27, 2011 pursuant to Ukrainian obligations under the Optional Protocol to the UN Convention against Torture. However, on October 31, 2012 the President issued another Decree dissolving this Commission. 

Later an expert council on implementation of the national preventive mechanism attached to the Office of the Ukrainian Parliamentary Commissioner for Human Rights was established. According to the respective Regulation from January 10, 2013 the expert council shall operate on a voluntary basis to provide consulting support, scientific research and to prepare proposals regarding the organization of the national preventive mechanism under the Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.

Also, according to the amendments to the Law on the Ukrainian Parliamentary Commissioner for Human Rights which was adopted on October 2, 2012 the Ombudsperson may visit places of deprivation of liberty – detention facilities, detention rooms, military units, special reception centers, disciplinary battalions, psychiatric hospitals, children care centers of closed type, guardhouses etc - without warning. The rights of the Parliamentary Commissioner for Human Rights and her / his delegated representatives were considerably expanded. The number of visits to places of detention is unlimited and the inspectors may question the detainees to obtain information. In his/her work on the prevention of torture the Commissioner may involve non-government organizations, for example, to monitor prisons based on a separate written authorization.

Also, monitoring revealed that lack of funds is one of the major hindrances to implementation of the national preventive mechanism. On the one hand, the former Ombudsperson left office having practically exhausted the next year`s budget. On the other hand, the national preventive mechanism funding is not envisaged by the budget due to the absence of such an area of work by the Ombudsperson in the past. Successful fundraising became most instrumental in resolving this issue. Thus, office equipment needed for fully-fledged functioning was donated by the UNDP Office in Ukraine. The Department personnel participate in specialized training courses funded by grants from different NGOs.

The Law on Amending the Law on the Ukrainian Parliamentary Commissioner for Human Rights with regard to the National Preventive Mechanism, adopted in 2013, provides for state budget funding for the national preventive mechanism. However procedural barriers related to the activity of the state bodies are still in place. The Parliamentary Commissioner for Human Rights cannot finance the public monitoring visits. That is why the issue of adequate material support for the regular monitoring activity within the national preventive mechanism framework remains so far unresolved.

According to information obtained from the official annual report of the Parliament Commissioner on Human Rights on the situation of human rights in Ukraine, in 2013, the monitoring groups made ​​246 visits to places of deprivation of liberty within the national preventive mechanism, of which 96 visits were carried out ​​to the institutions and units under the Ministry of Internal Affairs of Ukraine; 31 - to institutions subordinated to the State Penitentiary Service of Ukraine (15 SISOs and 16 correctional facilities); 8 - to institutions subordinated to the State Border Service of Ukraine, 1 - to an establishment subordinated to the State Migration Service of Ukraine (for comparison, in 2012, a single visit was not carried out to establishments which are subordinated to this body); 8 - to institutions subordinated to the Ministry of Defence of Ukraine; 18 - to premises located in the Office of the State Judicial Administration of Ukraine (room for defendants / convicted in courts); 22 - to institutions subordinated to the Ministry of Education and Science of Ukraine; 42 - to institutions under the Ministry of Social Policy of Ukraine; 20 - to institutions subordinated to the Ministry of Health Care of Ukraine.

In comparison with the data of the national preventive mechanism for 2012 (172 visits) in 2013 74 as many visits as in 2012 were carried out, indicating the positive tendencies of development of work of the mechanism. With that, the number of visits has increased by increasing the frequency of visits in the institutions of the Ministry of Internal Affairs of Ukraine, the State Border Guard Service of Ukraine, the Ministry of Defence, the Ministry of Health Care, the Ministry of Social Policy of Ukraine, the Ministry of Education and Science of Ukraine.

It should also be noted that although the national preventive mechanism was introduced at the legislative and organizational level, its efficiency does not match its fine-sounding name. Appeals and complaints addressed to the Parliamentary Commissioner for Human Rights are in the majority of cases forwarded to the prosecutor’s office which with rare exceptions finds find no violations of the law by law enforcement authorities. The case of Luniov can serve as an example of this. He was beaten in Alchevsk ITT due to his appeal to the European Court of Human Rights to apply Rule 39 of the Rules of the Court in his regard. With regard to this, the victim appealed to the Ukrainian Parliamentary Commissioner for Human Rights who in her turn simply forwarded his appeal to the prosecutor’s office.
With regard to paragraph 19

The transfer of the former Department to the Justice Ministry has been completed. According to presidential Decree № 1085 from December 9, 2010 the Department for was renamed the State Penitentiary Service of Ukraine and also became a body of the Ministry of Justice. Its activities are now directed and coordinated by the minister of justice. The urgency to reform the Ukrainian penitentiary system has been expressed over and over again during the last decade. In this respect a number of specific measures have been undertaken. A comprehensive reform of the Ukrainian penitentiary system was launched recently with the adoption by Ukraine’s Government on 29 April 2013 of Decree № 345 devised by the Ministry of Justice. For detailed information see Paragraph 23.

Overall, the situation in the State Penitentiary Service of Ukraine facilities has not improved since the last report was submitted. The living conditions for inmates are still unsatisfactory and do not meet international standards. Problems of chronic underfunding make it increasingly difficult to ensure humane conditions of imprisonment. Being detained in Ukrainian penitentiary institutions poses a significant risk for one's physical and mental health. Moreover, the State Penitentiary Service fails to guarantee fundamental human rights for suspects and convicts. Torture and cruel treatment by officers remain a major problem in detention facilities all over the country. The Ukrainian government has not managed to adopt the necessary measures to solve this problem.

Throughout the last five years the number of people imprisoned decreased slightly from 160 725 (in 2007) to 147 122 (in 2013). At the same time the number of deaths that occurred in custody went up significantly from 741 (in 2007) to 1 021 (in 2013), peaking in 2011 at 1 169 deaths. Furthermore, the recorded cases of suicide increased dramatically from 44 (in 2007) to 65 (in 2013). For detailed information see the statistics below, provided by human right organization “Donetsk Memorial”:

Table 3 

Morbidity and mortality in the penitentiary service

	indicators
	1.1.2004
	1.1.2007
	1.1.2008
	1.1.2009
	1.1.2010
	1.1.2011
	1.1.2012
	1.1.2013
	1.1.2014

	The number of people in prison
	191 677
	160 725
	149 690
	145 946
	147 716
	154 027
	154 029
	147 112
	126 937

	died
	824
	741
	729
	765
	761
	808
	1169
	1 021
	911

	For 1 thousand prisoners
	4,30
	4,61
	4,87
	5,24
	5,15
	5,25
	7,59
	6,94
	7,18

	cases of suicide
	41
	44
	54
	40
	44
	44
	59
	65
	84

	For 1 thousand prisoners
	0,21
	0,27
	0,36
	0,27
	0,30
	0,29
	0,383
	0,442
	0,662


There are various reasons for the high numbers of deaths in custody, among them a significant number of suicides. The hygienic situation in State Penitentiary Service facilities remains critical.
 Despite a modest reduction of inmates, overcrowding is still a widespread phenomenon in Ukrainian detention facilities. Further worsening the situation, inmates have, if at all, only limited access to medical treatment. We have to keep in mind that many inmates suffer from diseases like tuberculosis and hepatitis C and are therefore badly in need of medical treatment. The prevalence of HIV/AIDS poses one of the biggest challenges to the State Penitentiary Service. The Ukrainian Centre for AIDS Prevention and Control conducted a study in 2011 to assess the problem. According to the data collected, 23,779 inmates were tested, and 2 463 turned out to be infected with HIV, accounting for 10.4 percent of all tested individuals.
 What is even more disturbing is that only 13 percent of the individuals identified as HIV positive receive the necessary medication (ART).
 This results in a very high number of AIDS-related deaths, reaching 388 in 2011.

Besides physical health one should not underestimate the importance of mental health of detainees, especially given the harsh living conditions in Ukrainian detention facilities and the ongoing drug abuse of a large part of the population in custody, bearing the risk of a considerable higher suicide rate. The SPtS does not in any way provide sufficient psychological counseling for prisoners which is also due to a policy of financial self-sufficiency of the penitentiary system that leads to underfunding of the detention institutions.

Improvement of medical conditions.

As noted in the report of the NGO “Donetsk Memorial”  “ Compliance the rights of prisoners in Ukraine 2013” (par.45 – par. 49 of the report),  the situation with the provision of health care services for persons who have been detained in custody is complex.

Thus, by the common Order of the Ministry of Health and State Penitentiary Service on 10.02.2012 (in the government report incorrect order dated January 10, 2012 ) № 239/5/104 was approved The order of interaction health care institutions of the correctional services to health care institutions for the provision of medical care to persons taken under custody (hereinafter - the Order). Hereby, the procedure for the implementation of persons taken into custody, and convicted the right to choose on their own medical specialists for consultation and health facilities if the prison hospital and penal institutions can not provide an appropriate level of medical care or conduct the necessary examination. In accordance with the Order of reimbursement of costs associated with the involvement of the selected medical specialist, is carried out by a person taken into custody, or his family, which is an obvious sign of discrimination against prisoners in the possibility of realization of the right to choose a doctor for property criteria.

To evaluate the effectiveness of the normative document "Donetsk Memorial" was sought from several prison on the number of detections of injury to persons taken into custody, the number of applications for admission to the medical specialist's fees at the expense of the person who is in custody, and the number of cases treated in health facilities of such persons 

The results of the responses shown in Table 4. 

Table 4

	
	Lvivsky SIZO
	Lugansky SIZO
	Zhitomyrsky

SIZO
	Kirovogrdsky SIZO
	Kharkovsky SIZO
	Donetsky SIZO
	Zaporozhsky SIZO
	Mariupolsky SIZO
	Kievsky SIZO

	The number of cases of diagnosed injuries that occurred in the detention center for 11 months in 2013 and the number registered in the register of identifying injury to persons enrolled in the SIZO
	35
	6
	38
	12
	248
	165
	43
	
	521

	The number of applications for admission to the medical specialist's fees for the set of a person in custody, or his relatives, for 11 months in 2013
	5
	2
	0
	0
	15
	0
	0
	0
	98

	The number of cases treated in mortgages health of persons taken into custody, with the organization of health care for 11 months in 2013
	7
	26
	38
	15
	29
	47
	87
	20
	42

	Estimated capacity SIZO
	1389
	1382
	1959
	901
	2808
	1970
	953
	693
	2850

	The incidence of injuries for 1000 places in the insulator
	25
	4
	19
	13
	88
	84
	45
	
	183

	The number of cases treated in health facilities for 1000 people in the insulator
	5,04
	18,8
	19,4
	16,7
	10,3
	23,9
	91,3
	28,8
	14,7


Data in the table suggests that there are three different groups of SIZO. In the first four of the nine examined SIZO indicator incidence of injuries ranged from 13 to 25, and in the Lugansky SIZO was 4. Above this indicator in two SIZO - 84-88. Between them is a indicator of the Zaporozhsky SIZO – 45. Finally, for the Kiev SIZO it is 183, which is 42 times more than the lowest rate.

Hardly in Lugansk in the case of a person in custody, receive injuries in 42 times less than the inhabitants of Kiev prison. And more, it is more natural that the rate of Lugansky SIZO understated than that of Kiev - overstated.

These factors are likely to be affected by the fact that  in five SIZO for 11 months from the prisoners there have been no requests for the admission of a self payment specialist services. However, the Kievsky SIZO received 98 such applications, Kharkovsky SIZO  - 15. It is obvious that the range of the number of cases (from 0 to 98) looks not quite natural.

Analysis of the data may indicate that there are a number of SIZO, in which the rules of the Order does not work properly (or at least will be much worse than in some others), the detainees can not know their right to health, and perhaps unaware of the opportunities that are available by the Order.

The management of these territorial departments of the State Penitentiary Service and the SIZO administration does not pay adequate attention to meeting the requirements of the order named. As a result of the presence of the order and the theoretical possibility to take care of the health of persons in detention, in some regions, they can not realize their right to health.

It can be assumed that the main reason for this - preventing employees of the penitentiary service meeting the requirements of this Order, or simply indifference to their duties.

One of the possible consequences of the failure to recognize the important of the number of injuries from those taken into custody, it is impunity, as a rule, police officers who may be involved in the application of such damages.

Problems of prisoners with disabilities

As noted in the report of the NGO “Donetsk Memorial”  “ Compliance the rights of prisoners in Ukraine 2013” (par.51 – par. 52 of the report),  as in 2012, it should be noted that without the attention of the state and society are the problems of prisoners with disabilities. The country has one specialized agency for the detention of prisoners with disabilities, however, it contains only one tenth those classified as disabled. Obviously, this category of prisoners has a number of very specific needs. And if a disabled person is in a liberty it is hard to solve his problems, it is much harder to do the same in prison. For example, persons with disabilities who are in need of replacement prostheses, can not do that in a few years. And the state is not only often indifferent to the problems of prisoners with disabilities, but also discriminates against them by providing state support for those who are recognized as disabled during their detention only after the release. Lots of unsolved questions concerns of persons with disabilities who are staying in the SIZO before the trial. Almost unexplored procedure of recognition prisoners as a persons with disabilities. The current practice is very far from the standards of a civilized nation. Needs of disabled people, the difficulties of their life are not well known and governments, and society.

Certain disorders are caused by existing legislation. Thus, the Penal Code provides that in the event of loss by prisoners of ability to work while working in the prison he can only get compensation after release, which is an unfounded discrimination. Sanitary conditions of detention do not meet the needs. For example, prisoners have the opportunity to take a shower once every 7-10 days. Condition of some cameras are extremely poor.

The Government has taken various programs, in particular, on the effective improvement of the situation of imprisoned persons, but then often recognizes that such programs are not fulfilled. Their presence has little effect on the real situation.

Government indifference is manifested in the fact that for several years it was able to prepare a draft order without finding opportunities for its adoption (n. 232 of the Report of the Government).

Another urgent matter is the systemic violation of fundamental human rights in the State Penitentiary Service, including of the right to life and the right to be protected from torture by law enforcement officers. Torture and ill-treatment are still common in many facilities all over Ukraine, sometimes resulting in deaths of detainees. The exact number of deaths caused by torture and ill-treatment is almost impossible to know, due to the unwillingness of official bodies not only to investigate the cases thoroughly but even to recognize the deaths as having been caused by torture. During the last two years in the Dnipropetrovsk corrective colony there have been numerous violations of human rights. The inmates have suffered mass beatings that were carried out by special units of the SPtS. Despite several complaints, state officials have not taken any steps to investigate the cases and protect the detainees from further mass beatings. In March 2012 several inmates declared a hunger strike to draw public attention to their desperate situation.

Under the auspices of the European Committee for the Prevention of Torture monitoring visits to the Kyiv and Kharkiv SIZO were carried out between November 29 and December 6, 2011. Based on these inspections a report was made that reveals widespread violations of prisoner's rights: “They are beaten, sometimes with the clubs, while in custody and during interrogations. Sometimes they are subjected to treatment tantamount to torture – electrical shock, suffocation with plastic bags or gas masks.” To this day the situation in the inspected detentions facilities has not changed.

One particularly outrageous case of beating illustrates how the official organs tolerate, if not encourage, torture and, if such cases become public, how they try to cover them up. Ukrainian Internet media reported the following: 

“It has been learned that on March 16, 2012 a man was killed in the Bucha Corrective Colony No. 85 in Kyiv oblast'. One prisoner was killed, another is in hospital. They were beaten by the facility staff. […] The deceased Taras Voytsekhovsky was born in 1985. Another victim – Serhiy Telima, born in 1987, ended up in the hospital as a result of the beating.”

It became clear that the administration tried to hide the fact of beating. They claimed that a quarrel had broken out between intoxicated (ethylene poisoning) prisoners and some guards. Human rights activists and lawyers talked to the surviving victim and found out about the dreadful details of the beating. Witnesses on condition of anonymity testified that they had heard screams and sounds of beating. The SPtS gave their version of what happened: They claimed that the prisoners had consumed bad quality alcohol and suffered injuries as a result of numerous falls. They also put psychological pressure on Taras Voytsekhovsky's mother. She finally gave in and the body was cremated immediately preventing a thorough investigation into the cause of death. But still, a journalist managed to take pictures of Voytsekhovsky's disfigured face. Attempts by the SPtS to cover up the beating were accompanied by the unwillingness of the Prosecutor's office to deal with the case. Instead, the Prosecutor's office refused to start a criminal investigation due to the lack of the corpse. Nevertheless, in its judgment in the case “Kaverzin v. Ukraine” the European Court of Human Rights pointed out that the lack of efficient investigation of torture by the Prosecutor’s office is a systemic violation of Article 3 of the Convention for Protection of Human Rights and Fundamental Freedoms.

In January 2013, in the case “Karabet and others v. Ukraine” the European Court of Human Rights also ruled in favor of the 17 applicants. The actual incident dates back to January, 2007 when a group of detainees in Izyaslav detention centre № 31 participated in a hunger strike protesting against the bad conditions of imprisonment. Rather than reviewing the detainees' complaints the detention administration decided to suppress the protest resorting to violence and torture. On 22 January 2007, a so called security operation was conducted, in which 137 officers – among them a number of Special Forces – participated. The security operation turned out to be a mass beating by masked security officers and prison guards of more than 40 convicted, the same persons, who conducted negotiations with administration. Moreover, the detainees were ordered to strip naked and adopt humiliating poses; they were transported in an overcrowded van; they were deprived of access to water or food and exposed to a low temperature without adequate clothing; and, no adequate medical assistance was provided to them. In its judgment the European Court of Human Rights decided that the special treatment the complainants were subjected to violates Article 3 and amounted to torture, intended to punish the detainees for their peaceful hunger strike. In addition, the ECHR criticized the fact that the Ukrainian authorities failed to carry out a prompt, effective and impartial investigation.

A different form of ill-treatment and torture reflects the incapability of the State Penitentiary Service of Ukraine to take into consideration the special needs of inmates with drug dependency. These inmates are treated like criminals rather than their drug dependency being seen as a disease that needs to be treated properly. In this respect, the SPtS fails to ensure that drug-addicted inmates can continue their methadone replacement therapy. The interruption of a methadone replacement therapy can lead to a wide range of physical and psychological withdrawal symptoms which can ultimately put a patient's medical condition at risk. For this reason, according to international standards, not giving a detainee the opportunity to continue his or her replacement therapy fulfils the criteria of torture and ill-treatment. 

Following the interruption of replacement therapy in detention facilities, some tragic incidents have been reported: On 11 March 2013, Serhiy was arrested and taken to a police station. After he told the police that he was on replacement therapy, he was sent straight to the SIZO and not held in the police temporary holding facilities. Various human rights organizations and staff from the Human Rights Ombudsperson’s Secretariat began turning to the police management. On 13 March they managed to get him taken to a place where he could receive the replacement therapy. According to Yelena Tsuckerman, following this the police began putting pressure on Serhiy to give up the therapy. She says that the doctor at the therapy centre was also put under pressure to sign a document saying that Serhiy did not need the therapy. There was only the one visit to the therapy centre. From 13 to 25 March 2013 Serhiy was held in an overcrowded cell where they took turns sleeping because of the lack of beds. He died of “acute heart failure” in the early hours of 26 March.
 An nvestigation has been initiated to determine the exact cause of death.
 

Back in 2010 a similar incident occurred in Kherson SIZO: A detainee was deprived of the opportunity to continue his replacement therapy, despite being addicted and HIV positive. The man died of double bacterial bronchial pneumonia. His lawyer made great efforts for a long time to get a criminal investigation initiated over the failure to treat the man which had resulted in his death. Both district and regional prosecutor’s offices persistently refused. Likewise, the first instance court and court of appeal rejected complaints against these refusals to initiate criminal cases. Finally, in January 2013 the High Specialized Court on Civil and Criminal Cases allowed his cassation appeal. For the first time official bodies examined the actual circumstances of the case, considering what kind of medical care the person had required and whether he had needed to be hospitalized in a specialized clinic. Furthermore, the court raised questions about the actual cause of death and whether his death could have been avoided.

One has to note that there are also cases of human rights violation, when the Prosecutor’s office responded differently, even though this happens rarely. One example is the use of violence against the prisoners in Corrective Colony № 77, city of Berdyansk, Zaporizhya Oblast. On 17 February 2012 several prisoners of the same detention facility, where the incidents took place, refused to eat at breakfast. On 19 February the SPtS Press Service for the Zaporizhya Oblast informed that the prisoners had mainly protested against low temperature inside the premises, conditions of work and meals, and that, allegedly, after things had been explained to the inmates they agreed to eat by the evening of February 18. Finally, the hunger strike of the prisoners ended with criminal proceedings, instigated by Berdyansk regional Prosecutor following the inspection of the correctional facility.

In general, only a very small part of the complaints of ill-treatment and torture undergo investigation. Very often the prosecutor's office files the offenses that are indeed investigated under Articles 364 (“misuse of authority or abuse of office”) or Article 365 (“excess of authority or transgression of authority”) of the Criminal Code, instead of making use of Article 127 (“Torture”), thus when publishing statistics of prosecution of torture carried out by law enforcement officers hiding the real scale of the use of torture.
 Furthermore, one has to note that torture is inherent to the Ukrainian judicial and penitentiary system. The fundamental problem is the fact that a confession during interrogations (even when it is carried out by police officers and judge is absent) is already deemed sufficient to prove guilt. Another cause for the use of torture lies in the inability of the prosecutors to thoroughly investigate cases of torture and to start criminal proceedings. The reason for this is a conflict of interest on the prosecutors' side as a result of existing legislation. On the one hand, prosecutors depend on good working relations with law enforcement officers to investigate ordinary crimes and on the other hand, they should control the law enforcement's compliance with national law. In consequence, the latter task is permanently neglected and complaints of torture are not taken seriously.

Statistics of the recently paroled.

As noted in the report of the NGO “Donetsk Memorial”  “ Compliance the rights of prisoners in Ukraine 2013” , on early conditional release (ECR) were released in 2013, 21,639 people. or 47.3% of those who are entitled to it (in 2012, 43% of the convicts). Each year, the colony's administration denied about ECR more than 20 thousand prisoners. (paragraph 25 of the report).

ECR is very corrupt and capacious procedure, and in fact the decision and application about receiving ECR taken by the administration of the institution of punishment, not by the courts. Almost to the half of the persons entitled to release on parole (20 thousand persons per year) prison authorities refuse to use ECR, not submitting documents to the court. 

Such a situation promotes the practice by which employees of the prison administration may be punished only for the fact that the court denied to apply ECR. Often, it is the prosecutor's office initiates such failures in court. Reinsuring, employees of the prison administration denied prisoners in the sending of their papers for consideration by the court if there is only a small probability of failure of the court to apply ECR.

According to the information obtained from the official reports of the State Judicial Administration of Ukraine, in 2008 the courts of Ukraine satisfied 27,979 applications for the use of parole (out of 28316 examined), in 2009 - 22056 (out of 22398 examined), in 2010 - 22831 (out of 23284 examined), in 2011 - 20301 (out of 20836 examined), in 2012 - 19662 (out of 20256 examined) – 605 applications in 2013 (out of 679 examined) in the first half of 2014 - 179 (out of 189 examined).

These statistics demonstrate a significant reduction in the number of submitted applications for the use of parole for the last two years.

Improving the conditions of accommodation of prisoners.
Despite the fact that since January 1, 2012 force a provision of the Penal Code of Ukraine has come into, according to which the living space per person sentenced to imprisonment has been increased from 3 m2 to 4 m2, a formal approach to the implementation of the standards sometimes leads to unexpected negative consequences. For example, placement of a prisoner into a cell, the area of which is 4 m2 means that its size is a bit bigger than an ordinary bed. Of course, the life in such conditions can be considered as treatment which violates Article 3 of the Convention for protection of human rights and fundamental freedoms. 

Not without reason, the CPT directly points that cell smaller than 6 m2 should not be used at all (§ 59 of the 21st General Report). Long ago, in § 112 of its Report on the visit to Ukraine of 1998 the CPT recommended Ukrainian authorities that cells smaller than 6 m2 should not be used for keeping one person. At the same time the replied that they did not have financial possibility for implementation of this requirement.

During the same visit the CPT emphasized on several other standards, in particular, that cells area of which is 8-10 m2 should not be used for keeping more than two people; cell with the area 11 m2 – for more than 3 people and cells with the area of 15-17 m2  - for more than 4-5 people.

Later this problem was solved, which is confirmed by the following visits. For instance, it is mentioned in § 148 of the Report on the visit to Ukraine of 2009: “some disciplinary cells were unsuited for use as inmate accommodation due to their limited size (e.g. 4.5 to 5 m2). Further, certain cells were very narrow (1.3. m2)…”, according to this it was recommended that cells measuring less than 6 m2 were withdrawn from service or enlarged.  It was also recommended in § 89 that all cells should have at least 2 meters between the walls. The same observations (minimum area of the cell for one person 6 m2 and minimum 2 meters between the walls) were mentioned in § 45 of the Report on the visit to Ukraine of 2012. Moreover, it was specified that the area of toilets should not be included into this calculation.   

All these requirements should be included into Article 115 of the Penal Code of Ukraine, as we can see that the problem remains from year to year, despite the fact that formally there is no violation of penal legislation.

Simultaneously, Article 11 of the Law of Ukraine “On pre-trial detention” still enshrines the standard of the area for one detainee in a cell measuring not less than 2.5 m2. This provision should be amended in the light of the standard of the CPT – minimum 4 m2 for one person, because during its last visits to Ukraine the CPT made recommendations concerning SISO.

Conditions of detention lifelong sentenced persons

Remain unchanged extremely severe conditions of detention lifelong convicts. Contrary to the recommendations of the European Committee for the Prevention of Torture in 2000, the agency refuses to bring these conditions to international standards. For lifelong sentenced persons it is forbidden extended visits, short visits are conducted only through the glass. These persons can leave the camera only in handcuffs and accompanied by a cynologist with a dog. They are not provided by work, have a walk one hour per day. They have to constantly eat out of plastic utensils that are harmful to health.

There are problems legislative character. Thus, persons who have committed crimes in the period since the abolition of the death penalty in December 1999, prior to the entry into force at the beginning of April 2000 law, which introduced a life sentence, could not be convicted of more than 15 years in prison. Such a  maximum sentence in the code was in the first three months of 2000. However, according to rough estimates of up to three dozen of these persons were convicted for lifelong sentence. After repeated requests by the court to reconsider these sentences of about half of them a life sentence was replaced by 15 years' imprisonment. But after the decision of the Constitutional Court of 26 January 2011 review of the sentence ended. These prisoners continue to serve a life sentence. Neither the Supreme Court nor the Commissioner for Human Rights have not shown interest in the resolution of the legal conflict.  


A complaint mechanism for prisoners

As noted in the report of the NGO “Donetsk Memorial” notes that "the country's prison system there is no mechanism for complaints. Over the past four years, there is no positive change. Complaints about the administration of the institutions do not extend beyond institutions, as all the letters carefully reviewed, prisoner can not verify if actually sent his a letter or not. The complainants have been harassed and even punished for filing a complaint. Investigation of complaints very formal and aims to protect offenders from the administration. Not provided for by law confidentiality of going to court, and even in the cases provided for by law structures (Commissioner for Human Rights, the European Court of Human Rights) - it does not follow. As a result - a complete lack of formal complaints to the administration of institutions. According to the ministry, for the year in the central cover ofіs received only 2-3 complaints confirmed. 

Using anti-terrorist units in prisons.
According to Article 6 of the Law of Ukraine "On the State Penal Service" composition of the State Penal Service includes militarized formations. As stated in Article 12 of this Law, militarized formations are units which in accordance with law act within the makeup of penal bodies and institutions, investigative isolation units, and are intended for security, prevention and stopping of actions which disorganize the work of the corrective institutions. Article 392 of the Criminal Code states that actions which disorganize the work of the corrective institutions are the terrorizing in corrective institutions of prisoners, or an attack on the administration, as well as the formation for this purpose of an organized group or active participation in such a group, carried out by individuals serving a sentence involving restriction or deprivation of liberty. In criminal law the term terrorizing of prisoners is understood as the use of physical force against them or threats to use such force, while an attack or the threat of an attack on the administration is seen as commitment of violent actions against it.

Thus the first key moment in the functioning of militarized formations in the Penal Service is the sphere of their designated purpose, confined to two spheres: 1) security for places, 2) prevention and stopping of the actions set out in Article 392 of the Criminal Code. Thus any utterances or other infringements of order and the conditions for serving sentences, including failure to comply with regime requirements do not fall under the sphere of influence of militarized formations. Another key point is the need for a special law to set down the functioning of such special purpose units.

The only legislative grounds for this at present are the Law from 20.03.2003 «On fighting terrorism». According to that act, terrorism is a socially dangerous activity constituting the conscious and deliberate use of violence through the seizure of hostages, arson attacks, murders, torture and intimidation of the population and authorities or other attempts against the life and health of innocent people, or threats to carry out criminal actions in order to achieve criminal aims. A terrorist act is criminal action in the form of use of weapons, the causing of an explosion, arson or other actions, the liability for which is set out in Article 258 of the Criminal Code. Article 4 of the Law stipulates those engaged in fighting terrorism, with the list including the State Executive Service of Ukraine (hereinafter – the SES of Ukraine)
In other words, within the limits of its competence, the SES of Ukraine may fight terrorism. Article 5 § 6 of this Law envisages that the SES of Ukraine shall use measures on preventing or stopping crimes of a terrorist aim on Penal Service sites. And such prevention is undertaken by a special anti-terrorist unit, the regulations for which were approved by the Department’s Order No. 167 from 10.10.2005 (registered with the Ministry of Justice on 16.02.2006 as no. 138/12012). All apparently fine except that Item 3.5 of this Order includes among the functions of the anti-terrorist unit the carrying out of checks and searches of prisoners and people remanded in custody, their things, checks of other people and their things, vehicles on the territory of penal institutions, enterprises of these institutions, and on adjacent territory, as well as the removal of prohibited items and documents. It is this that has, in practice, become the main work of the anti-terrorist unit.

The decision to register the Order has now been cancelled, On the basis of Ministry of Justice Opinion no.15/88 from 24.12.2007 Order no.167 was struck out of the State Register of Normative Legal Acts on 14.01.2008. However practice shows that the cancellation of State registration of the act on special purpose units in no way indicates the dissolving of the latter, at least this can be seen from official the SES of Ukraine’s statements. For example, a press release regarding media reports about the events in the Manevytska Penal Colony (No. 42) on 25 October 2008 (10 months after the cancellation of the Order, reads: «Special purpose units and swift response groups were not deployed in the penal institution. The existence of special purpose units is also confirmed by Item 58 of the Rules of Internal Procedure for penal institutions, passed by the SES of Ukraine on 25.12.2003, No. 275 (registered with the Ministry of Justice on 31 December 2003 as no. 1277/8598), which has remained without the relevant changes. This item allows the SES of Ukraine to assert that the special purpose units provide assistance in carrying out searches of prisoners, without any use of physical force.
Finally on July 3, 2013 the Order of the Ministry of Justice of Ukraine no. 1325/5 was issued and approved the Regulation on regional (interregional) paramilitary forces of the State Penitentiary Service of Ukraine, which regulates the procedure for application of special units in prisons of Ukraine.

The European Court of Human Rights in its decisions regarding Ukraine also pointed to the problem of the use of special units in prisons. In its judgment in the case Karabet and Others v. Ukraine; no. no. 38906/07, 52025/07the ECtHR for the second time found a violation of Article 3 of the European Convention on Human Rights concerning the mass beating of prisoners in Iziaslav correctional colony no. 58 in 2007.

As for the new Regulations, their content raises a number of observations. In particular, if in the previous Regulations, approved by Order of the Department of 10.10.2005 no. 167, main tasks of the Unit included prevention and suppression of crimes of terrorism on the objects of the penitentiary system, and the prevention and suppression of acts that disorganize the work of penitentiary institutions and pre-trial detention facilities, the new Regulations were added with the following task, as participation in measures for ensuring the regime and its main requirements in the PI and SISOs.


In our opinion, specified provision creates substantial opportunities for abuse by the administration penitentiary institutions to involve special military units for carrying out unlawful pressure on the prisoners. Since the regime of penitentiary institutions is rather broad concept which even includes such issues as the wearing of a uniform by prisoners, observing established daily routine by prisoners, work of prisoners, storing personal belongings of prisoners, it is still controversial question as to in which cases of violation of the regime in penitentiary institutions special purposes units can be involved. Thus, as a reason to call up on the special unit for intimidating prisoners, the administration may indicate, for example, delayed get up or going to bed by a prisoner. In this regard, in order to prevent abuses by the penitentiary administration, the indicated task of the special units should be excluded from the Regulations.


In addition, paragraph 3.1of Regulations does not contain any specification of actions that could be an indication of committing crimes of terrorism, which may also contribute to rather broad interpretation of this provision by the administration of the institution.


The negative aspect of the new Regulations is that they still contain the rule which allows conducting surveys and searches in residential and industrial areas, personal belongings of prisoners and detainees, surveys of other people and their belongings, vehicles in the territory of the objects of the State Penitentiary Service of Ukraine, for which the regime requirements are established, and withdrawal of prohibited items and documents. The same provision was contained in the foregoing Regulations, which was canceled due to a number of violations, including violations of the specified rule.


Among the positive aspects of the new Regulations we can be divided into rule, provided in paragraph 6.7 according to which during conducting exercises, classes and training by the Unit, including those with the personnel of the Groups of Rapid Response of PI and SISOs, on the objects of the SES of Ukraine, prisoners and people taken into custody, shall not be involved in these activities.


A fundamentally new Section 7 of the Regulations, which provides informing the public about involvement of the Unit, is also important. However, in our opinion, this Section also needs refinement, as it does not stipulate the procedure and terms for such informing.


Thus, we can see that the new Regulations also require refining and exclusion of the rules that create the preconditions for abuse in the form of the involvement of special military units for committing unlawful violence against prisoners.

With regard to paragraph 20

First of all, it should be noted once again that the definition of “torture” contained in Article 127 of the CCU falls short of international standards, particularly of the definition provided in Article 1 of the CAT. In particular, this article does not mention state officials as special subjects of the above-mentioned criminal offense.  In detail this problem is addressed in the commentaries to section 1 above. 

To date, the only legal mechanism available to people, who consider themselves victims of torture, is taking civil action (Article 127 § 2 of the CCP). The state can also bear liability in such cases. The Law on the Procedure of Compensation for Damage Caused to Individuals by Illegal Activities of Bodies carrying out Investigative Activities, Investigative Bodies, the Office of the Public Prosecutor and Court Authorities is another legal act that may be relevant. It seems only logical to include in this statute a norm stipulating the possibility of demanding compensation for damage caused by unlawful methods of interrogation. However, Article 1 of the act, listing possible grounds for claiming damage does not envisage torture by state officials as such grounds. In general, victims of torture do not enjoy any privilege in Ukrainian legislation and have just the same rights and are placed in the same conditions as victims of any other criminal offence. This fact raises doubts as to the compliance of the Ukrainian practice in this sphere with international standards. Thus, according to Article 128 of the CCP a civil action in criminal proceedings may be brought only by a person who has suffered material or non-pecuniary damage as a result of a criminal offence or other socially dangerous act, while minors and incapacitated persons may be represented by their legal representatives. Such a narrow definition of a person who is entitled to claim being a victim of torture is not in line with international standards. In particular, it fall short to Article V of the Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights and Serious Violations of International Humanitarian Law
 as well as the practice of international judicial institutions, e.g. decisions of the European Court of Human Rights in Kurt v. Turkey
, Cakic against Turkey,
 etc.

In its 6th periodic report the government, unfortunately, did not consider it necessary or neglected to provide data on the number of people who have been recognized as victims of torture or inhuman treatment or punishment. According to information provided to the Kharkiv Human Rights Protection Group by the State Judicial Administration, during the first six months of 2013 fifty two (52) people have been  recognized as victims of the crime prohibited by Article 127 of the Criminal Code - torture. Thirty three (33) were men and nineteen (19) are women. The percentage of juveniles among the victims of torture is, unfortunately, quite high. Fourteen (14) children – almost 27% of the total number – have been officially recognized as subjected to torture.  Out of these fifty two, forty (40) suffered bodily injuries; seven (7) – pecuniary or non-pecuniary and five (5) people died as a result of inflicted injuries. Unfortunately there are no official statistics in Ukraine on what sum of money each victim receives as compensation for damage to life, health or physical/mental harm. This makes it difficult to provide the Committee with a precise answer to the question raised by it and, in general, does not make it possible to assess if the amount of compensation received by victims of torture is adequate, efficient, expeditious and that required by international standards. 
The only information available to KHPG, is the total amount received by 52 victims of torture or their heirs. As of 31 December 2012 this amounted to 267,311 UAH (32,893 USD). Without accurate data on how this amount is distributed among the victims of torture, KHPG would not wish to engage in speculation about the adequacy of the compensation awarded to each individual. However, given the seriousness of the offense, its character, the absolute nature of the prohibition of torture in international law and the fact that among the victims there are women and minors, this sum seems unsatisfactory.

With regard to paragraph 21

The positive changes that came into effect with the introduction of the new CCP in 2012, including the question on the inadmissibility of confessions and other evidence received as a result of torture have been discussed in detail in the comments to section 4.   

As to the quotas on crime solving, officially there is no predefined number of solved crimes that an officer should upheld. However, according to two successive orders by the Interior Ministry regarding the assessment of the law-enforcements performance –Order № 17 from 20 January 2011 and Order №138 from 14 February 2012 – such indicators as monthly dynamic of crime prevention and solving rate remain the principal criteria for assessing the performance of law-enforcement officers. 

With regard to paragraph 22

Hazing (ukr. didivshchyna – rule of the grandfathers) describes a certain informal set of rules among conscripted soldiers that leads to informal subordination and humiliation. Acts of harassment, systematic humiliation, abuse, physical and psychological violence (sometimes resulting in death of the victims) are a substantial part of hazing leading to severe human rights' violations and occasionally driving the victims to commit suicide. Hazing is a major source of poor morale in the armed forces. Even though hazing in the Ukrainian armed forces is not such a widespread phenomenon as in Russia, it is still prevalent.

Officially hazing in the narrow sense of didivshchyna as a special relationship between fresh conscripts and longer-serving soldiers based on psychological pressure and physical violence does not exist anymore since the length of service was reduced to one year in 2005 and conscripts are drafted and released from service altogether.
 Nevertheless, hazing in a broader sense of nestatutni vidnosyny (ukr. unwritten rule of relationships) that also include the abuse of fellow servicemen or subordinated servicemen continues to flourish in the Ukrainian armed forces.

In practice, the overall cases of hazing in the Ukrainian armed forces remain latent, since for the most part no proceedings are instituted; no investigations conducted and guilty persons remain usually unpunished. Only if the victims have the courage to defend themselves legally and if criminal proceedings are actually initiated, incidents become public.

In recent years, several cases of hazing became known. We want to report on the backgrounds and the results of some of them to illustrate how judicial bodies deal with the issue. For example, in April 2011 it was reported that in Dnipropetrovsk a senior lieutenant hazed subordinate soldiers. He used violence against them, punched them in the face and hit them with a spade. He also humiliated his victims by forcing them to carry out hard labor and excessively exhausting physical exercises. According to Article 424 of the Criminal Code (excess of power and authority by military officials) the senior lieutenant was sentenced to four years and six months imprisonment.
 This punishment has to be seen in the light of a persistent fight against hazing in the Ukrainian armed forces as former Minister of Defense Mikhail Yezhel' put it. One reason for the severe judgment might be the sharp increase in registered cases of hazing in 2010 by 20 percent compared to the previous year, so the government registered the necessity to do something about it.

In July 2011, the military prosecutor in Simferopol garrison during the prosecutor’s inspection of servicemen’s life-and-health protection in one unit of the Ministry of Defense of Ukraine deployed in the Crimea, found numerous cases of hazing among servicemen. In two cases proceedings were instituted according to paragraph 2 of Article 424 of the Criminal Code of Ukraine. In the first case the junior sergeant harassed and beat a subordinate servicemen for refusing to bring two bottles of beer, and in another case a junior sergeant, wanting to demonstrate his physical superiority and advantage of his official position, repeatedly beat three subordinate servicemen.
 Another incident was reported in August 2012 by the newspaper “Segodnya” that in the military unit T0300 stationed near the town Stary Sambir a senior soldier beat two conscripts who had been drafted more recently. The Prosecutor's office in Zakarpattia Oblast charged the perpetrator under Article 406(2) of the Criminal Code (violation of the regulations on personal relations among servicemen in the absence of subordinate relations). In case of conviction, the soldier might face two years of service in a disciplinary unit or from two to five years of imprisonment.

In certain cases the victims of hazing are driven to suicide as was the case on 28 March 2011 in the Krivozhsky tank unit, where a serviceman on guard duty shot himself. The officials tried to cover it up and announced their own version of the circumstances: They claimed that the soldier was devastated after receiving a letter from a girl he loved inviting him to her wedding. It remains unclear why, if this was indeed the case, the officers allowed him, given his critical mental state, to fulfill his guard duty with a loaded weapon.

However, due to the gradual downsizing of the Ukrainian armed forces, fewer cases should occur. Furthermore, the Ukrainian government has announced that compulsory military service is to be abolished and the Ukrainian forces changed into a professional army by 2014, although those announcements have already been made repeatedly.
 These developments, even though not deliberately directed at solving the problem of hazing, will certainly contribute to make incidents less likely. As Minister of Defense Pavel Lebedev told the political journal “Korrespondent” his ministry also plans to improve work and living conditions in the Ukrainian army further and has already raised the soldiers' monthly pay from UAH 1,500 to UAH 3,000 to attract better qualified personnel.
 As a measurement to guarantee servicemen's personal safety Aleksey Sereda, military commissioner of Kharkiv Oblast and head of the military garrison in Kharkiv, informed in an interview with “Vecherny Kharkov” that soldiers are already allowed to use cell phones and a confidential direct telephone line has been implemented so soldiers can report cases of harassment and abuse directly.

Nevertheless, further efforts by the Ukrainian government are still required in order to protect servicemen from violation of their human rights and to ensure efficient criminal prosecution in the relevant cases.
With regard to paragraph 23

The living conditions in Ukrainian detention facilities do not bear scrutiny. The existing building stock is very old and further deteriorating. There are frequent reports of detention centres being understaffed, having inadequate sanitary facilities and outdoor exercise areas. Mostly, ventilation and lighting conditions are poor. In general, the Ukrainian public is aware of the harsh living conditions in Ukrainian detention facilities, but few have ever seen a SIZO from the inside. Public awareness increased, when in April 2012 the Ukrainian TV channel TVi showed the documentary film “Lukyanivka. Prison No. 1”, produced by the journalist Kostiantyn Usov, about the living conditions in the Kyiv pre-trial detention center or SIZO The film includes shocking footage shot by prisoners from cell phones. The conditions shown in the film differ a great deal from those typically demonstrated to delegations of international institutions, human rights defenders and journalists. One can see dirty cells with dangerous fungi on the walls and disgusting food. With respect to the drinking water, the prisoners have no choice but to drink water of extremely bad quality. Corruption and exploitation of inmates' vulnerable position by prison guards are seen on a daily basis.

In addition to bad conditions, inmates in almost all penitentiary facilities suffer from severe overcrowding (in 2010 the living space per inmate was far below international and national standards, three as opposed to four square meters).
 Furthermore, the State Penitentiary Service fails to provide sufficient job opportunities: In 2012 not even half of the inmates (44.3 per cent) able to work received paid work placements.

Acknowledging the critical situation the Ukrainian government decided to reform its penitentiary system thoroughly in order to approach European standards. On 29 April 2013 a program drawn up by the Justice Ministry was adopted. The program is for 4 years, 2013―2017, with an approximate amount of 6 billion UAH in funding for that period.
  The plan is to increase the norm of living space and to shift from large prison cells that are similar to group accommodation in barracks to a block system with smaller cells and fewer prisoners.
 Another measure to reduce the widespread problem of overcrowding is to introduce a probation system, thus giving the option of punishment without the need to imprison the person convicted. In detention systems of Western countries the common system of electronic monitoring through "tagging" would also make it possible to reduce the burden on pre-trial detention facilities (the Ukrainian SIZO stands for slidchy izolyator, or investigative isolution unit) that are especially affected by overcrowding. Until now, overcrowding in these facilities was even endorsed by the law with Article 11 of the Pre-Trial Detention Act requiring that each person detained have a space of at least 2,5 square meters. This figure is in breach of international standards, yet often the State Penitentiary Service even fails to provide that small space. In 2012 the pre-trial detention facilities in Kyiv and Donetsk were severely overcrowded, the former exceeded its maximum capacity by 37 per cent, while the latter had 2,898 inmates instead of the permissible 1,970.

  Nonetheless, one of the major obstacles to solving the problem of chronic overcrowding is to eliminate any incentives to fill penitentiary facilities with more and more inmates. To this day, according to the Law on Staff Numbers of the State Penitentiary System, the total number of staff in pre-trial detention centers and in penitentiary institutions depends on the total number of inmates with a prescribed ratio of one to three.  To ensure job security, it is therefore in he State Penitentiary Service’s interest to have more inmates.

The health care situation in Ukrainian penitentiary facilities is still critical. Due to chronic underfunding there is a lack of qualified medical personnel and often a lack of medical equipment to detect various diseases. Detention facilities frequently run out of medication urgently needed to treat the sick.  Given the high proportion of inmates with infectious diseases and other chronic diseases, the medical wards within the penitentiary centers are overburdened. Yet even gravely ill inmates, for whom imprisonment is life threatening, are not being released.
 Furthermore, medical check-ups on a regular basis are not carried out. The latest efforts to reform the State Penitentiary Service also aim to improve the healthcare infrastructure in detention facilities in order to ensure inmates' access to up-to-date medical help. 

On February 10, 2012 the Ministries of Justice and Health issued a joint order, which approved procedure for interaction of medical units of the State Penitentiary Service with health care institutions on providing health care to detainees. This order provides people detained in custody with the right to freely choose a doctor from a healthcare institution. Although the adoption of this order is a definite positive step, the right to free choice of doctor may only be enjoyed by those detains who have the means of paying for this which is direct discrimination caused by the legislation.
In addition, a number of measures are going to be introduced offering new methods in psychological counseling and pedagogical support for the inmates. Another frequently voiced concern involves poor qualification of staff. In this regard, the reform from 2013 includes a new personnel recruitment procedure and improved training and professional development training for prison officers. Ukraine’s government has on numerous occasions announced reform of the penitentiary system, so we need to await tangible results in the near feature.
The problem is particularly acute of ensuring the right to health of remand and convicted prisoners suffering from grave illnesses. At best, they will be sent to one of the State Penitentiary Service medical institutions.  These, however, are often unable to provide adequate medical care, and then, according to the law, a prisoner shall be transferred to a civic hospital for proper treatment. In most cases, the prison authorities do not want to do this, and they may only be forced through an ECHR decision on applying interim measures in accordance with Rule 39 of the ECHR. This decision obliges the state to transfer the patient to a general civic hospital. In cases where a detainee or an inmate suffers from a serious disease included on the List of Diseases which are the Basis for Application to the Courts for Relief from Further Punishment» (hereinafter –“the List of Diseases"), adequate medical care must be immediate. The List of Diseases mainly contains incurable diseases, and furthermore, in the terminal stage. In such cases there is no possibility to save a man's life even with the most modern methods of diagnosis and treatment. In fact, the practice is to release people, when they are near death. Pre-trial and court procedure for releasing a person from continuing their sentence take a lot of time.. In addition, even in the case of an application from the penitentiary institution to the court to release a person, the court in many cases rejects this. Such patients need not only medical, but also palliative care, the provision of which is not provided at all in places of imprisonment.. Such cases often end with the prisoner dying in the colony.  According to Ukraine’s Supreme Court
 when deciding whether to release a person, a court should take into account not only the medical report, but also the gravity of the offence, the behavior of the prisoner while serving his/her sentence, attitude to work (the account of this fact seems particularly unjustified in respect to people with serious diseases, who are unable to work for health reasons), degree to which they have reformed and other circumstances. Having unlimited discretion with regard to release of a person on the grounds of illness, the courts in some cases refuse several times to allow applications from the colony administration to release people who are near death in the absence in most cases of the necessary medical aid and care. Even more problematical is the situation for those suffering from a serious disease before any sentence has been passed by a court, and who are kept in a detention facility or SIZO. Although the same Article 84 of the Criminal Code allows for the release of such people, implementation in practice is extremely problematical. There is no resolution of the Plenum of the Supreme Court of Ukraine, which would give recommendations to the courts regarding the issue of release with regard to suspects and defendants suffering from a serious disease in contrast to the release of a person already serving a sentence. In one way or another, the release of a person on the grounds of illness during the criminal proceedings before a verdict has come into force is the exception. This problem is aggravated by the fact that SIZOs, in general, are worse equipped with medical personnel, facilities and special equipment than penal institutions. 

Another specific case of violation of the right to health care is the lack of medical care for arrested people and detainees who use and are addicted to drugs. For those patients who get substitution therapymethadone , this
 violation occurs in the form of interruption of therapy during their detention in the ITT as well as SIZO. For people from this group who were receiving methadone substitution therapy at the time of their arrest, but were in a state of abstinence, medical care should be provided in accordance with medical protocols for drug treatment services (detoxification). Despite the special regulation, which provides procedures for ensuring the continuity of the methadone substitution therapy in the case of arrest of a person and his/her detention, in practice the lack of medical aid of this kind is quite frequent, in some cases with lethal  consequences (see the information in paragraph 17 of the List of Issues).
 Another pressing problem is the problem of providing medical aid, and in particular cases the treatment of people suffering from severe diseases during their transfer from one place of detention to another. This problem is aggravated not only by improper conditions in transit, but also by the lack of access by personnel to the personal case file and medical records of the prisoner before they arrive at their destination. The negative effect of this regulatory ban on access to the personal case file is that it makes it impossible to add information regarding medical aid provided to him during the transfer to his medical documents.  It thus makes the very healthcare (except for emergency cases where there is a threat to the person’s life) impractical. In accordance with SPtS information, medical records (hospital records, medical history, etc.) shall be contained under seal in the personal case file of a convicted prisoner. The administration of places where the person is held temporarily (SIZO) are not allowed access to this without the permission of the court or relevant prosecutor. Thus, if a person suffers from a chronic disease, there is no possibility of full treatment during his transit movement.
A separate problem is also the administrative subordination of the medical staff of SIZO and penitentiary institutions to the administration which inevitably leads to situations of internal conflict of interest related to their "dual status" (both medical personnel and penitentiary service employees). Accordingly, if it is necessary to provide medical aid to a person who is in conflict with the administration, in case of pressure by the administration (a kind of punishment of a rebellious inmate), the amount of such aid can be reduced or not provided at all.
Another serious problem is the lack of appropriate conditions for the detention of women with infants at the SIZO, as well as the impossibility of providing the adequate medical care to the infant in the conditions of SIZO.  A flagrant case which highlighted this problem was the case of K. who had to appeal to the ECHR to apply urgent measures as the medical personnel of the Kharkiv SIZO were not providing medical care to her three-month son in the absence of a pediatrician at the medical staff of SIZO.
 And the pediatrician of the Health Ministry institution responsible for observing children in the Kharkiv SIZO according to the Clinical Protocol of the medical supervision of healthy children under the age of 3 years old approved by the order of the Ministry of Health of 20.03.2008 № 149,  had not examined the child for a long time. The reason of this is the established practice of the relations between the SIZO administration and health center where pediatricians do not examine children who are with their mothers in the SIZO on a regular basis, but only when requested by the SIZO administration. For the same reason the child did not receive the necessary vaccinations. Unfortunately, it should be noted that this is not the only case where a child who is with his/her mother in the SIZO does not receive medical treatment.
With respect to the situation of foreign nationals and asylum-seekers in Ukrainian penitentiary facilities, the picture is slightly different. All in all, one can notice some improvements. The improvements primarily concern the conditions of imprisonment, but nevertheless, most of the migrants are still detained on questionable grounds and refugee status is rarely granted. The Ukrainian authorities also make use of the practice of repeat imprisonment as happened to a group of Somali refugees, reported by Human Rights Watch in 2012.
 In recent years, several new detention facilities for foreign nationals and asylum-seekers have been built in Ukraine. This change has to be seen in the light of a revised European policy towards refugees and asylum-seekers. By financing detention facilities for foreigners in Ukraine the European Union creates the necessary infrastructure, allowing the member countries of the European Union to send irregular migrants back to Ukraine. In 2011, 30 million EUR were allocated to build nine new detention centers in Ukraine.
 Various monitoring reports confirm that, all in all, the conditions in detention facilities for foreign nationals have improved since 2009. However, there are still problems with access to legal aid, lack of interpretation services and sufficient medical care. Cases of ill-treatment and abuse of detained foreign nationals are still reported regularly.

With regard to paragraph 24 
The overall state of the situation with regard to domestic violence against women

Violence is the reason for the breakup of thousands of Ukrainian households. About 90% of those who suffer from domestic violence, according to Interior Ministry data, are women. 

It is a violation of human rights and a gender-conditioned phenomenon; it violates the fundamental human right for life: more than 1,000 women in Ukraine annually die at the hands of family members. The number of more than 100,000 calls to police on cases of domestic violence is just the official statistics of the Interior Ministry for the eleven months of 2011
. According to data from the Ministry of Social Policy, during 9 months of 2012, 71, 714 applications concerning violence in the family were submitted by women. 110,057 people are on the police registers of those known for domestic violence. 
.

The overall state of the situation with regard to trafficking in human beings

Trafficking in human beings remains a real issue for Ukraine. During January 2000 – June 2012, 8,676 human trafficking victims, received assistance from the Agency of the International Organization for Migration in Ukraine (during January-June 2012 – 510 persons).
 The Interior Ministry in 2012 uncovered 155 cases of human trafficking and identified 187 victims, including 124 women, 14 minors and two children (under 12). 94 people were prosecuted. 6 organized criminal gangs working in this area were broken up. 

According to the Prosecutor General’s Office, 72 crimes under article 149 of the Criminal Code (“Human trafficking or other illegal transactions involving the transfer of human being” were recorded for the 1st half of 2013".

According to International Organization for Migration in Ukraine data, there has been a certain decrease, in particular, in the number of victims that come back from the countries of the European Union (5.5% in January-June 2012, 18% in 2011, as against 28% in 2010). Russia and Poland are becoming the most popular destination countries for Ukrainians. The cases of internal trafficking in human beings constitute up to 8%, with the victims of these crimes mostly children and young girls, exploited for begging and sex. In most cases Ukraine is becoming more of a destination country for human trafficking – for the purpose of labor exploitation in agriculture and construction. In 2010, 8 victims were found, in 2011 – 23, in January-June 2012 – 54. Of foreign victims of human trafficking, 43% were citizens of Moldova. The number of cases of labor exploitation is growing. For instance, 83% human trafficking victims who received assistance in January-June 2012 (more than 2/3 in 2011) suffered experienced labor exploitation, and 10% (25% in 2011) suffered from sexual exploitation.

On measures to prevent violence against women

As to the domestic violence

Among the positive measures provided by the state authorities in order to prevent domestic violence Ukraine’s signing in 2011 of the Convention of the Council of Europe No. 210 on preventing and combating violence against women and domestic violence
 and approval of the Concept of the State Targeted Social Program for Support of Family till 2016, adopted by the Cabinet of Ministers on 31.05.2012 (hereinafter – the Concept)
 can be mentioned. Such a program had to be approved in 2011, as the term of the previous one ended in 2010. For two years there was no such program in the country.

The Convention of the Council of Europe No. 210 contains provisions concerning eradication of both the usual forms of violence against women, like physical and sexual violence, stalking, sexual harassment, domestic violence, and the issues that are not very widespread but still do exist in Ukraine, in particular, women’s circumcision, forced marriages, ‘honor’ crimes. In connection with this, the legislation will require the corresponding analysis as to its compliance with the provisions of this Convention and significant updating.

The Concept stresses among other things the gravity of the problem of domestic violence, which leads to divorces and is one of the preconditions for the spread of crime in society. The Concept specified that violence in the family is especially dangerous because it harms children, who are immediate victims of violence and witnesses of its manifestations, and when they grow up they apply this negative experience in their own families. Violence in the family is a public problem, which has to be addressed at the level of the state. According to the approved Concept, the Program for Support of the Family till 2016 is designed along three directions – formation of the positive image of family; promotion among young people of a responsible attitude to marriage and parenthood so that they want children; securing of social support for families in hardship and families on the brink of hardship, to help them preserve the family, avoid children being taken away from their families, combat violence in the family, and to provide necessary social services by conducing effective preventative work. The Program is supposed to be implemented by governmental agencies and bodies of local self-government, as well as non-governmental organizations. It is planned that the Program will be funded at the cost of the state budget and local budgets, as well as from other sources. 

At the same time it should be noted that because of the weak institutional mechanism and close to nonexistent interaction between the agencies and institutions charged with the tasks of implementation of the governmental policy on prevention of violence in the family and eradication of gender-based discrimination, the activities in this sphere are lacking in effectiveness, especially with regard to protection of victims of violence. 

There is, for example, no system in place for regular training of law enforcement officers, judges, and social workers concerning the effective provisions of the legislation in the sphere of combating domestic violence and gender-based violence.

The corrective programs for abusers, introduced by the law in 2009, are not operating. Very few persons are referred to these programs, and even fewer complete them. According to data from the Ministry of Social Policy, in 2011 of 4,240 people who were referred, only 396 completed such programs, and in 2012 there were 2,414 people referred, of whom only 569 completed these programs
. The catastrophic situation with these corrective programs is not contradicted by the Government in their report. According to the Government in 2010, 2,532 people were referred on corrective programs and only 165 of them completed them.

The Law on Prevention of Violence in the Family does not provide for the mandatory establishment of crisis centers. They have to be established by local state administrations on submission from a specially authorized executive body yet there is no procedure for identification of the needs of the region. 

In fact, there is virtually no funding for activities in the sphere of prevention of gender-based violence, in particular, for provision of assistance to the victims of such violence. This leads to non-observance of the legislative provisions. As a result, more and more complaints on inactivity and actions of different governmental agencies are received at the National «hotline» on prevention of violence and protection of children’s rights. During the first 9 months of 2012, this received 8,001 calls, of which 68.8 % were from women and 31.2 % from men. 12.3 % of all calls were about violence in the family, of them: 51.9 % – about physical violence, 35.0 % – psychological violence, 7.6 % – economic force and 5.5 % – sexual violence. Extreme cases of domestic violence were reported in 0.8% of the total number of calls. More details about the problem of the law enforcement bodies failing to respond to complaints of domestic violence can be found in the chapter regarding issue 24 (b) of the List of Issues.

Human trafficking
According to the organization "La Strada", human trafficking remains a an urgent problem for Ukraine. Comparing analytical reports of the last 3-4 years and available data for 2013 we can draw conclusions on current developments and major tendencies in this area. This exploitation is escalating, both abroad and in Ukraine. Among the victims of human trafficking the percentage of males has been increasing (according to the International Organization for Migration (IOM) this figure amounted to 23 % in 2009, 36 % in 2010, 43 % in 2011, 56 % in 2012 and 51 % in the 9 months of 2013). The number of minors among the victims remains high. Many cases show mixed forms of human trafficking. The number of foreign nationals among human trafficking victims (from Moldova, Uzbekistan, Kazakhstan, Pakistan etc.) is growing
.  
The positive steps towards combating trafficking in human being include the ratification by Ukraine on September 25, 2010 of the CE Convention on combating human trafficking.
In addition, on 21 March 2012 the Cabinet of Ministers adopted Resolution No. 350 “On approval of the State Targeted Social Program on Counteracting Trafficking in Human Beings for the Period till 2015”.  The State program is from 2013 to 2015. It provides for the implementation of measures aimed at improving national legislation in the field of combating human trafficking , the introduction of a system for monitoring the activities of those bodies involved in work on combating human trafficking; carrying out research on new challenges and trends in this area; providing advanced training of law enforcement agencies, social experts services; increasing the level of public knowledge about the contemporary manifestations of trafficking; advocacy and education on issues of employment, etc. 

In 17 regions of Ukraine regional programs and action plans, including measures to combat trafficking in human beings have been approved (Crimea, Vinnytsa, Volyn, Dnipropetrovsk, Donetsk, Zhytomyr, Zakarpatia, Zaporizhya, Kirovohrad, Mykolaiv, Rivne, Sumy, Kharkiv, Kherson, Cherkasy regions and in Kyiv and Sevastopol).

The Government states in its report that in 2007 - 2010 years funding for the State program to combat human trafficking from the local budgets amounted to USD 3,047.600. At the same time, the Government has not provided information on funding for such measures in subsequent years. In this connection it should be noted that in the regions such as Crimea, Kiev, Luhansk, Poltava, Rivne, Sumy, Kherson, Cherkasy and Chernihiv funds for the implementation of measures to combat trafficking in human beings were not allocated.

In order to increase public awareness of the measures and methods used by criminals and given the potential danger posed by human trafficking, the Security Service [SBU] and the Administration of the State Border Service of Ukraine carry out information and preventive work in the media.

In order to facilitate employment possibilities and to combat human trafficking, the State Employment Center has carried out work on referring people for vocational training, which helps to reduce unemployment and improve the skills of the population.

Article 17 of the Law on Counteracting Trafficking in Human Beings states that in order to ensure observance of the rights stipulated by the Law, human trafficking victims can be referred to one of the centers of social services for family, children and youth, the social service centers or the centers of social and psychological rehabilitation of children and shelters for children, where the victim is a minor. 

According to the Government, there are presently 22 centers for social and psychological support, providing assistance to human trafficking victims. However in accordance with the provisions of the specified institutions developed on the basis of the Standard Provision on Centers of Social and Psychological Assistance (Cabinet of Ministers Resolution from May 12, 2004, No. 608); the Standard Provision on Centers of Social and Psychological Rehabilitation of Children  (Cabinet of Ministers Resolution from January 28, 2004, No. 87) and the Standard Provision on Territorial Social Service Center (provision of social services) (Cabinet of Ministers Resolution from December 29, 2009, No. 1417), human trafficking victims are not included in the list of people entitled to receive services in these institutions. 

Moreover, the monitoring results of institutions providing assistance to victims of domestic violence and human trafficking conducted in June-October 2012 by the «La Strada-Ukraine» Center»
 show that there are real problems with access to services for human trafficking victims, namely the age limit (up to 35 years of age), the need to register to be admitted to centers of social and psychological assistance, etc.  There are also difficulties with identifying human trafficking victims among the total number of clients (people in difficult life circumstances) of the abovementioned institutions. 

There are complications and infringements during the process of obtaining compensation to the victims of human trafficking for the material, psychological and physical harm they suffered. These include the investigators’ formal approach in explaining to the victims their right to claim compensation; the need to prove psychological damage; the remoteness of the expert centers and low number of attested court forensic psychologists; the lack of international cooperation on protecting the property rights of Ukrainian citizens; the imperfect legislative mechanism for obtaining compensation; inefficiency of article 1177 of the Civil Code of Ukraine concerning the state’s obligations to compensate losses to the victims, etc. 

Taking into account the above-mentioned, it is too early to talk of the successful implementation of the recommendations of the Committee contained in its concluding observations.

With regard to paragraph 24 (b) 
Violations of the rights of victims of domestic violence  

The Government state in their report that in order to prevent domestic violence they focus, in particular, on increasing the effectiveness of law enforcement bodies and the prosecution of perpetrators, as well as the training of civil servants working in the field of combating domestic violence

However, according NGO "La Strada-Ukraine", victims of violence often face failure to respond and a low level of efficiency on the part of public authorities who have the power to protect citizens from violence in the family.

In the first 9 months of 2012, the National «hotline» received about 200 complaints regarding the ineffectiveness or inaction of governmental agencies. Most complaints are about systematic breaches by law enforcement officers (71.2 %): they do not respond to complaints and do not come when called, claiming that violence in the family is a problem of this individual family and does not require the involvement of law enforcement agencies; protection of the abuser’s rights (the husband is a co-owner of the house or a father of the child, so his detention, arrest, or a restraint order against him may violate his rights), call-outs which receive no response; and in case of physical violence other forms of violence, especially psychological, are left unnoticed. 

It is still problematical to protect the rights of people suffering from domestic violence, but formally not complying with the description of a family member as stipulated in the Law on the Prevention of Violence in the Family. These people can be former spouses or relatives who do not live together. Law enforcement officers address such cases formally and fail to apply other norms of the legislation to protect the rights of victims of such violence.

The rights of victims of violence in the family are also violated in Ukrainian courts. Victims of domestic violence who have suffered light injuries or battering or torture have to apply to court by themselves under the procedure for private prosecution. In most cases they prepare their own law suits, yet these must comply with the requirements for an indictment which is usually drawn up by investigators and prosecutors trained in law. It is not surprising that victims of violence make mistakes in these applications. Judges review such cases rather formally, do not explain to the victims of domestic violence the mistakes in their applications and refuse to accept them and initiate proceedings on the subject of the claim
. It should be noted that with the adoption of the Code of Criminal Procedure the situation has changed: under the new Code, the investigator or prosecutor starts criminal proceedings in all cases of private prosecution, i.e. it is no longer necessary to turn to the courts oneself, however it for the victim the prove the guilt of the accused in court.

When criminal cases over domestic violence are examined in court, the sentences are rather short or are replaced with probation. The Luhansk Regional Court of Appeal revoked this ruling and issued a life sentence.
.  Such an inadequate sentence from the first instance court shocked Ukraine
. In 2012 there was a huge scandal over the 15 month sentence passed by the Rovenkivsky city court in the Luhansk oblast  passed on an ex-police captain, who brutally murdered his wife who was a senior police lieutenant herself, and threw their little son to the side of the road
.

The issues raised by the Committee as to the adoption of measures by the State in order to effectively investigate complaints from victims of domestic violence and bring the perpetrators to justice therefore remain immediate for Ukraine. 
With regard to paragraph 24 (c) 
As to the trafficking in human beings 
The Interior Ministry in 2012 uncovered 155 cases of human trafficking and identified 187 victims, including 124 women, 14 minors and two children (under 12). 94 people were prosecuted. 6 organized criminal gangs working in this area were broken up. 

A number of measures have been implemented in the field of combating morality-related crimes.  716 instances were unidentified of the creation or running of brothels and Article 302 of the Criminal Code. 544 people believed to have committed those crimes were identified; 66 pimps arrested. 7 organized criminal gangs working in this area were dissolved.

Reports of international organizations and surveillance experts give reason to speak about the low efficiency of the judicial branch, which is manifested in inefficient examination of criminal cases regarding human trafficking by the court. The problem of court examination of cases and the sentencing of criminals is a very serious obstacle for the exercising of the rights of victims of trafficking in human beings to a fair trial. This problem needs to be addressed through carrying out educational measures and training of court personnel, including the Academy of Judges of Ukraine, and by strengthening anticorruption legislation and control, the formation of mechanisms, which prevent abuse of authority of the judiciary.

As to domestic violence 

To monitor how district police officers implement the provisions of the Law on the Prevention of Violence in the Family, a survey was conducted in July–September, 2011: 294 police officers were surveyed in eight oblasts of Ukraine and in Simferopol (the Crimea). This survey was not planned as nationwide research; at the same time it gave grounds for drawing certain conclusions. District police officers come across cases of domestic violence rather often. A little more than 14% are informed of them from 10 to 20 times a month, more than 45% — from 5 to 10 times a month, and almost 40% of the surveyed — less than 5 times a month. This means that annual figures would look as follows: 14% have from 120 to 240 cases, 45% have from 60 to 120 cases, and 40% have less than 60 cases a year. If even the smallest of these numbers — less than 60 cases of violence a year — is multiplied by the number of districts (around 13,000), the total would be almost 780 thousand cases.

Based on these calculations, the average number of domestic violence cases per district police officer is 6.8 cases a month, or about 82 cases a year. If taken nationwide, the estimated annual number of domestic violence cases would be about 1,066,000. Obviously, these numbers are nothing but tentative calculations, but they are based on the actual data of the survey.

At the same time, the data from sector-based statistics shows that the number of calls to Interior Ministry agencies regarding domestic violence is a little more than 100,000 a year. The difference is more than seven-fold. The conclusion that can be made here is that the Interior Ministry agencies only register approximately 10% cases of domestic violence cases.

Regarding the activities of Interior Ministry agencies as to the complaints on domestic violence there is more detail in the section in par. 24 (b) of the List of Issues.

The Unified State Register of Court Rulings (2011) makes it clear that there have been no hearings on compensation claims brought against individuals guilty of domestic violence for the benefit of the victims of violence.
 . Most sanctions imposed by the court for domestic violence are in the form of fines and become a double burden for the family. According to Interior Ministry data, over 6 months in 2010 fines accounted for about 82% of all verdicts under Article 173-2 of the Code of Administrative Offenses while administrative detentions constituted about 13 %.

In the majority of cases related to domestic violence where the offenses are classified as of light or medium severity, the court hands down suspended sentences under Article 75 of the Criminal Code of Ukraine (“mild penalties”). 

The courts rarely pass separate rulings aimed at drawing the attention of social services or enforcement bodies to a given family in order to prevent further instances of violence or even more serious offenses and to protect the victims’ rights. 

Judicial practice in Ukraine has few examples of enforced treatment for an alcoholic or a drug addict, imposed by the court under Article 76 of the Criminal Code in the case of suspended sentences in accordance with Article 75 of the Criminal Code.

With regard to paragraph 24 (d) 
On March 7, 2007 the Cabinet of Ministers approved a State program on Combating Trafficking in Human Beings for the period up to 2010. Unfortunately, its final version was significantly reduced from the draft version prepared through the joint efforts of government bodies, international organizations and NGOs in 2005. For example, in the program there were no provisions on a monitoring system of its execution; the paragraphs regarding the establishment of a National Coordinator for Combating Trafficking in Human Beings and the establishment of the National Referral Mechanism for Victims of Trafficking disappeared, etc. For all the years of the program’s implementation funding of UAH 1,469.7 was envisaged.
 

The state program provided a number of measures till 2010, in particular, with a view to raise public awareness of the problem of trafficking in human beings, and as a result - reduce the number of people falling victim to traffickers; skills development of central and local executive bodies, taking part in anti-trafficking activities; as well as to combat it through training of government officials and representatives of public organizations; improvement of the work of law enforcement authorities, increase level of their cooperation with the relevant agencies of other countries in investigating crimes related to human trafficking; improvement of level of rehabilitation services, increasing the number of reintegrated persons by enhancing the social, legal, medical and psychological assistance to human trafficking victims.
Regarding the issue of public awareness it should be noted, that information about the detention of human traffickers and cases initiated under article 149 of the Criminal Code is rarely covered by the media. Moreover, information about such cases brought to court, the results of court proceedings, the sentences passed in these cases and prosecution of traffickers, etc. is virtually non-existent in the information sphere. Lack of positive information does not promote the victims’ desire to cooperate with the law-enforcement agencies and creates distrust regarding the likelihood of just resolution of such cases.

The publication of material on combating human trafficking, information and educational campaigns in 2009 and 2010, as well as training of specialists remained the initiative and task of international and civic organizations.

Statistics on crimes, classified under Article 149 of the Criminal Code remain stable, although a certain tendency towards decrease can be observed. Thus within 6 months of 2011, 126 criminal proceedings were initiated (in 2010 – 337). This tendency is accounted for by reorganization and drawn-out reforms within the Interior Ministry – dissolution of the Department for Combating Human Trafficking Related Crimes and its replacement by the Department for Combating Cybercrimes and Human Trafficking, and subsequent liquidation of this latter, making it subordinate to the Criminal Investigation Department.

Granting assistance to the victims of human trafficking still remains predominantly within the competences of international and non-governmental organizations. IOM in Ukraine provides funding for about 95% of all support programs for trafficked persons, finances the operation of specialized Medical Rehabilitation Centre, which provides comprehensive and specialized confidential care for trafficked persons from all regions.

The judicial procedure as well as the process of convicting the culprits creates serious hindrance in exercising victims’ rights to fair trial.

With regard to paragraph 24 (e) 

With respect to criminal prosecution, see the information in paragraphs 24 (b) (c) of the List of Issues.

Regarding state policy on combating domestic violence the following should be noted.

Existing official data does not reflect the real state of the problem in relation to gender-based violence against women as a result of shortcomings in existing legislation.

The faults in the present normative and legal system account for difficulties in counteracting violence. Before 2008 there were no statistics at all with respect to family violence. Starting from 2010 only less segregated statistics reflecting domestic violence indicators without any differentiation as to its types became available. The data on murders and rapes of women and girls are available, but the figures do not reflect the actual state of affairs in society, since not all the indicators are taken into account.

There are no viable legal mechanisms for judicial protection of violence victims against discrimination. Monitoring (2011) of compliance with the law showed that the victim is not protected from violence in the family and that perpetrators are not held adequately responsible. Legislation defines the persons within the scope of violence prevention measures as “family members”; it is contrary to the essence of the problem, international standards, and makes protection of individuals outside this category virtually impossible

Legislation does not define the bodies of power responsible for domestic violence prevention (art.3 of the law “On domestic violence prevention”), educational establishments or social services centers for families, youth and children etc.

The Plan for launching a national campaign “Stop to violence!” for the period till 2015, approved by the Cabinet of Ministers  on December 1, 2010, is a vivid example of formal approach, as the plan is neither funded nor implemented.  

The low level of legal awareness and popular stereotypes lead to instructions and internal documents taking precedence over the law, while amendments are not made public for years.

There is no system for ongoing training of the law-enforcers, judges, social workers with respect to current legislative provisions on combating domestic violence. 

Funding for the prevention of gender-related and domestic violence is virtually non-existent. The same applies to providing assistance to the victims, which leads to failure to comply with legislation. 

In previous sections we addressed the problem of limited access to social services; the low rate of access to corrective programs for offenders; the lack of a legal requirement to establish crisis centers and their absence in some regions of Ukraine; court examination of cases of domestic violence and the punishment in these cases, etc.

The above demonstrates that the current government policy of prevention and counteraction to domestic violence is in need of optimization and improvement at all levels.

With regard to paragraph 25

In 2013 the prosecutor’s office registered more than 8,000 different offences against children regarding which around 500 criminal proceedings were initiated. It can be concluded that the rest 7500 cases were dismissed or were terminated due to the other circumstances. For comparison, in Poland - a country roughly equal in population and mentality to Ukraine, around 5,000 criminal proceedings were initiated over crimes against children, which is in ten times more. 

The relevant authorities in Ukraine report a fall in the number of sexual offences although 400 are registered each year (with the overall number of crimes against children last year coming to 8,362 which is 8% more than the previous year). But this does not indicate that in contrast to Ukraine’s neighbors and developed European countries sexual crimes against children are an atypical phenomenon in Ukraine. They rather suggest the inefficiency of state actions and artificial concealment of a problem which receives publicity. 

Systematic measures are not in fact undertaken to prevent and combat sexual violence against children.  At a higher level there are coordination programs at the level of the Ministry for the Family, Youth and Sport, the Interior Ministry and the Ministry of Education and Science. However, these projects remain theoretical, and not implemented in practice. The Government’s efforts are marked only by orders and instructions.

However, there are also some positive initiatives by the state. For example, the head of the relevant department of the Interior Ministry T. Bukhtyiarova has initiated interesting and useful activities. These include a “Green Room” project, these being special facilities in the form of a children’s room to talk to children who have been the victims of a crime. In theory it should be a child psychologist who communicates with the child. It is assumed that the practice by which investigative officers themselves carry out rough and often traumatic questioning should stop, and they will watch the questioning from behind opaque glass or by video. The idea is right largely because the reluctance to report crimes to the police is connected with the fact that people are also afraid of the law enforcement officers. So far, 360 green rooms have been created. Later such rooms are planned to be equipped in each police station. 40 psychologists have already been employed. However, there is no legal framework for the implementation of such procedure during the investigation. There are the provisions of the Criminal Procedure Code which provide a traditional set up for obtaining evidence.
 

A key role in the reform of juvenile justice in Ukraine is played by the technical assistance project “Reform of the Juvenile Justice System in Ukraine” with the support of the Government of Canada which began in 2010 and was designed for four years. With regard to this a working group on the implementation of a system of juvenile justice was created at the Ministry of Justice. This is made up of representatives of the Ministry of Justice; the Supreme Court;  the Prosecutor General’s Office; the Interior Ministry; the Ministry for the Family, Youth and Sport; the Health Ministry; the State Penitentiary Service; the Ministry of Education and Science, the High Qualification Commission of Advocates at the Cabinet of Ministers and NGOs.

The project determines the main directions for assistance and cooperation regarding the creation of a system of juvenile justice and is the result of discussions conducted with the state authorities and NGOs.

Within the framework of this project the development of a national legislation framework is planned for implementation of juvenile justice.  This will take international standards regarding the rights of children into account. 

The project envisages enhancement of the legal capacity of judges and courts in Ukraine, the use of new approaches to ensure the rights of juveniles who have committed a crime and to facilitate their rehabilitation and prevent them committing other crimes. 

The project is implemented at the national and local levels.  The plan at interim stage is to implement two pilot projects aimed at identifying the effectiveness of the fundamental principles of the project.

Within the project these two pilot projects have already been implemented –visit centers for juveniles were created in Melitopol and Ivano-Frankivsk.

The project is implemented by the Canadian International Development Agency with the participation of the Canadian Executing Agency from the Canadian side.

Canada is contributing 6,200,000 CAD to this process. 

According to Presidential Decree “On the Concept of Development of Criminal Justice for the Juveniles in Ukraine” from May 24, 2011 an Action Plan on the implementation of the Concept of Development of Criminal Justice for the Juveniles in Ukraine was approved by a Cabinet of Ministers Resolution on October 12, 2011.
 

It should also be noted that the Criminal Procedure Code entered into force in 2012. This introduced the following developments in the sphere of juvenile justice:

1) Introduction of investigators dealing with juvenile cases and judges who deal exclusively with the cases of children in criminal proceedings against them;

2)  Introduction of a similar specialization for prosecutors (juvenile prosecutors);

3) Introduction of a special structure of the Interior Ministry– a division of crime prevention among children (juvenile police);

4) The legislative opportunity of detention of juveniles with adults during pretrial detention was excluded;

5) Confrontation involving juveniles was prohibited;

6) The Prosecutor was given the right to submit a civil claim in the interests of a juvenile;

7) Introduction of the possibility for children to be outside the courtroom.

Ukraine undertakes also the following measures:

1) In order to prevent juvenile crime the Ministry of Education and Science using available statistics and information materials coming from the regions on a quarterly basis conducts monitoring of juvenile crime and delinquency. To do this after-school clubs aimed at professional guidance are created; relevant programs implemented, together with comprehensive plans in the regions; agreements have been signed on cooperation between educational establishments, and a regional three-tier model has been developed for prevention of juvenile crime.

At the same time almost 80 % of the children in the detention facilities have already served a sentence which indicates that the preventive work is ineffective, as is the work after young people are released. 

2) As regards providing legal assistance for juveniles who are in conflict with law, there is currently no information regarding organization of such assistance at the appropriate level. The available information is only about individual charities and religious organizations which provide adequate legal assistance to juvenile offenders within the framework of their activity. 

3) The concept of restorative justice in Ukraine is at the initial stage of implementation. In particular, the Ukrainian Center for Common Ground, Kharkiv Regional Mediation Group, NGO “Kyiv Human Rights Protection Alliance” and other organizations are now engaged in implementation of the mediation in Ukraine. At the same time there is no comprehensive program of community involvement in the upbringing of juvenile offenders.

4) As part of creating a rehabilitation system for juveniles who are in conflict with the law the international project “Creation of Preconditions for Reforming the Establishments of Social Rehabilitation for Juvenile Offenders who have not Attained the Age of Criminal Liability” was implemented with the support of the Ministry of Youth and Sport, the National Academy of Pedagogical Sciences and the Ukrainian Foundation “Protection of Children Rights”. Centers for socio-pedagogical rehabilitation have been created based at the Yenakiyevska, Komyshuvaska and Fontanska schools of social rehabilitation. Around 300 children with deviant behavior get rehabilitation in the centers annually.

At the end of 2012 it were abolished disciplinary room in the special schools and special vocational schools for children and teenagers who require for special education
.

At the same time, an alternative service for children with behavioral problems is not being created, and systematic training of educational workers for working with children with deviant and delinquent behavior is not conducted.

It is also worth mentioning that a probation service in Ukraine has yet to be created. 

On October 10, 2013 it was taken as a basis and forwarded to the profile committee to finalize the draft Law of Ukraine "On Probation", which provides features probation regarding juveniles specific to their age and psychological characteristics.

 Instead, on January 4, 2013 a draft Law on the Probation Service № 1197 was tabled in parliament and is currently awaiting consideration.

There are several types of punishment in Ukraine which could be applied to juvenile offenders and which are alternative to deprivation of liberty.

According to Article 98 of the Criminal Code only the following main types of punishment are applied to juveniles, which are alternative to the deprivation of liberty for a certain term or arrest:

1) Fine;

2) Community work;

3) Corrective works.
 

 There is insufficient information regarding the measures undertaken in order to ensure that minors are not held together with adult prisoners. There is only sporadic information available. Thus, according to the results of the prosecutor’s inspections in 2012 the provisions on keeping different categories of people separate were infringed in the temporary detention facilities of the Izyaslavsky and Slavutsky police stations. Without the sanction of the prosecutor children and adults taken into custody were held in the same cell.
 Minors from other places of detention speak of a similar problem.

In 2012, in Ukraine under the auspices of UNICEF was conducted study of the question the use of torture and ill-treatment of children in Ukraine in the context of criminal justice, in which gaps were identified regulatory, practical and organizational measures in the study area
. In particular, the analysis of the legislation has shown that almost all regulation framework for the protection of the child has a certain declarative nature, often combined with a lack of mechanisms for the implementation of their provisions.

In the Code of Criminal Procedure by 2012 (in art. 492) there is no rule which was in the CPC by 1960 (in art. 434), in accordance with which the arrest and detention as a preventive measure could be applied to the minor only in exceptional cases, related to the severity of the offense of which he is accused, that compliance with the norms of international law, in particular the UN Standard Minimum Rules for the Administration of juvenile Justice (the Beijing Rules).

So, according to the new Code of Criminal Procedure use of detention for children not allowed only in exceptional cases, and in fact, applies just according to the general rules of application of preventive measures. CCP 2012 (in part 4 of Art. 499) does not provide any additional justification for the use of the child's placement in the detention center (which is a place of temporary detention of the child in terms of non-freedom) after reaching the age of 11 and the age of criminal responsibility other than those which are provided by Article 177 of the CPC of Ukraine for adults. Besides, 21.12.2010 r. in the case “Ichin and other v. Ukraine”
 fact that juveniles placed in detention center, the ECHR found a violation of Article 5 of the Convention. Thus, the placing of children in reception and assignment centers for minors remains as the basis for the recognition of the ECHR violations of the right of children to freedom in accordance with §1 of the Article 5 of the Convention. Normative documents of MIA of Ukraine that regulate the work reception centers for minors, their material logistics and rules of medical care of minors, in contrast to the multiple changes in the direction of improving the situation of prisoners in places of unnon- freedom individual acts regulating activities State Penitentiary Service of Ukraine, there are actually unchanged from 1996. In these by-laws there is no compliance with the standards for ensuring children, contained therein, by clothing and footwear. Proposal of the MIA of Ukraine on the abolition of receivers and distributors centers and creating a temporary detention center of children in the structure of the Interior Ministry, which was contrary to the existing doctrine of the State Penitentiary Service of Ukraine and international law (according to which all places of non-freedom must be subordinated to the Ministry of Justice), has not been implemented.

International standards in the field of children's rights are urged to refrain from the use of children in solitary confinement in any form. Although de jure the punishment cells in the detention centers and in the disciplinary isolators penal institutions are not solitary confinement, often they contain one person, besides their design provides maximum isolation effect on humans. Despite the fact that during the discussion of the study results, bodies of the State Penitentiary Service of Ukraine talked about their initiative aimed at the abolition of the use of juvenile disciplinary action in the form of placement in solitary confinement or in a disciplinary cell, these penalties, albeit in a limited way (maximum five days against the ten-day adult prisoners), and are now being used in Ukraine. In the reception centers for children is still exists room for violators of the disciplinary regime.

Although the living conditions of detention in institutions Penitentiary Service of Ukraine is gradually improving, food standards, particularly for minors who are in detention centers do not differ from those for adult prisoners, and in the temporary detention facilities of the Interior Ministry of Ukraine, are exactly the same
. The staff of the prison hospital does not provide for the position of pediatricians, respectively, medical care of minors is provided in the same way as adult prisoners.

On October 12, 2012, in the Law of Ukraine "On bodies and services for children and special facilities for children" definition "of the criminal police department for children" was changed to "authorized subdivision of the internal affairs", while the unit remains among the operational units of the Ministry of Internal Affairs, respectively, with children who have trouble with the law, continue to work active police officers.

With regard to paragraph 27

Adopted on 6 September 2012, the Law on the Principles for Preventing and Countering Discrimination states that the state policy in this area should focus on "... education and promotion among the Ukrainian public of respect for people, regardless of their distinguishing features, and the distribution of educational activities in this area "(Art. 7). According to  Article 9(1) of the Act, those authorized to prevent and combat discrimination are: the Verkhovna Rada, the Parliamentary Commissioner for Human Rights , the Cabinet of Ministers, the authorities of the Autonomous Republic of the Crimea, bodies of local self-government. The Act was subjected to severe criticism by civil society. This criticism was caused by the fact that Parliament did not pay attention to numerous comments and recommendations proposed by a working group made up of representatives of non-governmental organizations and the Secretariat of the Parliamentary Commissioner for Human Rights.
 An Open Letter from the Coalition against Discrimination dated 13 September 2012 to the President calling on him to veto the bill received no response.
 The shortcomings of the Act include, inter alia, the unreasonably restricted list of grounds for discrimination which falls short of European standards; lack of protection from discrimination; and the lack of guidance on the need for changes in other regulations to bring them into compliance with the law under consideration.

Unfortunately, government officials, representatives of local authorities and legislators frequently see fit to make abusive and xenophobic statements in respect of various national or ethnic minorities to serve their political interests. The most radical statements have been made periodically by VO Svoboda, the radical nationalistic party represented in the current Verkhovna Rada by 37 members. Membership in the party is available to ethnic Ukrainians only.
 Typically, VO Svoboda targets are Russian or Jewish. All-Ukrainian Union “Svoboda” People’s Deputy of Ukraine, Ihor Miroshnichenko responded to an interview given by famous Hollywood actress Mila Kunis, who was born in Ukraine and in the interview stated that one of the reasons for her departure was anti-Semitism with the following words: "She is not Ukrainian, but a Jewess by birth. So, let her be proud of that and the star of David in her hands." 
Ihor Miroshnichenko, along with the leader of “Svoboda”Oleh Tyahnybok - were included by the Simon Wiesenthal Center, a worldwide Jewish organization on combating anti-Semitism, in the top-ten anti-Semites list of 2012. 
Another odious member of the party, Iryna Farion, a member of the Lviv regional council, during a meeting with children in one of the kindergarten advised them to pronounce their names in the Ukrainian way, as to "Alyonas, Mashas and Petyas ... they should go to Moscovia
 (rather derogatory name for Russia)". Unfortunately, according to KHPG, no disciplinary sanctions for these statements were applied to Miroshnichenko and Farion either by their party or by the Verkhovna Rada, not to mention civil or criminal liability.

However, such xenophobic remarks have not only been made by members of the nationalistic party from which such statements at least are to be expected, but also by representatives of the ruling party. On 23 May 2013 the then secretary of the Yalta city council and a candidate for mayor of Yalta, a member of the Party of Regions, Serhiy Ilash, in one of his public statements called representatives of Roma nationality "little animals".
 In connection with this incident the European Roma Rights Center sent an open letter to Ukraine’s President and the Ombudsperson on 28 May 2013 calling on them to take measures to ensure that such statements were not tolerated by official representatives of the Ukrainian government in the future.
 Unfortunately, according to KHPG information, no sanction against Mr. Ilash was applied and on 2 June 2013 he was elected Mayor of Yalta.

The only case when the investigating authorities have responded to xenophobic statements by high-ranking officials is the opening of criminal proceedings on the fact of statements by the MP, Fedor Negoy, with respect to people from Azerbaijan and Georgia  which he saw fit to make on  6 December 2012 at a press conference as director of a wholesale agricultural market. Pproceedings were initiated by the Prosecutor's Office of the Kherson oblast under Article 161(2) of the Criminal Code (“Deliberate Actions Aimed at Inciting National, Racial or Religious Enmity and Hatred, Humiliation of National Honor and Dignity or Insult to the Feelings of Citizens in Connection with their Religious Beliefs, as well as Direct or Indirect Restriction of Rights or the Establishment of Direct or Indirect Privileges for Citizens on the Grounds of Race, Color, Political, Religious or Other Beliefs, Sex, Ethnic or Social Origin, Property, Place of Residence, Language or Other Characteristics, Combined with Violence or Deception”). The sanction of the article provides corrective labor for up to two years or imprisonment for up to five years.

At the time, the President of the Women's Human Rights Center "La Strada - Ukraine", Doctor of Law, Ye.B. Levchenko conducted an analysis of the draft Law "On the principles of anti-discrimination in Ukraine."

The results of this analysis a number of amendments to the draft Law was proposed, as follows:

“Bringing the definition of "discrimination" in line with those of the UN Convention on the Elimination of All Forms of Discrimination against Women and the Convention on the Elimination of Racial Discrimination.

Deleting from the article. 1 of the draft the term "pinch and "incitement to discrimination" because after bringing the definition of "discrimination" with international standards, it will include a list of events and actions that are defined by these concepts.

Extending and generalizing the list of areas of actions of the future law (Article. 4). 

Defining the authorized state authority to coordinate activities for preventing and combating discrimination.
Envisaging the establishment of an independent expert council (groups) for the identification of discriminatory practices, that would include specialists and experts on these issues.

Harmonizing the draft law "On the principles of preventing and combating discrimination in Ukraine" with the applicable laws and regulatory legal acts aimed at combating various forms of discrimination, in particular the Law of Ukraine "On ensuring equal rights and opportunities for women and men."

Clear defining mechanisms for challenging discrimination by extending the list of subjects to which an appeal on the facts of discrimination may be made”.

Unfortunately, these recommendations were not taken into account by Ukrainian legislators and the draft law was adopted by the Verkhovna Rada of Ukraine unchanged, thus maintaining its current shortcomings.

With regard to paragraph 28

Intolerance, discrimination and hostility towards national and ethnic minorities are still widespread in Ukrainian society. Among the most vulnerable groups affected are Roma and Crimean Tatars.  Anti-gypsy mentality is a very old form of racism, directed at the Roma. It is common in almost all European countries and also deep-rooted in Ukrainian society.

In Ukraine, Roma form a group of social outcasts. Generally speaking, Roma live in extreme poverty with only minimum access to basic social services. Their level of education is very low - in 2011 approximately two-thirds of Roma were illiterate. Since the lack of education is a major obstacle for the integration into the labor market, employment rates are far below average. One has to note that due to limited access to public health care, Roma face high risks to their health condition as indicated by the fact that about 15 per cent of the Roma are infected with tuberculosis.
 Roma communities usually consist of large families living in appalling conditions. Besides that, Roma suffer from severe discrimination by law enforcement officers who exploit Roma people’s vulnerable position, e.g. by demanding bribes, and making use of illegal (often corporal) punishments. In 2012 a Roma settlement in Kyiv was raided by police forces. The police officers intimidated the Roma people, beat them, shot one dog, chased the Roma away and set their tents on fire.

Giving the unacceptable situation of the Ukrainian Roma, the need for government action is more than obvious. In April 2013, the Presidential Decree № 201/2013 “Strategy for the protection of the Roma minority and their integration into Ukrainian society for the period of time until 2020” was adopted.
 The national program aims to improve the legal and social situation of Roma. So far, the program has not been implemented. According to the Decree, the Cabinet of Ministers has six months to develop a set of measurements suitable to realize the strategy.

The strategy pursues six goals in various spheres: 1) to strengthen Roma's legal status, 2) to strengthen their social position and promote employment, 3) to raise their level of education, 4) to protect their health, 5) to improve housing and their living conditions in general, and 6) to meet their needs regarding culture and information.
 It is noteworthy that the program also includes efforts to address one of the key problems, negative attitudes of the majority of Ukrainian society towards Roma, by promoting values such as tolerance and respect.  At regional level there are also programs aimed at enhancing Roma legal and social status, but quite often these programs are not implemented or do not work due to lack of funding.

Another national minority in a rather difficult situation are the Crimean Tatars. Following the liberation of Crimea by the Red Army in 1944, Crimean Tatars were deported and resettled in Kazakhstan, Uzbekistan and remote areas in Russia as a collective punishment for alleged collaboration with Nazi Germany during the time of occupation. It is believed that during the deportation and in the first years after arrival at their destination up to 45 per cent of the Crimean Tatar population perished because of hunger, thirst and diseases. It was only in the late 1980s, that Crimean Tatars were allowed to return to Crimea. More than 20 years after the repatriation of the Crimean Tatars had been completed, the problems concerning their reintegration are yet to be solved. To this day, Crimean Tatars face numerous obstacles: prohibition and restraint of resettlement in certain regions, unemployment, authorities' ignorance with regard to their cultural and educational needs and refusal to return buildings of worship.
  The most pressing issues for the Crimean Tatar community is the continued discrimination in housing. Local authorities deliberately neglect Crimean Tatars' request for the allocation of plots of land. Hence, the Crimean Tatars are trapped in a very precarious legal situation. The situation even worsened in January 1, 2013, because since that time owners face high penalties and other sanctions if their houses are not commissioned properly. Apart from that living conditions are generally difficult: living space is insufficient and Crimean Tatars' settlements often lack basic infrastructure as only 65 per cent are connected to a drinking water supply system, 30 per cent to gas, and 87 per cent to electricity. Practically all 300 settlements have no asphalted roads, indoor sanitation, schools, kindergartens and medical facilities.

Crimean Tatars come under pressure not only because the rigid bureaucracy unwilling to solve their problems but also from local radicals threatening their life and property: In the night of December 1, 2012 near the settlement of Molodizhne in the Simferopol Region a large mob of youngsters destroyed more than one hundred small houses. Law enforcement officers standing nearby tolerated the destruction of Crimean Tatars' property. A few days later the party “Russkoye Yedinstvo” assumed full responsibility for the incidents, their party leader proclaimed their willingness “to assist in clearing the land of unauthorized structures”.

The main reason for the ongoing discrimination of Crimean Tatars is their unprotected legal status, since full restoration of their rights has still not been achieved. Therefore Crimean Tatars demand to be acknowledged as a national minority including recognition of the right to their native land and special laws that take into account their special needs. A first step was taken on June 20, 2012, when the Verkhovna Rada of Ukraine finally adopted the bill №  5515  On the restoration of the rights of person deported along the ethnic lines. In accordance with the bill deported people or their descendants are granted the right to establish their residence within the administrative territory, where they or their descendants lived before they were deported. Deported people or their descendants are also granted the right to claim their property and land in case it is not occupied and the property still exists. Otherwise they can apply for compensation, but not later than three years after receiving deportee status.

Other areas of discrimination involve especially sensitive language issues.  The Crimean Tatar language is not adequately represented within the authorities, education and public media. There is a shortage of schools offering Crimean Tatar as the language of instruction. In schools where the primary language of instruction is Ukrainian and Russian, Crimean Tatar might be offered as an optional subject, but 1,5 or 2 hours a week is clearly not enough for teaching a native tongue and literature. 

In July 2012  the Verkhovna Rada passed the Law on the Basic Principles of State Language Policy which aroused controversy among the public. The law allows for a widely spoken regional language to become an official regional language if the number of language speakers in that particular region exceeds 10 percent. Although regional languages in general ought to be promoted, many suggest that the law will for the most part favor Russian language while not paying tribute to other regional languages. In the meanwhile several oblasts in Eastern and Southern Ukraine have introduced Russian as an official regional language.
 It is noteworthy that, although Russian language speakers also make up a considerable part of the Crimean population, the Crimean Parliament has so far not made use of the language bill and has not yet granted Russian the status of an official regional language. It is suspected that the Crimean government is waiting for an amendment raising the “passing barrier” for the regional language from 10 to 30 per cent and so only Russian, but not Crimean Tatar can become a official regional language in Crimea.
 

Representatives of the Crimean Tatars emphasize that Russian language is not a threatened language. They repeatedly call for Crimean Tatar to be made an official language in the Crimea, regardless of the number of people who speak Crimean Tatar, since Crimea is the historical homeland to the Crimean Tatar people and their language is indeed threatened and needs to be preserved.

Little progress has been made in the area of discrimination on religious grounds. Islam still seems to be alien to the majority of the non-Muslim population of the Crimea. Crimean Tatars efforts to build mosques are frequently hampered by local authorities. Even if all bureaucratic obstacles have been overcome, local authorities persistently refuse to provide plots of land for the construction of a mosque by Crimean Tatar communities, as happened in Simferopol 2011 and in Buky Dobrovsky village in 2012.
 Furthermore, several cases are known when the right to religious freedom was violated: In January 2012 in a preschool, Old Crimea District, during nap time children, among them a majority of Muslim children, were baptized by an Orthodox cleric. The same procedure happened in April 2012 in a comprehensive school in Simferopol, when the clergyman sprinkled holy water on a group of schoolchildren, among them both Christians and Muslims. Very often religious ignorance or, even worse, hatred is directed against Muslim burial grounds and cemeteries. There are numerous conflicts between the Crimean Tatar community and local authorities about the use of land that belongs to old Muslim cemeteries. The local authorities want to give building permission for a diving center in the Semenovka village and for some facilities and a public toilet to be constructed by the company “Krymavtotrans” in Alushta.
 Also, vandal attacks on Muslim burial grounds with the intentional destruction of tombstones are not uncommon as happened in March 2012 in the village of Mirnoye and near Feodosiya. Although investigations are usually carried out, the law enforcement bodies very often fail to find the perpetrator and do not recognize the incidents as hate crimes.

An interagency working group on combating racism, xenophobia and discrimination was formed in 2008. Experts of various official bodies as well as researchers and representatives of civic organizations were commissioned to develop a comprehensive approach to overcoming intolerance, racism, xenophobia and antisemitism in Ukraine. As a result two plans of action were drawn up for the period 2008-2009 and 2010-2012. Initially, the interagency working group in general worked well. Several consultative meetings were held bringing together local/regional authorities and representatives of civil society.
 The interagency working group also organized a couple of projects to raise public awareness giving special attention to the education of young people.
 Since 2010 the activities have significantly declined. One of the core actors, the State Committee on Nationalities and Religion which was effectively coordinating the activities of the interagency working group, has been dissolved after the newly-elected President Viktor Yanukovich signed Decree № 1085 on the restructuring of several state bodies.
 Because the task of coordination has not been transferred to another institution, the work of the interagency working group has come to a halt. In 2012 the Ministry of Culture headed the group, but with literally no results, since the Ministry failed to make any initiatives in order to stimulate the process of work.
  To find out more about the current status of the interagency working group we sent a request to the Ministry of Culture. We were told that indeed in 2010 the interagency working group stopped working and no intention was expressed to resume its activities. Nevertheless, the First Deputy Minister told us that efforts were being made by the executive state bodies to address the problem of discrimination: In April 2012 Decree № 236 “On authorizing an action plan to enhance civil society and to raise the level of tolerance in society” was signed.  Also, to meet international obligations to adopt anti-discriminatory legislation, in September 2012 the Law on the Principles for Preventing and Countering Discrimination was passed and will come into effect in October 2013. According to the Ministry of Culture the law helps the clarify area of responsibility for various state bodies involved in combating discrimination.

With regard to paragraph 29

The Ukrainian law enforcement personnel are widely known for their homogeneity in terms of ethnic background. Predominantly, law enforcement personnel are ethnic Ukrainians or Russians.  Ethnic and national minorities are not visible within the law enforcement agencies. We asked the Interior Ministry to provide us with information on the percentage of staff from ethnic or national minorities and on measures to be taken by the Ministry in order to expand recruitment to persons belonging to ethnic and national minorities. The Interior Ministry told us that no statistics exist regarding the ethnicity of law enforcement staff. The Ministry did not mention any efforts to attract and recruit persons belonging to ethnic and national minorities into law enforcement. We were informed that according to Article 24 of Ukraine’s Constitution and Article 2 of the Labor Code no restrictions exist concerning race, skin color, political and religious beliefs, material status, place of residence and linguistic or other background.

The only requirements for the recruitment into law enforcement that exist are the following: Ukrainian citizenship, having reached the age of 18, knowledge of the official state language, secondary education, sharing moral values, mental health and physical condition that allows to fulfilling his or her duties.

With regard to paragraph 30

Being a critical journalist and writing on sensitive issues on politics and business is still a comparatively dangerous profession in contemporary Ukraine. According to data provided by the Interior Ministry the number of public media employees who became victims of criminal offenses is on the rise, peaking in 2010 at 159 cases. In 2009 the number accounts for 60 cases, whereas for the first five months of 2013 96 cases had already been recorded. For detailed information see the statistic below:

	Time period
	01.01.2009 – 01.01.2010
	01.01.2010 - 01.01.2011
	01.01.2011 - 01.01.2012
	01.01.2012 – 20.11.2012
	01.01.2013 – 01.06.2013

	Overall number of public media employees who became victims of criminal offenses
	60
	159
	125
	101
	96

	Including journalists
	20
	33
	48
	37
	40

	Including editors
	16
	30
	27
	26
	20


We also asked the Interior Ministry to provide information on how many journalists became victims of law enforcement officers, but unfortunately the Ministry failed to give us the respective information.

On 18 June 2013 the newspaper “Telekritika” reported that this year alone, 150 criminal cases are known where journalists' rights were violated, including 40 cases under Article 171 of the Criminal Code (obstruction of a journalist carrying out his or her work). Only eight cases were brought to court.
 It becomes clear that despite the fact that there is a legal framework for efficient criminal prosecutions, the enforcement bodies rarely make full use of it as the following cases illustrate: Sergey Stepanov, editor of the section “Kiev” at the news agency “Novy rayon”, and Oleg Shcherbakov, editor at the local TV station in Sevastopol SRGTRK, both came under attack for reporting on sensitive issues. The former's car was set on fire, while the latter's camera was destroyed, when he tried to film the occupation attempt of the dolphinarium in Sevastopol. The perpetrators were accused of hooliganism and deliberate damage to another person's property.
 The motive behind these acts of crime was not considered at all.

Nevertheless, one has to note that recently attempts have been made by some state bodies to approach the problem of ensuring freedom of press and journalist's personal safety. On 24 May 2013 the Verkhovna Rada established a commission of inquiry in order to further investigate the circumstances of the attack on journalists on 18 May 2013
. The attacks occurred at the mass demonstrations held by both sides - several opposition parties under the slogan “Rise up, Ukraine” and the Party of the Regions under the slogan “Into Europe without Fascism”, on 18 May in Kiev. Two journalists, Olha Snitsarchuk from “Channel Five” and photographer Vladislav Sodel from the newspaper Kommersant were injured. Claims have been made that the police officers standing nearby initially refused to intervene, even though the victims cried for help.
 Eventually, the suspected men, participants in the demonstration from Bila Tserkva, were arrested by the police forces. Recently a Prosecutor General’s Office spokesperson announced that four men are facing criminal charges, this time according to article 171 (obstruction of a journalist carrying out his or her work).    
After almost thirteen years, the case of the kidnapping and murder of the Ukrainian journalist and founder of the critical internet newspaper “Ukrayinska Pravda” Georgy Gongadze on September 16, 2000 has not been closed yet. To this day, the Prosecutor General’s Office is conducting investigations in order to establish the circumstances of the case and to convict all persons involved in the murder of Georgy Gongadze.   Following the Orange Revolution, more serious investigations were started, and brought at least some results: in 2008 three senior police officers who carried out the murder were convicted and sentenced to 12 and respectively 13 years' imprisonment. However, until then, no higher ranking officials who ordered the murder had faced criminal proceedings. In 2005, Yuri Kravchenko, former Minister of Internal Affairs, was found dead in his apartment. He had apparently committed suicide, but until now, the exact circumstances of his death remain unclear. In 2009 one of the main suspects of the murder, Oleksiy Pukach, former chief of the main criminal investigation department at the Ukrainian Interior Ministry, was arrested and charged with the kidnapping and murder of Georgy Gongadze. From 2003 to 2009 he lived in hiding and thereby avoided prosecution. After being arrested by the Security Service, Pukach confessed and offered cooperation in investigating the murder. In 2011 Pukach also claimed that he carried out the murder on the order of former president Leonid Kuchma and the head of the Presidential Administration Volodymyr Lytvyn. In the same year the prosecutors charged Kuchma, beginning a more in-depth investigation into his involvement. The focal point in the evidence is a recording of a confidential conversation between Kuchma and Lytvyn on how to deal with the journalist Georgy Gongadze. The conversation was recorded by Mykola Melnychenko, Kuchma’s former bodyguard, and was already made public back in November 2000. Lytvyn allegedly suggested that Kuchma “let loose [Interior Minister] Kravchenko to use alternative methods.” Nevertheless, the criminal proceedings quickly came to a halt. In December 2011, a Judge of the Pechersky District Court in Kyiv decided to stop the criminal proceedings against Leonid Kuchma. He argued that there was insufficient information for his prosecution. Concerning the record, the court commissioned an expert report to verify its authenticity. No signs of montage or changes could be detected, but still according to the judge this  “does not mean that no montage or changes in audio-recordings had been actually made.”
 Moreover, the court ruled out the recording as a lawful source of evidence or as factual information on whose basis the presence or absence of a crime could be established. It is argued that a recording which is received unlawfully cannot serve as a ground for institution of criminal proceedings.

With regard to paragraph 31

Following the appointment of Valeriya Lutkovska to the post of Parliamentary Commissioner for Human Rights at the end of April 2012,  the Commissioner’s Secretariat carried out a comprehensive analysis of the monitoring results of the Commissioner’s activity and based on NGOs` recommendations developed a “road map” for the development of the institute of the Commissioner. The main priorities in the activity of the Parliamentary Commissioner for Human Rights were declared to be transparency, openness and promotion of cooperation with civil society. The first study in Ukraine on evaluating the effectiveness of the Commissioner focused on implementation of these priorities. 
A specially developed written questionnaires was sent to 110 experts, representatives of NGOs and institutions which had experience of cooperation with the Secretariat of the Commissioner. 48 experts representing 43 NGOs, trade unions and media expressed their position. 20 persons from the respondents refused to answer stating that they were not competent to do so, or that they could not because of the position of their organization (international and intergovernmental organizations), or because they believed they could be prejudiced due to their  direct participation in the work of the Secretariat; 42 respondents didn’t get in touch.

As the result of the survey according to the ten-point scale where the maximum positive mark is 10, the Secretariat of the Commissioner received the following average scores: transparency - 7.5; openness - 8.5, interaction with NGOs - 8.2, accessibility - 7.8, cooperation with Media - 7.5.

When assessing the performance of the Commissioner according to the proposed criteria the respondents expressed both positive and negative judgments. A thorough list of recommendations of the survey participants on each determined priority was drawn up regarding improvement of the work of the Commissioner.

On July 25, 2012 the Board of the Accounting Chamber considered a Report on the results of their audit of the efficiency of use of public funding under the budget program “Parliamentary Control over the Observance of Constitutional Human Rights and Freedoms” in 2011 and the first quarter of 2012 and made the following conclusions.

The current practice of financial support for the Ukrainian Parliamentary Commissioner for Human Rights does not contribute to favorable conditions for the activity of the Commissioner, his/her Secretariat and representatives as provided by Article 12 of the Law on the Ukrainian Parliamentary Commissioner for Human Rights”. At the same time, when implementing in 2011 and the first quarter of 2012 the budget program “Parliamentary Control over the Observance of Constitutional Human Rights and Freedoms” the Secretariat basically reached the performance indicators approved by the program and consequently the functions on ensuring the activity of the Commissioner determined in the Regulation on Secretariat.

In particular, the allocations for current expenditures according to the mentioned budget program for 2011 were approved at the level of the proven maximum in the amount of 18,966.3 thousands UAH, of which 92.2 % were expenditure on salaries. The amount of other current expenditures in 2011 was decreased compared to 2010 by almost 25 %, and expenditures on utilities and energy were approved at the level of 2010 without taking into consideration the rate of increase.

As the result of the uneven distribution of the allocations for the first quarter of 2011 18.1 % of the annual amount of allocations exclusively on protected items was provided for the Secretariat, only 36,000 UAH or 0.9 % was allocated on other current expenditures. For 2012 the budget allocations for the Secretariat on the measures regarding the provision of the activity of the Commissioner at the expense of the general fund were approved at the amount of 18,998.7 thousand UAH for current expenditures at the level of allocations of 2011. The capital expenditures were not envisaged.

The limited allocations for current expenditures have led to the practice whereby employees of the Secretariat pay the cost of inventories and rendered services with their subsequent reimbursement.

With regard to paragraph 32

Regarding the section on paragraph 32 of the List of Issues, the Government confined itself to information about legislative changes. However, they do not inform of measures taken for training of law enforcement officers; criminal cases under articles of the Criminal Code on liability for committing acts of terrorism and verdicts in such cases; legal safeguards and remedies that are available to people affected by legal or practical anti-terrorist measures; as well as whether there have been complaints regarding infringements of international norms as a result of their review.

Basic normative act in the field of fight against terrorism is the Law of Ukraine "On Combating terrorism". In 2014, in connection with the events in Lugansk and Donetsk regions of Ukraine and the large-scale anti-terrorist operation (ATO), the Law was amended including  limiting the rights and freedoms of individuals and legal entities. So, in June 2014 the provision for the possibility of temporary restrictions of rights and freedoms in the area of the ATO, as well as the termination, at the request of members of ATO leadership, the activity of enterprises, institutions and organizations came into force. On August 12, 2014 the law was amended by including provisions on granting full powers for the chiefs of the Security Service of Ukraine (SSU) and of the MIA of regional level to carry out the preventive detention of persons who are "reasonably suspected in terrorist activity" for a period exceeding 72 hours, but for not more than 30 days, with immediate notifying the investigating judge and lodging the motion for choosing a preventive measure. Both of these innovations do not comply with the provisions of the Constitution and provided by the same Law the authority of the prosecutor to choose preventive measure in the form of preliminary detention up to 30 days, giving grounds for assuming that in the area of ATO detention and temporary deprivation of liberty now will be carried out behind  of judicial control.

In Ukraine according to Presidential Decree from December 11, 1998 the Anti-Terrorist Center (ATC) within the SSU organizes and conducts anti-terrorist operations and coordinates actors fighting terrorism or involved in anti-terrorist operations. Under the auspices of ATC anti-terrorism training is conducted regularly for law enforcement agencies all over Ukraine.

Law of Ukraine from 20.03.2003 "On Terrorism" provides as one of the subjects of the fight against terrorism a central executive body that implements the state politics in the field of Corrections,    namely the SSU, which implements measures to prevent and to stop terrorist crimes at the facilities of the SSU, which takes measures for the prevent and to stop terrorist crimes at the facilities of the SSU. To perform these tasks former State Department of Ukraine for Execution of Punishments (the Department) issued an order from 10.10.2005 № 167 that created a special anti-terrorist unit, which besides the of anti-terrorist functions has been foreseen to conduct inspections and searches of prisoners and persons being detained, their belongings, also inspections of others persons and their belongings ... as well as the seizure of prohibited items and documents. In practice, it has become the main form of activity of this anti-terrorist unit, which was accompanied with gross violations of the rights of prisoners.
On 24.12.2007 decision on the state registration of this order was canceled and 14.01.2008, it was expelled from the State Register of Legal Acts. However, in practice, these units continued to exist in the penal system and used as a tool to intimidate prisoners.

ECHR in its judgments regarding Ukraine also pointed to the problem of the use of special units in prisons. Previously, it was considered in the judgment of 1 July 2010 on the case Davydov and others v Ukraine in connection with the mass beatings of prisoners in Izyaslav penal colony number 58 in 2001-2002. On January 17, 2013 the ECHR again found the violation of Article 3 of the European Convention on Human Rights which concerned the mass beatings of prisoners in the same colony and in other institutions of the penitentiary system in the case Karabet and others v. Ukraine (no. 38906/07, 52025/07).

On July 3, 2013 the Ministry of Justice of Ukraine issued an order that approved the position on the territorial (interregional) paramilitary formation of the State Executive Service of Ukraine (hereinafter - the "Regulation"), which regulated the procedure for application of the special units in prisons in Ukraine.

This Regulation also has a number of shortcomings, in particular, these units were given additional powers which are not covered by the Law "On Combating Terrorism" namely, participation in activities to ensure regime and its basic requirements  in correctional institutions and in SIZOs. There is no specification of actions that can be a sign of commitment terrorist crimes in this Regulation that may also contribute to a rather broad interpretation of this provision by the administration of the institutions.

Taking into account the quite broad interpretation of the concept "regime" by the prison administration, this additional power to the special forces provides ample opportunity for abuse in the form of the use of special paramilitary units to carry out an unlawful pressure on the prisoners. 

In this position, there are a number of positive changes. In particular, it prohibits the assignment of prisoners and persons taken into custody to conduct by special units exercises and training sessions, including with the personnel of the “fast reacting units”  of correctional institutions and SIZOs, at the facilities of the SSU.

Also, it provides information to the public about using the division, but the timing and procedure of this informing is not set. The Government did not report about the measures taken for the training law enforcement officers carrying out the fight against terrorism, in particular, about the legal guarantees and legal remedies that are available to persons prosecuted for crimes related to terrorism.

In recent years there are cases of human rights violations, which are covered by public authorities alleged threat of terrorism and the need to protect against terrorist attacks.

The Government mentions the adoption of the Law "On Amendments to Some Legislative Acts on Seizure of Assets Related to Terrorist financing and Related Financial Transactions Stopped by a Decision Taken on the basis of UN Security Council Resolutions, and to Determine Order Access to Such Assets" of April 21, 2011. By this law Parliament has significantly expanded the powers of the Security Service, giving it the right to initiate a court arrest of terrorist assets indefinitely. The law stipulates that proceedings for the seizure of assets related to terrorist financing and financial operations established in accordance with UN Security Council resolutions, the removal of the seizure of assets and access to it is based on the request of the Head of the Security Service or his/her deputy. The corresponding request is submitted to the court. The decision as to the essentially asserted claim is to be delivered by the court at a closed hearing without notifying the owner of assets allegedly related to terrorist financing. The court ruling regarding the arrest of assets and withdrawal of arrest and access to it is final and is subjected to immediate execution».
 

We would point out that in October 2010, PACE adopted a resolution in which, in particular, it expressed concern about the large number of credible reports of improper participation of the SSU in domestic political affairs. The Assembly called such actions as unacceptable in a democratic society and urged the authorities to reform the SSU and its functions in accordance with the European standards.
 Later that year, the European Parliament adopted a resolution on Ukraine, which urged the Ukrainian authorities to check the role of the SSU in cases of interference in the democratic process.

In the section regarding paragraph 16 of the List of Issues, information on the use of a special anti-terrorist unit to carry out mass beatings in penitentiary institutions to intimidate convicted and remand prisoners was provided. This special unit was created pursuant to an Order of the State Department for the Execution of Punishments (SDEP) from 10.10.2005, no. 167. The decision regarding state registration of this Order was cancelled on the basis of a Justice Ministry conclusion no. 15/88 dated 24.12.2007
, and on January 14, 2008 it was removed from the State Register of Legal Acts. Yet despite the cancellation of state registration of the Order creating such special forces, the practice of involvement of armed soldiers in camouflage suits and masks concealing their faces, for searches in penitentiary institutions and detention centers still exists for the purpose of training on the prisoners and / or their intimidation. New cases of mass beatings have been recorded at the Simferopol detention center (from 30 April 2011 to 10 May 2011)
, Dnipropetrovsk colony no. 89 (5 July, 5, 2011)
, Kopychinska colony no. 112 (26 - 27 July 2012).

In addition, infringements of human rights have been observed in criminal cases involving terrorism. For example, the case of  "Tryzub" illustrates the use of criminal prosecution for the right to freedom of opinion and expression, to freely express views, during which the investigating authorities had, in particular, used trumped up charges qualifying them under Article 258 of the Criminal Code «Act of Terrorism», that is, a particularly grave crime against public safety. On December 28, 2010 the head of the monument to Stalin in Zaporizhya was sawn off. On the same day the “Tryzub" organization claimed responsibility for this.  They were protesting, they said, against the illegal monument to the dictator who was acknowledged guilty of genocide in Ukraine in 1932 – 1933 by decision of 13.01.2010 of the Court of Appeal of Kyiv. In early 2011 police arrested 9 people on suspicion of damaging the monument, including members of "Tryzub" and the VO Svoboda party.  The majority of them during the arrest were accused of taking part in the explosion to the Stalin monument in Zaporizhya, but then the Security Service changed the qualification of the case against them to an "Act of Terrorism".
 Later the charges were changed to "hooliganism" and the Tryzub members were found guilty of intentional destruction of another's property, which caused damage on a large scale. 
The case of the "Vasilkiv terrorists" is one of the cases whose numbers have recently increased which must be considered persecution on political grounds.
 Members of the organization "Patriot Ukrainy"   Ihor Mosiychuk, Serhiy Bevza and Volodymyr Spara are charged with trying to organize an attack on Independence Day. In late August 2011 the Security Service in Vassilkiv found explosives and leaflets advocating extremist activity in the office of this organization in Vasylkiv.  The activists assert that the items were planted in their office. They were charged with preparing a terrorist attack which supposedly constituting trying to blow up a monument to Lenin in Boryspil, which had at that time already been dismantled.
 Consideration of the criminal case is pending, there is no verdict yet.
Another criminal case, during which, according to the accused, their rights under the Convention for the Protection of Human Rights and Fundamental Freedoms have been violated is the case over bomb blasts in Dnipropetrovsk”. On April 27, 2012 in Dnepropetrovsk over the space of an hour four explosions occurred, which resulted in 31 people being injured. Law enforcement officials initiated a criminal case under article 258 of the Criminal Code "Act of Terrorism".  The police detained four suspects. Two of the defendants have filed applications with the European Court of Human Rights (ECHR), arguing, inter alia, that they were illegally arrested and detained, and that the prosecutor’s office has violated their right to the presumption of innocence. The ECHR has decided to consider these complaints in the scope of urgent procedure.
 

In the case of the so-called Makiyivka terrorists, the Central City District Court found two men guilty of explosions that occurred in January 2011 in Makiyivka near the buildings of the State Enterprise "Makiyivvugillya" and shopping centre "Golden Plaza".  It sentenced Dmitry Onufraka to 15 years imprisonment, and Anton Voloshin - to 8 years.  Their appeals to higher courts were not successful.  

In all the above cases the defendants complained that they had been tortured by law enforcement officials in order to force them to confess to a crime.
 

On April 27, 2012 in Dnepropetrovsk, several explosions occurred at a result of which several dozen people were injured, after which four persons were arrested and detained. Despite the fact that from the very beginning of the criminal proceedings the prosecuting authorities had no evidence linking the detainees with commitment of terrorist acts, only two years later during the judicial proceedings the prosecutor refused to sustain charges against two of the four accused for lack of evidence, and the case was sent to the prosecutor for further investigation. 

Unfortunately, the prosecutors’ offices do not take seriously these complaints that violence was applied to extract confessions and do not conduct effective investigations into such complaints, that is a systemic problem in Ukraine (see more details in sections regarding to Paragraphs 17 and 35 of the List of Issues). Thus, in the case of the Makiyivka bombings, the prosecutor’s office, which investigated complaints of Mr. Dmitry Onufrak of alleged torture on the part of SSU officers found no violations and refused to initiate criminal proceedings in view of the absence of the event of crime.

Thus, unfortunately, it should be noted that although the government is actively taking measures to combat terrorism at the legislative level, they do not take steps to ensure that people suspected or accused of having committed terrorist acts, are provided with adequate legal safeguards and remedies, since the latter suffer from torture by law enforcement officers, using to them the duress to confess  in criminal activity.
With regard to paragraph 33

As to the legal amendments 
Information about the activities that are carried out by the state to bring the provisions of Article 127 of the Criminal Code into line with Article 1 of the Convention is set out in the section regarding Paragraph 1 of the List of Issues.

The entry into force of the new CCP on November 20, 2012 should help to eliminate some of the problems that led to ineffective investigations into complaints of torture. In particular, unlike the former Code, the new CCP does not contain provisions allowing the use in criminal proceedings of confessions obtained during pre-trial investigation. The new CCP regulates the issue of the admissibility of evidence in criminal proceedings in detail. Substantial violations of human rights and fundamental freedoms result  to inadmissibility of evidence, in particular,  if the evidence obtained by means of torture or inhuman or degrading treatment or the threat of such.
According to the new CCP the suspect and accused have the right to reject the services of a lawyer only in the presence of this lawyer after having the opportunity to consult in private.  
The new CCP also contains provisions on the establishment of a State Bureau of Investigation in order to investigate crimes committed by law enforcement officers. Before the creation of this body, the function of investigations of complaints of ill-treatment is the duty of the prosecutors’ offices which are not able to conduct an effective investigation into such complaints in view of the conflict of interest caused by their dual role - the supervision over legality and pursuing charges in court, and there close professional links with the police. The Unified Register of Pre-trial Investigation was created according to the requirements of paragraph 22 of the transitional provisions of the new CCP.

The Legal Aid Act No. 3460-VI of 02.06.2011 sets out the content of the right to free legal aid, the procedure for exercising this right, the grounds and procedure of the provision of free legal aid, the state's guarantee of free legal aid. Since the beginning of 2013 Centers for Free Legal Aid (Center), have been functioning.  Under the Legal Aid Act, these should ensure the participation of lawyer representing people facing prosecution, who cannot afford to pay for a lawyer, as well as in cases where the interests of justice require participation of legal counsel. In order to ensure the right to legal assistance for person from the first moment of their detention, an Order on Notification of the Centers about the Arrests of Persons, covering both the arrest of a suspect in a crime as well as administrative arrest has been adopted.
 Immediately after the actual arrest the officer, who carried it out (and if he did not do this, then the official in charge where the detainee is held)), is obliged to notify the appropriate Center of the arrest, with this Center ensuring that a lawyer comes to the place of detention, as a general rule, within an hour of notification. In practice the investigating authorities breach this obligation to provide immediate notification, and inform when they choose, as a rule from the moment of official registration of the arrest. 
The institute of the additional investigation was abolished. However, in practice the judiciary applies its similarity in the form of cancellation of the judgment of  a trial court by the Court of Appeal and directing the case for the new trial. Then the trial court returns the indictment to the prosecutor, "if they do not meet the requirements of this Code" for the continuation of the pre-trial investigation.
The Law on the Judicial System and Status of Judges No. 2453-VI from 07.07.2010 defines the legal basis for the organization of the judiciary and the administration of justice in Ukraine. The Law defines the system of courts of general jurisdiction, the status of a professional judge, lay judge, jury, system and procedure of the judicial authorities and establishes a system and general order of courts’ activity and regulates other matters of the judicial system and status of judges. Information about the shortcomings of the law is set out in the section regarding Paragraph 34 of the List of Issues.
The Law on Refugees and Persons in Need of Subsidiary or Temporary Protection” No. 3671-VI of 08.07.2011 defines the procedure for regulating social relations in the field of recognition of refugee status, a person in need of subsidiary or temporary protection, loss and deprivation of this status, as well as establishing the legal status of refugees and individuals in need of subsidiary protection and those  granted temporary protection in Ukraine (see details in the section regarding Paragraph 7 of the List of Issues).
The Law on Combating Trafficking in Human Beings No. 3739-VI of 20.09.2011 defines the institutional and legal framework for combating human trafficking; ensuring gender equality, the main directions of the state policy and the principles of international cooperation in this field, the powers of the executive authorities, establishing the status of human trafficking victims, and the procedure of assistance for such people.  In March 2012 the State Social Targeted Program against Trafficking in Human Beings was adopted for the period up to 2015. More information is in the section regarding Paragraph 24 of the List of Issues.
The Law on the Basic Principles for Preventing and Countering Discrimination in Ukraine No. 5207-VI of 06.09.2012 defines the institutional legal framework of preventing and combating discrimination in order to ensure equal opportunities in enjoying human rights and civil liberties.
As to the jurisprudence of domestic courts 

The Case of Leonid Lazarenko on re-examination of the criminal case against him after the European Court had found violation of his right to a fair trial. The Donetsk Court of Appeal sentenced Leonid Lazarenko to life imprisonment. The Supreme Court confirmed the sentence. Then the case went before the European Court, which delivered its judgment in the case Leonid Lazarenko vs. Ukraine on October 28, 2010.
 Having examined the case, the European Court noted that the deprivation of the applicant’s right to use the services of a lawyer and use of a confession made by him under duress in this time period, which influenced his conviction, were sufficient signs of violation of fair trial guarantees, and therefore found violations of Article 6 §1 and §3 (c) of the Convention. The European Court also noted that although Leonid in his cassation appeal lodged with the Supreme Court alleged violations of his rights to protection, which, in accordance with national law, is a flagrant violation that could lead to the repeal of the sentence, the national court ignored this complaint. In this case the European Court decided that the re-trial, review or re-examination of the case was in principle an appropriate way to resolve violations of the applicant’s rights. Leonid applied to the Supreme Court for reconsideration of the judgment in his case, and on June 6, 2011 the Supreme Court, for the first time since the European Court had found violation of Article 6 in connection with violation by national authorities of the fair trial guarantee, reversed the rulings of the first instance court and court of review and sent the case for re-trial to the first instance court.

Case of Victor Shchetka on re-examination of the criminal case against him after the UN Committee on Human Rights had found violation of his right to a fair trial. 
On July 19, 2011 the Committee decided that Victor Shchetka had been tortured to obtain his confession the rape and murder, that there had been no effective investigation, that his right to defense and right to call and examine witnesses had been violated, and that such falsification and manipulation of evidence were equivalent to the denial of fair trial.
 

In its judgment in this case, the Committee noted that under paragraph 3 (a) of Article 2 of the International Covenant on Civil and Political Rights Ukraine has to render Victor effective legal assistance. According to the Committee, in the case of Shchetka such legal assistance should include an effective investigation into allegations made by Mr. Shchetka that he had been tortured and to set up criminal proceedings against those responsible, start reconsidering his criminal case or release him, as well as initiate compensation for damages suffered. 

Victor Shchetka made an attempt to initiate a review of the criminal case after appropriate instructions contained in the decision of the Committee. However, on November 3, 2011 a panel of judges of the Chamber of Criminal Cases of the High Specialized Court on Civil and Criminal Cases rejected Mr. Shchetka’s application because it concluded that the Committee does not act as an international judicial institution while in accordance with paragraph 2 of Part 1, Art. 400-12 of the Criminal Procedural Code the reason for the revision of judgments of the Supreme Court of Ukraine, which have come into force, may be provided only by an international judicial institution, whose jurisdiction is recognized by Ukraine, eliciting violation by Ukraine of international obligations during trial by a court.
 

In this connection it should be noted that the position of the new Code of Criminal Procedure contains a similar rule. Thus, judicial review of rulings after the Committee had stated the violation of his right for fair trial in criminal cases because of the use by the court of the confessions obtained under torture in order to convict person, remains problematical in Ukraine.

With regard to paragraph 34

As to the judicial reform

On July 7, 2010 the Law on the Judicial System and Status of Judges
 was adopted forming the basis of judicial reform in Ukraine.  The law created a High Specialized Court for Civil and Criminal Cases, which functions as a court of cassation appeal. The Supreme Court of Ukraine also remained but with such judicial structureits role in shaping court practice was considerably reduced. 
The government state in their report that the Venice Commission in its Opinion delivered at its meeting on 15-16 October 2010 assessed the majority of provisions of the mentioned law as such, which correspond European standards. 
However, it should be noted that this law was adopted without awaiting a prior assessment by the Venice Commission despite the fact that the Co-Rapporteurs from the Council of Europe Monitoring Committee had back in June stressed the need to receive a Venice Commission Opinion before the final adoption by parliament of key draft laws, especially those designated as of priority for meeting Ukraine's obligations before the Council of Europe.
 As a result the changes in the law do not fully comply with international standards of justice and an independent judiciary.
In its Opinion of 15-16 October 2010, the Venice Commission states that although many provisions have been improved in comparison with the previous draft law, "many of the remarks made by the Venice Commission in its earlier opinion are still relevant to the new Law" (Paragraphs 8, 124). Moreover these remarks do not only concern those provisions which require amendments to the Constitution. For example, remarks were not taken into consideration regarding the need to remove provisions which could be seen as encroaching upon the independence of justices by extra-procedural influence on their examination of specific cases (Paragraphs 12, 37, 129.6, 129.10). Nor were the recommendations that the State Judicial Administration and training of judges should belong to the judiciary fully taken into account (49, 108, 109, 128.3, 129.13, 129.25, 129.26). The Commission also points out that its comments regarding Judicial Self-Government remain in force. "There is a risk that the declared objectives of judicial self-government and the declared functions of the bodies of judicial self-government may become a dead letter" (91-97 of the Opinion).

However the largely critical comments were elicited not by these points of non-compliance, but specifically by the new features proposed and implemented by the law's authors.

Most comment from the Venice Commission was aroused by the provisions which radically reduce the role of the Supreme Court and broaden the powers of the High Council of Justice with regard to appointing and dismissing judges, as well as regarding disciplinary proceedings against them given that the makeup of this body is not in keeping with international standards.

The Commission's position regarding the reduction in the status of the Supreme Court is categorical. "It is hard to avoid the conclusion that there is a deliberate intention to reduce the power of the Supreme Court which goes far beyond the desire to create a more efficient judicial system. Conflict between the executive and the judiciary may be normal and even healthy but only where an atmosphere of mutual respect prevails. The absence of such respect creates a threat to the continued existence of a society based on the rule of law". Moreover, during the session there was talk of how the attitude demonstrated to the Supreme Court undercut all that was positive about the law on the judicial system and status of judges. 

The European experts pointed out that the powers of the Supreme Court envisaged by procedural legislation effectively deprive it of the possibility of influencing court practice. "This is far from the idea of a supreme court generally interpreting the law in an authoritative way and thus paving the way for a uniform interpretation of the law by all courts, even before contradictions have arisen" (31, 125 of the Opinion).

The conclusions are no less categorical regarding the provisions both of the Law on the Judicial System and the Status of Judges of Ukraine and the Law amending certain legislative acts of Ukraine in relation to the prevention of abuse of the right to appeal which extend the powers of the High Council of Justice (HCJ). 
The Venice Commission yet again pointed out that the procedure envisaged by the Constitution for the formation of the High Council of Justice does not meet international standards since it does not ensure a majority on the Council of judges appointed by judges themselves. The Commission stresses that in the absence of constitutional safeguards for a balanced makeup of the High Council of Justice, its powers should be reduced not expanded, being confined exclusively to those stipulated by the Constitution. This relates also to the powers set out in the Law on the Judicial System and the Status of Judges, although not in the Constitution, on appointing judges to administrative posts. 

The Venice Commission also considers there to be fundamental problems with the system for appointing and dismissing judges despite some improvements. Besides comments concerning the role in this appointment of the Verkhovna Rada which cannot be fully removed without amendments to the Constitution, it expresses serious reservations regarding the transparency of the process for selecting candidates for office as judges, the procedure for disciplinary proceedings and dismissal. It points out the lack of objective criteria for promotion of judges. "This seems to turn promotions into purely political issues, to be decided exclusively by the Verkhovna Rada, an organ that is not fit for evaluating the "qualifications, integrity, ability and efficiency" of judges" (par. 69 of Opinion).
It follows from the conclusions of the Venice Commission that despite certain positive moves, the law has not fully succeeded in resolving the problem of politicization and non-transparency of the process for appointing, electing and dismissing judges.
 

As to the reform of criminal procedure
Detailed information on the reform of criminal procedure in connection with the entry into force of new Code of Criminal Procedure of Ukraine set forth above in the sections regarding Paragraphs 4 and 33 of the List of Issues.
As to the reform of the penitentiary service

Presidential Decree №631/2012 of November 8, 2012 approved the new State Policy Concept for the reform of the State Penitentiary Service of Ukraine.
 This normative document in fact replaces the former Presidential Decree “On the State Policy Concept for the reform of the State Penitentiary Service of Ukraine” № 401/2008 of April 25, 2008.

Analysis of the document, however, does not show any progress in comparison with the former version. Some provisions just duplicate the earlier ones, while the others do not contain any substantial differences. Certain positive features of the former Decree were not taken into account in the new one.

Thus, the norm requiring the development of new models for penitentiary institutions for women and minors was removed, despite the fact that it has never been implemented in penitentiary practices.

The new Concept clearly defines current problems, but lacks definition of specific tasks for resolving them. .

The Concept mentions that although the failure of the conditions in which convicted and remand prisoners are held fail to comply with national legislation and European standards has been stressed many times in reports from the European Committee for the Prevention of Torture (hereinafter – CPT), the majority of its recommendations are not taken into account, and the Concept does not even mention the need to comply with them.

The latest report was published by CPT in the end of April 2014 The majority of recommendations contained in it, were not taken into account by Ukraine, and specifically, by the State Penitentiary Service of Ukraine. The negative impact of this inaction is enhanced by the fact that the Committee has already provided these recommendations in its earlier reports based on earlier monitoring. For example, the issues of short-term and long-term visits, confidentiality of correspondence, conditions and restrictions imposed in the disciplinary cells etc. have not been resolved. And all these problems are within the competence of SPSU, as the majority of the norms criticized are from State Penitentiary Service subordinate acts. .

The same applies to the European Court on Human Rights’ judgments which find violations of convicted prisoners’ rights, but are disregarded by the authorities. These decisions are numerous, due to the fact that the Court, in its rulings, refers to the standards, developed by the Committee. For example, the decision on the case “Trosin vs. Ukraine”, in which the Court condemned Ukrainian practice of jail visits, namely, the norm under which the number of family visits is automatically limited (i.e. only a certain number of visits is allowed a prisoner for a given time period), without any consideration of individual risks.

One of the most negative features of the Concepts is the idea of self-sufficient operation of the penitentiary institutions to reduce the burden on the state budget. The practice of other countries, as well as long-term Ukrainian experience shows that the prioritization of economic goals as opposed to rehabilitative ones in the prisoners’ labor cannot be justified and at the end of the day does not meet either economical or rehabilitative goals. Modern scholars point out that the idea of self-sufficiency collapsed in Soviet times and will be surely doomed in the future
.

In addition, the Concept contains provisions which, even from the point of view of criminal-penal law, are unclear and too general. For example, modernization of production facilities within penitentiary institutions and the improvement of vocational training for the prisoners will supposedly be achieved by the improvement of operational principles of the said facilities under penitentiary institutions.

The Concept stipulates compulsory social/pedagogical support and social and psychological aid for convicted and remand prisoners. Bearing in mind that remand prisoners have not been found guilty of a crime prior to the court’s verdict, it is unclear, how compulsory social/pedagogical support shall be enforced with regard to these persons.

With regard to paragraph 35

As to the systematic violations of human rights in Ukraine 

As to the systemic problem of ineffective investigations of complaints alleging  torture
In 2012, the European Court of Human Rights in the case of “Kaverzin vs. Ukraine”
 (application no. 23893/03, judgment of 15.05.2012) stated that the ineffective investigation of complaints of torture is a systemic problem in Ukraine.
The Court specifically noted that in about 40 of its judgments it had found that the authorities of Ukraine were responsible for ill-treatment of people in police custody, and that no proper investigation had been carried out on the applications of such abuse. More than 100 other cases pertaining to these issues were under consideration of the Court at the material time of the Kaverzin case consideration. The above mentioned violations were the result of shortcomings of the legal settlement and administrative activities of national authorities regarding their obligations under Article 3 (Prohibition of Torture) of the Convention for the Protection of Human Rights and Fundamental Freedoms (Convention).

The European Court considers that Ukraine should immediately implement specific reforms in its legal system to ensure eradication of the practice of ill-treatment during detention, conduction of an effective investigation under Article 3 (Prohibition of Torture) of the Convention in each case when the appeal raising the questions on abuse is filed, as well as ensure that any shortcomings of such investigation are to be effectively eliminated at the national level.

On April 9, 2013 in response to the “quasi-pilot” judgment of the case of Kaverzin the Ukrainian authorities submitted a global action plan to the Committee of Ministers of the Council of Europe (see DH-DD (2013) 411)
, which included a number of measures to ensure effectiveness of investigations, as well as prevention of ill-treatment by the police.
The measures regarding the prevention of ill-treatment by the police include: 

· the establishment of a National Preventive Mechanism (NPM) as required under the 2002 UN Optional Protocol to the United Nations Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (OPCAT); 

· the in-service training of the authorities concerned; 

· the amendments of the new Code of Criminal Procedure, in particular as regards the legal representation of suspects/accused in criminal case, issue related to the obtaining of evidence and its admissibility in criminal proceedings, and introducing the office of investigating judge; 

· the use of video monitoring devices in detention premises.

As to the implementation of the mentioned global action plan developed by the Government of Ukraine it should be noted that the NPM has been operating since November 2012 under the “Ombudsperson plus Civic Organizations” model (see the sections regarding paragraphs 18 and 31 of the List of Issues).

Moreover, a set of training courses, seminars, round tables and conferences was held in 2012 for judges, prosecutors and officers of the police and other law-enforcement authorities dedicated mostly to the implementation of the new Code of Criminal Procedure (CCP) which came into force on 19 November 2012).

For information regarding the provisions of the new Code of Criminal Procedure see sections regarding paragraphs 4 and 33 of the List of Issues.

As regards the surveillance equipment in detention facilities it should be noted that much hope was pinned on the possibility of video recording of ill-treatment in premises of Interior Ministry authorities (the police). However, the policy of equipping the premises with technical recording devices has not given the desired effect as regards the possibility of using video in cases of appeal against the actions of the police officers (including the use of physical force, special means, etc.).  This is because in the course of official inquiries into such complaints, it usually transpires that such records are missing due to technical faults in the respective technical means for the needed period of time, the damage of the data storage devices etc. This "selective" incapacity of the technical means without their repair occurs despite the direct order of the Interior Ministry on the obligation to maintain them in permanent working order and to take immediate action in case of malfunction. Thus, even in those few cases where the evidence of ill-treatment in combination with unlawful detention can be obtained by technical means – the video recorders, according to the information by the authorities of internal affairs where the events of ill-treatment occurred such an equipment was broken a long time before the event at issue or the video recording exactly in this part of the data storage device was damaged. Of course, such a number of "breakdowns" of technical means in cases of ill-treatment by police officers suggests falsification of reports on defect of respective technical means.
The pilot projects for using electronic devices of registration of police visitors also did not reach their goal (the recording of the fact and time of entry and exit of each visitor to police stations) due to their use by the police officers not in every case, but only upon their request, and they were not implemented in the police.
In 2003, the Interior Ministry issued a decree that made it obligatory for all legal proceedings with detainees to be carried out only in designated areas of police units, which were usually located in the first floor of the building next to the police station's front office. However, in practice this requirement is almost not fulfilled. This gives the opportunity for law violations during the legal proceedings, in particular regarding detainees.

Thus, the police actually sabotage the use of the technical means for recording when a person entered and left the police station, the time, physical condition of a person, visible bodily injuries, presence of a police escort and the faces of these workers, the use of physical force or special equipment when entering the police station and whether procedural measures were carried out.

As regards measures in order to ensure effective investigations into complaints of ill-treatment by the police, the Government of Ukraine in their global action plan notified the Committee of Ministers of the Council of Europe about the following: 

· under the new CCP, a full-scale investigation commences as soon as information on an offence is entered into the “Integrated Register of Pre-Trial Investigations”, abolishing the “pre-investigation” enquiry phase which existed under the old 1960 Code and was repeatedly criticized by the ECHR;

·  under the new CCP, the status of a victim is formalized and includes a range of procedural rights; 

·  the State Bureau of Investigation (SBI), which will deal inter alia with the investigation of complaints of ill-treatment, is to be created by 2017 at the latest.

See the analysis of the new Criminal Procedure Code in sections 4 and 33 of the List of Issues. 
The creation of the State Bureau of Investigations as an independent body (without any hierarchical or institutional ties between the Bureau and the Interior Ministry or the Prosecutor General’s Office) authorized to conduct investigation into allegations of ill-treatment by the police can really solve the systemic problem of ineffective investigation which is usually conducted by the prosecutors.
Failure of the prosecutors to conduct an effective investigation into such complaints is largely caused by the fact that it is basically not an independent body. Thus, the prosecutor’s office has features which result in a conflict of interests: on the one hand, the prosecutor's office is responsible for verifying the legality of the actions of police, while on the other it supports the prosecution in the court and, therefore, has close professional relations with the police officers.

Thus, the creation of the State Bureau of Investigations is one of the most important tasks within the Government’s global plan in order to ensure the effective investigation of complaints against torture by the police.  
This Bureau has yet to be created, however. Ukraine’s Government must therefore carry out a significant amount of work to overcome the systemic problem of ineffective investigation into allegations of torture.

On August 12,2014, the amendments to the Code of Criminal Procedure of Ukraine were adopted, according to which the administrative territory, on which a legal regime of martial law, emergency state or the anti-terrorist operation is announced, in the event of impossibility of performance of by the investigating judges their duties, including the powers to authorize a search or  confidential investigative (search) actions, as well as a preventive measure in the form of detention to 30 days, in respect of persons who are suspected of committing crimes against the principles of the national security of Ukraine, related to terrorist activities, creation of illegal armed groups and illegal possession of arms , infringement on the life of a law enforcement officer or judge, against peace, human security of international rule of law, appropriate prosecutor shall be vested with such authorities.
Since, in accordance with Article 64 of the Constitution the right to liberty and security of the person guaranteed by its Article 29, which stipulates the need for a judicial warrant for the arrest or detention of an individual, cannot be limited even in conditions of military or emergency state, such amendments to the Code of Criminal Procedure are a clear violation of the Constitution, in the absence of judicial   control, they pose a threat of abuse by law enforcement officers, including that in the form of torture and ill-treatment of detainees . Of course, the authorization of detention of a person on suspicion of committing crimes by a prosecutor, moreover, for such a long period, does not comply with §1 §3  of Article 5 of the European Convention on Human Rights, the purpose of which is to protect the individual against arbitrary deprivation of liberty.

On September 16, 2014 the Verkhovna Rada of Ukraine passed the Law "On special order of government in certain areas of Donetsk and Lugansk regions”. At the same time, in accordance with Article 3 of this law, the State guarantees, pursuant to the law, prevention of criminal prosecution, subjecting to criminal responsibility and punishment for all participants of the events in Donetsk and Lugansk regions.

It seems that such a legislative provision, has already excluded at the normative level the possibility of carrying out an effective investigation into crimes committed in eastern Ukraine during the events of 2014 related to the kidnapping of people and keeping them as hostages, torture, maltreatment and murder of people.

RECOMMENDATIONS.

1. Bringing the definition of "torture" in the Criminal Code of Ukraine in accordance with the definition of Article 1 the United Nations Convention against Torture and other forms of cruel or degrading treatment or punishment.

2. For implementing the provisions of the Criminal Procedure Code of Ukraine on the order of arrest and detention in pre-trial investigation bodies to prepare and enact by-laws which contain detailed procedures for these actions, including the procedure for registration of all events/actions occurring with detainees.

3. Introduction of the unified procedure of the detention of persons for having committed an offense, as the standardized format of the short-term detention, excluding administrative detention as a separate form of detention, as well as so-called “delivering” the person in the body carrying out the administrative proceedings, which is not recognized as a detention.

4. Providing access of the detainee to a doctor before the first interrogation.

5. Ensuring video fixation of the first interrogation of a detainee.

6. Adopting the Code of Criminal Misdemeanors and the corresponding changes to the Criminal Code and the Code of Administrative Offences.

7. Passing at the second reading and the whole the Law on Probation.

8. Amending the Law of Ukraine "On Advocacy and advocacy activities” which regulating simplification of the procedures for obtaining the status of attorney, as well as to provide additional professional rights of a lawyer, in particular to guarantee unhindered access to persons held in custody.

9. Developing and implementing a procedure for involving the independent public to investigation of cases torture and ill-treatment.

10. Ensuring access of applicants of torture and ill-treatment to the materials of the investigation of their applications.

11. Ensuring the timely publication of particular statistics on registered complaints of torture and other forms of ill-treatment on the part of law enforcement officers,  the results of the investigation on the official websites of the Prosecutor General’s Office, the Ministry of Internal Affairs of Ukraine.

12. Adapting the living conditions of persons in  custody, in accordance with international standards for this category of persons.

13. Developing special programs for training of medical staff working with victims of torture, in accordance with the provisions of the Istanbul Protocol for rapid and effective identification and documentation of signs of torture and ill-treatment.

14. Derivation of medical staff of the correctional institutions and pre-trial detention centers from the staff of the SSU. Improving the quality of health care in the places of  non-liberty, particularly for vulnerable groups of prisoners: people with mental illness, HIV-infected, drug addicts and others.

15. Alignment of the nutritional standards for detained and sentenced persons, in particular, the foodstuffs substitution norms in compliance with international standards for prisoners.

16. Amending the Ministry of Justice of Ukraine  Regulations on territorial (interregional) paramilitary formation of the State Executive Service of Ukraine of July 3, 2013 regulating the procedure of using of the special units in colonies and SIZO  in Ukraine. Excepting from the competence of the special units their powers to take part in activities to provide the regime and its basic requirements in penitentiary institutions and detention centers.

17. Ensuring timely posting on official Web sites the separate  statistic data about conducted detention with a the purpose of bringing the detainee to court, based on the warrant of an investigating judge, and detentions carried out by the authorized official without the warrant of an investigating judge on the official websites of the Prosecutor General’s Office and of all investigating bodies.

18. Continuing and completing of the reform of juvenile justice in Ukraine, including authorities for working with children having conflict with the law, changing the approach to the places of the pre-detention and punishment for children from punitive to upbringing and educational, abolishing of placement of juveniles to disciplinary cells and similar cells, introducing a system of probation and diversify of the appointed punishment for children, taking into account their age and psychological characteristics.

19. Providing the feasibility of at least limited judicial control while the heads of regional level of the Security Service of Ukraine and of the Ministry of Internal Affairs of Ukraine their exercise the authority to apply preventive detention of the persons involved in terrorist activities, and prosecutors exercise the power to select a preventive measure for persons up to 30 days.

20. Carrying out effective investigations in all cases of torture and ill-treatment on the part law enforcement officials during the mass protests on 30 November 2013 to 21 February 2014.

21. Carrying out an effective investigation of the shooting of demonstrators and police officers in Kiev from 18 to 20 February 2014.

22. Carrying out effective investigation of the attacks on members of peaceful assemblies by civilians, as well as the inaction of law enforcement agencies during these attacks, in the period from November 21 2013 to October 1, 2014.

23. Carrying out an effective investigation of violations of rules of national and international law by all parties in the conflict on the territory of Donetsk and Lugansk regions in the framework of the anti-terrorist operation.
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