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I. INTRODUCTION
1. This written submission provides an outline of issues of concern with regard to the Republic of Moldova’s compliance with the provisions of the Convention on the Rights of Persons with Disabilities (hereinafter “the Convention”), with particular focus on the enjoyment of those rights by persons with intellectual and psychosocial disabilities.
2. The submission has been written by the Mental Disability Advocacy Centre (MDAC) and the Moldovan Institute for Human Rights (IDOM). 

3. MDAC is an international human rights organisation which uses the law to secure equality, inclusion and justice for people with mental disabilities worldwide. MDAC’s vision is a world of equality where emotional, mental and learning differences are valued equally; where the inherent autonomy and dignity of each person is fully respected; and where human rights are realised for all persons without discrimination of any form. MDAC has participatory status at the Council of Europe, and observer status at ECOSOC. For more information, please visit www.mdac.org. 
4. The Moldovan Institute for Human Rights (IDOM) is a nongovernmental organisation formed by human rights experts with the aim to contribute to raising awareness, promoting and protecting rights and liberties guaranteed by national and international legal frameworks. IDOM engages in the following areas of activity: human rights and health (the rights of people living with HIV/AIDS, the rights of people with mental disabilities, patient’s rights, reproductive rights); the rights of people with mental disabilities; social, economic and cultural rights and the right to freedom from torture, or cruel, inhuman or degrading treatment or punishment.
II. Women with disabilities in institutions: gender-based violence and access to justice (Article 6, 13, 15 and 16)

5. In the past years, many allegations of gender-based human rights violations have surfaced from Moldovan institutions for people with disabilities. Such allegations include rape, forced abortion and non-consensual insertion of intra-uterine contraceptive devices. One of the most notorious such cases related to 18 women with disabilities from the neuropsychiatric facility in Balti (under the competence of Ministry of Labour, Social Protection and Family) who were allegedly repeatedly sexually assaulted by a senior doctor, over a period of more than 10 years. The cases were reported in 2013. The doctor was convicted on the 25th of October 2016, at the first instance level and sentenced to 13 years in prison. The judges however decided not to deprive him of liberty until the decision becomes final. The victims saw this decision as shocking, as many of them do not feel safe because of him, fearing retaliation for participating in the proceedings. One of the victims reported that the now convicted doctor and his son tried to run her over with a car.
6. Some of the victims in the trial have also allegedly become pregnant as a result of the rape and were forced to have an abortion. There were allegations of forced abortion on behalf of other women resident in psychiatric institutions. They say they are subjected monthly to forced gynaecological examination, where sometimes pregnancies are discovered. Subsequently, women have told us that they have being subjected to forced abortion. No criminal proceedings have ever been initiated into allegations of forced abortion. 
7. One other relevant case was from Cocieri Neuropsychiatric Institution. Allegations of sexual assault of women there were first reported in 2008 by the Council of Europe’s Committee for the Prevention of Torture.
 Allegations again concerning two orderlies resurfaced in 2013. In November 2013, Dubasari police and prosecutors declined to open criminal proceedings, apparently on grounds that women in neuro-psychiatric residential institutions provide inherently unreliable testimony. Under international pressure, a criminal investigation was reportedly re-opened, but the status of proceedings is not currently known.

Suggested recommendations to the Government of the Republic of Moldova:

1. Take legal, policy and practical measures to address gender-based violence against women with disabilities, particularly those in institutions, and ensure prevention, investigation, punishment and redress are applied in cases where women with disabilities have their human rights violated.


2. Establish an independent Commission of inquiry into historic and current gender based violence in psychiatric and social care institutions.
3. Ensure that the people living in institutions are receiving counselling on family planning and reproductive health (as required by Article 8 (12) and Article 42 (12) of Law no. 60 of 30.03.2012 on the social inclusion of people with disabilities and indicated by the Government in its first report sent to the Committee
).
4. Take concrete steps to inform relevant professional and people with disabilities on the rights of persons with disabilities, particularly when it comes to sexual and reproductive rights. Such awareness campaign should particularly target staff and residents from institutions for people with disabilities.
III. The right to equal recognition before the law (Article 12)

8. In Moldova, people with disabilities continue to be deprived of their legal capacity through judicial proceedings. They are sometimes not allowed to attend such proceedings and there are cases where they are not even informed about them. Even when they are involved in the proceedings, guardians can be appointed without respect for the will and preferences of the person concerned. Moldovan legislation vests wide decision-making powers in guardians, and many guardians choose to place people with disabilities in closed institutions against their will, using their disability allowances and their assets.
 

9. Reform of the Moldovan legislative framework in relation to legal capacity has been under debate for many years. However, legislative reforms have yet to be adopted. There is for example a law proposal aimed at awarding people the right to vote,
 which has yet to be adopted. This is despite the fact that the Government has committed, in 2013, in its first report sent to the Committee, to enact provisions “to guarantee the right to vote to all persons, including those with intellectual and psychosocial disabilities.”
 

10. The Government has also been working on a law proposal aimed at reforming the guardianship system. A first version was published last year, which we considered to fall beneath the standards required under Article 12 of the Convention as it maintained substituted decision-making. We submitted to the Government a legal opinion offering more details on our concerns.
 
11. The proposal was since partially abandoned, after a decision of the Moldovan Constitutional Court dealing with direct access to courts for people with disabilities and the guardianship system. The Constitutional Court found that substituted decision making is constitutional only when applied to people “with a total lack of mental capacity (‘discernamant’)”. The Government has since been working to re-draft the law proposal. 
12. That new law proposal has not been made public yet. We believe that any new law proposal should be developed in a manner fully compatible with Article 12 of the Convention, ensuring also that the process is transparent and that civil society, including organisations of people with disabilities are guaranteed involvement and participation in the decision-making process. It is also worth mentioning that the Government has consulted extensively with civil society since 2012 in relation to reforms of legislation relevant for the legal capacity of people with disabilities. However, as we observed when the first law proposal was published, there was very little consideration of proposals submitted by members of civil society, including people with disabilities.
Suggested recommendations to the Government of the Republic of Moldova:

1. The Government should amend its legislation to abolish the existing measures that restrict or deprive people of legal capacity and introduce forms of supported decision-making for everyone, considering the requirements established for such systems by the General Comment no. 1 of the CRPD Committee.

2. The Government take steps to ensure that civil society, in particular persons with disabilities and their representative organisations, are involved and participate fully in the process of reforming all legislation relevant for the legal capacity of people with disabilities.

3. Institute a moratorium on depriving people of legal capacity until the system related to legal capacity is reformed and replaced with a system that fulfils all requirements established for such systems in alignment with General Comment no. 1 of the CRPD Committee.

IV. Institutionalisation and the right to live in the community (Articles 12, 15, 16 and 19)

13. Almost 2,500 children and adults with mental disabilities in Moldova live in segregated institutions which are cut off from their community.
 Life in such institutions means denial of human rights and dignity: the living conditions are often precarious (e.g. strong smells of faeces, urine, sweat and dust are common), people can only leave the premises with prior authorisation, violence and abuses perpetrated by staff and other residents are commonplace, and residents are neglected and denied medical care.

Choosing a place to live
14. In spite of the on-going guardianship reform, persons with mental disabilities can still be deprived of legal capacity through judicial procedures. Currently, in the six institutions for children and adults with disabilities there are 600 people deprived of their legal capacity.
15. This is relevant in the context of institutionalisation, because when people are deprived of legal capacity, their right to make decisions in relation to where to live is impaired, often giving guardians or relatives the right to intervene in such decisions and force them to live in institutions. Many people with disabilities in Moldova are therefore placed in institutions against their will on the basis of such legislation, and cannot leave at will.
16. Moreover, even when such legal provisions are not directly applied, people with disabilities have difficulties in choosing where their home will be, due to practices strongly embedded in some settings. For example, IDOM has found cases where people were forbidden from leaving institutions even where they retained full legal capacity, as well as medical opinions stating that their health state means that they should not leave the institution.
 This is despite that some of these people have indicated place(s) where they could live outside the institution, such as reintegration in the family, living with partners or living in house(s) they owned. The Ministry of Labour, Social Policy and Family has refused to allow them to leave invoking the disagreement to such steps of some family members (some of which lived in houses partially owned by the person with disability) or the lack of financial resources to support them.

17. The right to adequate housing should be interpreted in the light of the provisions of the UN Convention on the Rights of Persons with Disabilities, which guarantees that persons with disabilities have the right to live independently and  be included in the community (Article 19), requiring States Parties to recognise the equal right of all persons with disabilities to live in the community, with choices equal to others and to take effective and appropriate measures to facilitate full enjoyment by persons with disabilities of this right.
18. In Moldova, people with disabilities are often not provided with alternatives to institutionalisation, which would enable them to live in the community. At the same time, there are numerous reports which reveal that persons with disabilities in institutions are of significantly increased risk of human rights abuses, including living in inhuman and degrading conditions, suffering from physical and emotional abuse and being subjected to forced treatments, cases which can often reach the level of inhuman or degrading treatment or punishment and even torture.
 Such conditions cannot fulfil the requirements of an adequate standard of living or proper access to health services required by CRPD. Thus, there is an urgent need to implement deinstitutionalisation policies in relation to both children and adults.
 Deinstitutionalisation plans and policies
19. The Government has developed a plan for the deinstitutionalisation of children,
 which targeted the two institutions said to be for “boys” (Orhei institutions) and “girls” (Hincesti institution) with disabilities. These two institutions have also many residents who are over 18 years old. While some were moved to live with their families and were provided with some support in this process, some were moved to what could be considered new institutional settings (places where people with disabilities live together in congregate settings which, although in much smaller number, are isolated from communities, carry out activities among themselves, and have very little involvement with the community surrounding them). This is an example of trans-institutionalisation.
20. As for institutions for adults, while the Moldovan Government has developed a plan of action and created some services through which people with disabilities can live in the community and receive community based treatment, when needed, in practice the number of available homes and services are wholly inadequate. In March 2016, the Government adopted a new Ministerial Order
 which was to hasten the deinstitutionalisation process. Since then, residents were evaluated, a needs assessment took place and a general plan was developed for deinstitutionalisation, in which institutions are to be transformed into a form of managing centres of services to be developed in communities. The Government is now in the process of creating the detailed plan, with stages of the process, timeline, etc. In the meantime, the number of people who have actually left institutions is small. 

21. We therefore consider that the current state policy does not adequately ensure basic housing and other services within the community for all people with disabilities, to ensure their right to live independently and be included in the community. The development and maintenance of alternative support services for people with mental disabilities constitute only the responsibility of the local authorities, which often lack specific funding for alternative services for people in need. 
22. Proper care should therefore be provided during the process of developing more detailed planning related to deinstitutionalisation.
Suggested recommendations to the Government of the Republic of Moldova:


1.Ensure that within the detailed planning related to deinstitutionalisation and within its implementation the Government provides an adequate standard of living for persons with disabilities, with a view to full implementation of the right to live independently and be included in the community, including:
· Ensuring adequate funding for this purpose; 
· Avoiding the risk of trans-institutionalisation;
· Providing a range of services and support for persons with disabilities to live independently and be included in the community (housing, personal assistance, medical care, support in decision-making etc.); 

· Adopting a deinstitutionalisation policy that is inclusive of all, including people with severe, multiple and profound disabilities;
· Ensuring that alternatives to institutionalisation are available for people with disabilities;
· Adopting a moratorium on future institutionalisation; 

· Ensuring no funds are allocated to building new institutional settings or refurbishing long-term residential institutions;
· Involving people with disabilities in all stages of the deinstitutionalisation process (planning, implementation, evaluation and monitoring);
· Ensuring proper independent monitoring of institutions and of newly developed living arrangements and services for people with disabilities, in line with Article 16(3) of the CRPD;
· Including redress, rehabilitation and compensation schemes for people with disabilities whose right to live in the community have been and continue to be violated through institutionalisation.
V. Respect for home and the family (Article 23)

23.  According to Moldovan legislation, people with disabilities, when deprived of their legal capacity through the operation of guardianship legislation, cannot marry
. Not being able to marry means people cannot receive legal recognition as a family. The CRPD expressly recognises the right of all persons with disabilities who are of marriageable age to marry and to found a family on the basis of free and full consent and without discrimination.

Suggested recommendations to the Government of the Republic of Moldova:

1. Eliminate all legal obstacles for persons with disabilities to marry and found families.  

2. Take concrete steps to inform people with disabilities living in the community and in institutions about their sexual and reproductive rights. Such awareness raising programs should also target professionals working with people with disabilities both within the community and in institutions.
VI. Inclusive education (Article 24)
24. Moldova inherited an education system based on segregation from the Soviet era, in which children who did not meet certain standards would be hidden away. Today however, circa 3,500 children who need enhanced support, including children with disabilities, are included in mainstream education.
 

25. While acknowledging this success, it is important to note that 1,716 children with intellectual or psychosocial disabilities remain in segregated educational settings,
 and not all children are receiving the support they need to access inclusive schooling. 
26. Also, people with disabilities living in state institutions often lack almost any kind of education, many do not know how to read or write. Sometimes, education staff do not have the qualifications to ensure the provision of quality educational programmes. 
Suggested recommendations to the Government of the Republic of Moldova:


1. Ensure that all children with disabilities, including those with high support needs, can access inclusive education in the general education system.

2. Facilitate the inclusion in mainstream education of the children living in the two homes for children with mental disabilities in Orhei and Hincesti.

3. Ensure that support is available to all children in mainstream settings who might need this.
VII. Health (Article 25)

27. The biggest psychiatric institution in Moldova (Balti) has at the moment, only one psychiatrist for approximately 400 people. Many experience significant delays in accessing general health care due to high demand, lack of services and procedural barriers.

28. Medical treatment available in psychiatric institutions consists mostly only of psychiatric medication. Monitoring visits show that a very significant number of residents are not aware of their rights, they are not informed properly on the conditions of hospitalisation and simply are given two forms for signature - one consenting to hospitalisation and another one for treatment, at the moment of admission or shortly thereafter. There are also cases of detention for several days on medication, even after clear verbal complaints about adverse reactions. 

29. According to available statistics, the annual death rate in such institutional settings is of 5% (5.06) per year from the total number of residents. There is no assessment of the causes of this high mortality rate in psychiatric institutions.

30. Moreover, in the Republic of Moldova people with intellectual and psychosocial disabilities can lawfully be subjected to treatment without their full and informed consent through the operation of the system of guardianships. In such cases, consent for medical or health care interventions can be gained from other people (relatives, guardians, etc.), and the person is not provided with adequate information which would enable him/her to take the decision themselves. In other cases, legislation allows health professionals to impose various treatments without the direct consent of the patient. 
Suggested recommendations to the Government of the Republic of Moldova:


1. Ensure that the will and preferences and the principle of direct informed consent of people with disabilities are respected during provision of health services and treatment.
2. Ensure adequate access to medical services by people with disabilities living in psychiatric institutions.
3. Investigate the causes of the high death rate in psychiatric institutional in comparison with data among the general population in medical institutions and explain, if necessary, the distinction between these rates.

VIII. Work and employment (Article 27)

31. Although, data shows that there are people with disabilities in institutions that work in activities which are sometimes physically demanding and take significant amounts of time, they are officially employed in 0.25% or 0.5% of the salary units, what could be considered as unfair and disproportionate pay, and constitute discrimination in employment on the grounds of disability.
 There are also concerns that staff of psychiatric institutions often involves people with mental disabilities, who are institutionalised, to work on their personal property and houses, threatening with not providing medication or neglect. There were also reported cases when residents working in the communities surrounding the institutions have been paid with 10 lei (approx. 50 euro cents) for a full day of work or have been fed, this being considered payment for their work.

32. Another problematic practice is that staff of institutions for peoples with disabilities delegate certain job duties to the residents, e.g. cleaning activities, etc. No remuneration is provided in exchange.

Recommendations to the Government of the Republic of Moldova:

1. Ensure that people living in institutions have access to the general labour market, and support to access employment where needed.
2. Ensure that the remuneration received by employees who live in social homes it is equal with the remuneration for similar work received by employees in the general labour market.
3. Address allegations of forced labour among people with disabilities in institutions and ensure the practice is eliminated.
IX. Right to vote (Article 29)
33. The CRPD established that people with disabilities must enjoy full participation in election processes. In Moldova, people who are deprived of legal capacity are automatically deprived of the right to participate in political activities. This restriction is provided expressly by the Electoral Code in Article 13.
34. Even when they have not been deprived of legal capacity, people with disabilities can still face obstacles when trying to exercise their right to vote, particularly when they are institutionalised. The Moldovan Institution of Human Rights (IDOM) has identified, through monitoring the election in 2016, that the main issues related to persons with mental disabilities placed in “residential” institutions are the following:

· Legal provisions that impact over exercising the right to vote affects particularly persons with psychosocial or intellectual impairments; 

· Authorities sometimes arbitrarily decide not include all residents of institutions in election lists, which has the result of denying the person the right to vote; 

· The State Voters’ Registry includes erroneous data about the persons who have been declared “incapable”; 

· Hostile environments faced by the people who live in institutions when they arrive at polling stations, created both by other voters and by station members or observers of the electoral process; 

· Insufficient knowledge among staff from voting stations on the special rights of persons with disabilities, under article 29 of the CRPD;

· Insufficient training of nurses in the respective institutions on the admissible limits of assisting the voter in the voting process; 

· Insufficient information provided to residents about the role and importance of the election process; 

· The voting procedure is inaccessible for the persons with physical or sensorial impairments; and
· Some residents of institutions were transported to polling stations, although they did not express their will to vote. 

Suggested recommendations to the Government of the Republic of Moldova:
1. Ensure that persons with disabilities can participate effectively and fully in political life, on an equal basis with others, including those people who have been deprived of legal capacity;

2. Ensure reasonable accommodation when needed for facilitating voting for people with disabilities (including alternative voting methods, easy-to-read materials, organising simulation of voting sessions, etc.); 
3. Protect the right of persons with disabilities to cast a secret vote without intimidation; 
4. Safeguard the free expression of the will of persons with disabilities in the process of voting, by allowing to select a person for assistance upon request; 
5. Open polling booths within the psycho-neurological boarding houses and psychiatric hospitals; 
6. Train election officers in the international and national standards related to the right to vote of persons with disabilities; 
7. Amend article 181 of the Criminal Code - “impede the free exercise of the election right or the work of the election bodies,” to include a new crime component that would punish and hence make accountable for obstruction of the exercise of election rights; and
8. Include on election lists all people living in psychiatric and psycho-neurological institutions.
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