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I.  Introductory Information
1.1 This report has been prepared by legal counsel on behalf of five cultural and religious institutions serving the interests of Arab and Muslim Danes living in Denmark.    For a list of the organizations and the chairpersons of these organizations, see attached ANNEX 1.  This submission concerns the acts and omissions of the Government of Denmark and its officials in its handling of the controversy surrounding the publication of Islamophobic caricatures in Jyllands-Posten, a Danish newspaper.  This contribution to the review of the Government of Denmark’s report is submitted before the Committee for the following reasons:  
(1) The failure of the Danish government to uphold its obligations under international law related to the prohibition on incitement and discrimination against vulnerable individuals and minority groups has caused the Danish government and the West to be perceived as supportive of  the publication and republication of the caricatures of the Prophet Mohammad and Islam which has fed and will likely continue to feed violent protests around the world leading to more deaths, bodily injury, and property destruction; and 
(2) The Muslim and Arab minorities in Denmark have suffered and will continue to suffer from a political and social backlash because members of the majority in Denmark may believe that incitement and discrimination against Muslims and Arabs is sanctioned in Denmark by the way in which the Danish government dealt with the controversy. 

2.1 The Danish organizations submitting this report asks the Committee to consider the Government of Denmark’s response to the publication of the Islamophobic caricatures set out below in determining its compliance with Denmark’s obligations under articles 2, 4, 5 and 6 of the International Convention on the Elimination of Racial Discrimination (“ICERD”).  
II.  Facts Relating to Caricature Controversy
A.
The Context in Which the Caricatures of Prophet Mohammad and Islam Were Published

2.2 The controversy over Jyllands-Posten’s publication of the caricatures of the Prophet Mohammad and the religion of Islam cannot be fully appreciated without an understanding of the socio-political backdrop in which the controversy arose.  Since September 11, 2001, there has been a marked increase in anti-Muslim/anti-Arab discrimination in Europe generally, and in Denmark in particular.  The UN High Commissioner for Human Rights has expressed alarm about the increasingly serious instances of intolerance and discrimination on the grounds of religion and belief and has stated that “[d]efamation of religion is one of its most aggressive manifestations.”
  The Human Rights Committee has also “[r]ecognized with deep concern the overall rise in instances of intolerance and violence directed against members of many religious communities in various parts of the world, including cases motivated by Islamophobia…”

2.3 In Denmark, public persons and the media have been fanning the flame of anti-Muslim/anti-Arab rhetoric.  Much of the anti-Muslim/anti-Arab rhetoric in Denmark has been coming from members of parliament and officials of Danish political parties.  Calls like the following from Pia Anderson, executive board member of the Danish Progressive Party, in a 2001 press release are not uncommon:  

Engage the military against the Mohammedan terror! ….Dear fellow citizen, it is that war-like culture these foreigners enrich our country with …. Disrespect for this country's laws, mass rapes, violence, abuse of Danish women…

2.4 Such inflammatory rhetoric has created an environment in Denmark that is hostile to Muslim and Arab Danish citizens and immigrants.  In its 2002 concluding observations on Denmark’s compliance with ICERD, the Committee noted that there is an increase in hate speech in Denmark, specifically that sanctioned by politicians and political parties, and was compelled to offer the following recommendation to Denmark:  
While [CERD] acknowledges the need for balance between freedom of expression and measures to eradicate racist abuse and stereotyping, the Committee recommends that the State party carefully monitor such speech for possible violations of articles 2 and 4 of [ICERD]. In this regard, the Committee invites the State party to take particular note of paragraphs 85 and 115 of the Durban Declaration and Programme of Action, respectively, which highlight the key role of politicians and political parties in combating racism, racial discrimination, xenophobia and related intolerance. Political parties are encouraged to take steps to promote solidarity, tolerance, respect and equality by developing voluntary codes of conduct so that their members refrain from public statements and actions that encourage or incite racial discrimination.

The Committee also expressed concern regarding the “considerable increase in reported cases of widespread harassment of people of Arab and Muslim backgrounds since 11 September 2001” and recommended that Denmark “monitor this situation carefully, take decisive action to protect the rights of victims and deal with perpetrators, and report on this matter in its next periodic report.
 
3.1 The Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related intolerance noted in his 2004 report that there is an “increasing interweaving of race, ethnicity, culture and religion” in manifestations of religious-based phobias such as Islamophobia.
  The Special Rapporteur explained that Islamophobia has two fundamental characteristics:  “the intellectual legitimization of hostility towards Islam and its followers, and the political tolerance of such hostility in many countries.”
    Moreover, he stated that “…the current rise in Islamophobia is characterized by the interpretation—in particular by politicians and the media—of individual acts as collective behaviour…”
  Some of the Special Rapporteur’s recommendations to countries, especially to those with Muslim minorities, included: (1) public acknowledgement by authorities of the reality of Islamophobia; and (2) punishment of Islamophobic acts, writings and statements.

4.1 Concerned about the discrimination and the Islamophobic rhetoric that feeds discrimination and acts of intolerance, Danish Muslims and organizations have been making a concerted effort to reach out to educate others about racist hate speech and open channels of communication.  For example, on September 24th, 2005, eight Danish Muslim organizations convened a conference entitled “Safety and Cooperation” and invited various persons from Danish government offices including officials from the ministries of Justice and Integration and the Chief of Police to engage in dialogue on issues of mutual concern.  

4.2 Despite the efforts of Danish Muslims to educate the public and government officials about anti-Muslim/anti-Arab discrimination, as noted by the European Commission Against Racism and Intolerance (“ECRI”) in a 2005 report, the Danish police are “very reluctant to register complaints of racist statements and to investigate and press charges under Article 266(b) of the Criminal Code, partly due to the fact that freedom of speech is given priority consideration in Denmark.”
  In the few cases that have been brought to court, those found guilty were only fined.
  ECRI also noted that “the lack of a strong message that would be sent by consistently prosecuting those who breach Article 266(b) of the Criminal Code has given some politicians free reign to create an atmosphere of suspicion and hatred towards Muslims.”
  
4.3 It is against this backdrop that Flemming Rose and Jyllands-Posten decided to solicit the offensive caricatures of Prophet Mohammad and Islam and to publish them in the newspaper.
B.
The Caricatures & the International Reaction
4.4 In 2005, Fleming Rose, the culture editor for the Danish newspaper, Jyllands-Posten, solicited 40 members of the Danish Newspaper’s Illustrators’ Union to depict the Prophet Mohammad.   Rose claimed that he wanted to generate debate about the fact that a Danish children’s book author could not find an illustrator willing to draw the Prophet Mohammad for his book because the illustrators feared offending Muslims who are aniconistic.  Rose prompted the illustrators by stating that he wanted to have them draw Mohammad as they see him.  Twelve illustrators accepted the invitation.  
4.5 On September 30, 2005, Jyllands-Posten published one of the caricatures on the front page of the newspaper along with the following explanation about Rose’s intention:

Some Muslims reject modern secular society.  They demand a special position, insisting on special consideration for their own religious feelings.  It is incompatible with secular democracy and freedom of expression, where one has to be ready to put up with scorn, mockery and ridicule.

A full article was published on page three of the newspaper with the title “The Face of Mohammad” along with the twelve caricatures.  In the article, Rose stated that “[a]rtists, authors, illustrators, translators and people in theatre are [] steering a wide berth around the most important meeting of cultures in our time—the meeting between Islam and the secular society of the West, which is rooted in Christianity.”  

5.1 Though the caricatures were supposed to be depictions of the Prophet, they also commented on a faulty understanding of the religious teaching of Islam.  The most offensive of the caricatures of the Prophet and Islam were the following:

(1) A sinister-looking man with dark eyes and a dark beard wearing a bomb‑shaped turban with a lit fuse.  The turban had written on it this central tenant of Islam in Arabic:  “There is no God but Allah, Mohammad is the Prophet of Allah.”  Message:  The Prophet Mohammad is a terrorist and his message, the religion of Islam, is the ideology of terrorism.
(2) A man looking like a devil holding a grenade while standing in paradise offering virgin girls as a reward to fighters who have smoke coming out of them and who look like they were just blown up.  The implication is that they were suicide bombers.  Message:  The religion of Islam is evil and supports terrorism by offering the promise of virgin girls to would-be suicide bombers.
(3) A man standing wearing a turban that has ambiguous looking pointed ends coming out of it.  The pointed ends could be viewed as devil’s horns or as points of a crescent moon forming a halo.  Message:  The Prophet is both a devil and saint/The Prophet Mohammad is a devil in disguise as a saint. 
(4) A man with a dark and unkempt beard and a black censor’s bar over his eyes standing in front of two women wearing black niqabs with only their large eyes showing.  The man is carrying a sword in one hand and the other hand is spread out to his side in front of the two women in an apparent effort to protect them from something.  Message:  The religion of Islam is strange and paradoxical: it prohibits the depiction of the face of the Prophet but requires Muslim women to cover everything but their face, i.e., women are subjugated under Islam.
(5) Two bearded and turbaned men are running with swords towards another bearded man in a turban whose different dress distinguishes him from the other two men and makes him appear to be in a position of authority.  The man in the position of authority is holding a piece of paper in one hand which he is looking at and his other hand is spread out to his side apparently to hold back the two other men from going on an attack.  The text of the cartoon has the man in authority saying:   “Relax folks!  It’s just a sketch made by an unbeliever from southern Denmark.”  Message:  Muslims are violent and automatically seek to kill anyone whom they disagree with.
(6) A bearded and turbaned man walking with a staff and leading an ass on a rope.  Message:  The Prophet Mohammad and Muslims are backwards and simple; they are not of this civilized, modern  age.
(7) Five stylized female figures wearing hijabs with facial features made with stars and crescent moons.  The text with the caricature says:  “Prophet! You crazy bloke! Keeping women under the yoke.”  Message:  The religion o f Islam calls for the subjugation of women.
6.1 Since the publication of the caricatures by Jyllands-Posten, demonstrations and riots have taken place in dozens of countries around the world.  Over 100 persons have been killed—over 50 people in Nigeria alone—and more than 800 have been injured, the Danish embassies in Damascus and Beirut were set on fire, a NATO base in Afghanistan was attacked, and boycotts have been called on Danish products causing millions of Euros in lost revenues for Danish businesses.
  The controversy surrounding the caricatures’ publication has been described by the Danish Prime Minister Anders Fogh Rasmussen, as “Denmark’s worst international relations incident since World War II.”
  
C.
The Response of the Danish Government

6.2 Despite this volatile situation, the Danish government and the Prime Minister have taken a hands-off approach and have failed to take appropriate action to defuse the controversy.  On October 12th, 2005, less than two weeks after the publication of the caricatures of the Prophet Mohammad, twelve ambassadors and representatives from Muslim countries sent a letter to Prime Minister Rasmussen bringing to his attention their concern regarding the solicitation and publication of the caricatures by Jyllands-Posten and other recent incidents of Islamophobic statements that had been made by prominent persons within and without the Danish government.  The ambassadors and representatives asserted that these incidents together were likely to cause a reaction within Muslim countries and within European countries where there are Muslim minorities.
  A copy of the letter of the ambassadors and representatives is attached as ANNEX 2.   
7.1 The Danish Prime Minister’s response, sent on October 21st, 2005, was to say that the government could not influence the press but that offended persons were free to file a case before the Danish courts.  A copy of the Prime Minister’s letter is attached as ANNEX 3.  The Prime Minister did not accept the invitation of the ambassadors to meet with them.  In justifying his decision not to meet with the Muslim ambassadors and representatives, the Prime Minister stated: “This is a matter of principle. I will not meet with them because it is so crystal clear what principles Danish democracy is built upon that there is no reason to do so.”
  Twenty-two Danish ambassadors criticized the Prime Minister for his decision to not meet with the Muslim ambassadors and noted that there is “a sharpening of tone [in Denmark], which can only be regarded as persecution of the minority that consists of Muslim citizens.”

7.2 Following the Danish Prime Minister’s failure to meet with the Muslim ambassadors and representatives, a number of other European newspapers and magazines reprinted the caricatures sparking demonstrations and violence around the world.
  

7.3 In a New Year’s day 2006 address which was reproduced in the Danish government’s response to a communication regarding the caricature controversy from the UN special rapporteurs on freedom of religion or belief and on contemporary forms of racism, racial discrimination, xenophobia and related intolerance, Prime Minister Rasmussen suggested that he looked favorably on Jyllands-Posten’s publication of the caricatures of the Prophet and would not prosecute those involved:  
…And to put it bluntly, it is this unorthodox approach to authorities, it is this urge to question the established order, it is this inclination to subject everything to critical debate that has led to progress in our society.  For it is this process that new horizons open, new discoveries are made, new ideas see the light of day.  While old systems and outdated ideas and views fade and disappear.  That is why freedom of speech is so vital.  And freedom of speech is absolute.  It is not negotiable. (Emphasis added.)
See ANNEX 4.  Though Rasmussen stated that “we are all responsible for administering freedom of speech in such a manner that we do not incite to hatred[,]”he went on to describe what he felt was at stake: 

…in general we treat others with consideration and we have confidence in each other, confidence in a set of principles that are fundamental to our society.  We have based our society on respect for the individual person’s freedom, freedom of speech, equality between men and women, a distinction between politics and religion.  Our point of departure is that as human beings we are free, independent, equal and responsible.  We must safeguard these principles. 
Apparently, “we” is a thinly veiled reference to the secular West.  The differences he notes between the secular West and those who seek to hold Jyllands-Posten accountable for violating Danish criminal law are that the West believes in individual liberty, equality of the sexes, freedom of speech, and separation of religion and politics, unlike those coming from “old systems and outdated ideas” who do not and who need to change their thinking.    

8.1 Five days after the Prime Minister’s statement, on January 6th, 2006, the Regional Public Prosecutor of Viborg decided to discontinue his investigation pursuant to section 749(2) of the Danish Administration of Justice Act.   The Regional Prosecutor stated that he did not find a reasonable presumption that a punishable offence had been committed by Jyllands-Posten.  Petitioners and other organizations and individuals appealed the Regional Prosecutor’s decision to the Director of Public Prosecutions.  

8.2 On February 13, 2006, a month before the Director’s decision was to be issued, the Prime Minister was interviewed by Der Spiegel, a German publication, and again stated that his government did not intend to prosecute Jyllands-Posten:  
Nobody can deny that the caricatures insulted the beliefs of many Muslims. And it's right to show understanding for this. The government doesn't have any interest in insulting Islam or any other religion. But all of the protestors must understand that the Danish government has no means of controlling a free press. This is the main problem: we are all talking at cross-purposes. (Emphasis added.)  
See ANNEX 5.
8.3 On March 15, 2006, the Director upheld the decision of the Regional Prosecutor.  The Director decided that section 140 of the Danish Criminal Code which provides that any person who publicly mocks or scorns the religious doctrines or acts of worship of any lawfully existing religious community in Denmark shall face imprisonment for a term not more than four months, had not been violated.  He stated that in some of the caricatures, it could not be said that there was an expression of derision or ridicule (these included the caricature of the Prophet with devil horns/crescent moon on his turban and the caricature of the turbaned man standing on clouds stating that “we ran out of virgins”) and in others, he found no expressions about Islamic religious doctrines or acts of worship (these included the caricature of the stylized hijab-wearing women with the text that the Prophet keeps women under the yoke and the caricature of the man with the censor’s bar over his eyes in front of women wearing the niqab).  
8.4 With respect to the caricature of the Prophet Mohammad wearing a turban with a lit fuse, the Director stated that the illustration could be viewed as either expressing that violence or bombings have been committed in the name of Islam or that the Prophet was a violent person.  In the Director’s view, neither interpretation could be understood as contempt for Islam or the Prophet.  The Director stated that even if the purpose of Jyllands-Posten and Rose was to express “scorn, mockery and ridicule” with the intention of generating debate, there was no sufficient contempt expressed in the caricatures themselves to constitute a violation of section 140.

9.1 With respect to violation of section 266(b)(1) of the Danish Criminal Code, which provides that a person may be liable for a fine or imprisonment not to exceed two years if s/he publicly or with the intention of wider dissemination, makes a statement or imparts other information by which a group of people are threatened, scorned or degraded on account of race, color, national or ethnic origin, religion, or sexual inclination, the Director also concurred with the Regional Public Prosecutor that there was no violation of Danish criminal law.  The Director stated that the question was whether the caricatures insulted or degraded Muslims on account of their religion.  The Director found that those drawings that appear to depict Mohammad, would not fall under section 266(b)(1) since the drawings do not refer to Muslims in general.  He also found that the drawings that depict persons other than Mohammad, were neither meant to refer to Muslims generally nor were they scornful or degrading.  
III.  Violations of ICERD Articles 2, 4, 5, & 6
9.2 In its handling of the publication of the Islamophobic caricatures, the Government of Denmark has failed to comply with articles 2 (states party responsibility to condemn and eliminate racial discrimination), 4 (states party responsibility to condemn and prohibit racist propaganda and incitement), 5 (states party guarantee of equal treatment) and 6 (states party guarantee of an effective remedy).  
9.3 Specifically, the Committee is asked to take note of the acts and omissions of the Danish Prime Minister and the Director of Public Prosecutions in Denmark that resulted in the above referenced violations of ICERD. 

9.4 Actions of the Prime Minister.   The Danish Prime Minister facilitated and encouraged the violation of Petitioners rights guaranteed under ICERD by taking public actions and making public statements that appeared to support the publication of the patently offensive and provocative caricatures by Jyllands-Posten.  The Danish Prime Minister then prejudiced the investigation into the publication of the caricatures by taking an official position against prosecution.

9.5 At the outset, the Danish Prime Minister appeared to support the publication of the caricatures by failing to meet with the Muslim ambassadors and representatives and then by publicly stating that through actions like that of Jyllands-Posten’s, Denmark could make “disappear” “old systems and outdated ideas.”  Commenting on the Danish Government’s initial reaction, the Special Rapporteur on racism has rightly observed that the:

its refusal to adopt an official stance on the content and the publication of the cartoons out of respect for freedom of expression, and its refusal to receive the ambassadors of Muslim countries ‑ revealed not just the trivialization of Islamophobia at the political level but also, as events subsequently demonstrated, the central involvement of politicians in the national and international impact of manifestations and expressions of Islamophobia.

Although the UN Commission on Human Rights specifically urged states in 2005 to “step up efforts to eliminate intolerance and discrimination based on religion and belief” and to take “all necessary and appropriate action, in conformity with international standards of human rights, to combat hatred[ and] intolerance…with particular regard to religious minorities…”
, the Prime Minister failed to take the opportunity presented by the Muslim ambassadors and representatives to engage in dialogue regarding the rise of Islamophobia in Denmark. 

10.1 Rather than diffuse the volatile situation posed by the publication of the caricatures, the Prime Minister dichotomized the controversy as one about the ideas of the enlightened Christian West in conflict with those of an uncivilized Muslim East.  This type of rhetoric further fanned the flame of incitement ignited by Jyllands-Posten.  The Prime Minister’s New Year’s statement quoted supra is illustrative of what the Special Rapporteur on racism refers to as 

the emergence in some intellectual, media and political circles of a rhetoric of clash of cultures and civilizations that divides the world into secular, democratic and civilized countries that protect freedom of expression, and obscurantist, retrograde and backward States that enshrine religious freedom and the position of religion in society.
    

The Special Rapporteur asserts that 

[t]he debate is thus reduced to an implacable conflict between “our” and “their” values.  This line of argument, which draws on the same spirit of caricature as the drawings in the Danish newspaper, i.e. the identification of the West with the former category and Muslim countries with the latter, thus opposing two antagonistic worlds, cultures and civilizations, not only conceals the diversity of political and individual opinions on this matter in European countries and the United States of America, but more importantly obscures the deep‑rooted multiculturalism of Western societies, as illustrated by the size of their respective Muslim communities.

The Prime Minister’s public statements not only trivialized the publication of the patently offensive caricatures but they also contributed to the growing volatility of the situation and arguably emboldened other publications throughout Europe to republish the caricatures.  
11.1 The Prime Minister, as head of the government, prejudiced the investigation and review of the Regional Public Prosecutor’s decision by making public statements indicating that Denmark would not prosecute Jyllands-Posten.  The Prime Minister referred to the freedom of expression as “absolute” and “not negotiable” and stated that the Danish Government has “no means of controlling a free press.”  These statements, which clearly misrepresent Denmark’s own laws against incitement and its legal obligations under international conventions, gave a clear signal to the police and prosecutors that the Danish Government was not committed to pursuing the case against Jyllands-Posten.
11.2 The Prime Minister, as head of the Danish Government, at best, failed to meet Denmark’s obligations under ICERD to ensure respect for ICERD and to work for the elimination of racial and religious intolerance and discrimination in Denmark.  At worst, the Prime Minister, through his public statements, the Prime Minister encouraged incitement against Danish Muslims and Arabs.

2.  The Decision of the Director of Public Prosecutions

11.3 On October 27, 2005, Muslim and Arab individuals and organizations filed a complaint with the Danish police requesting that the police investigate the Danish publication, Jyllands-Posten, for violations of Danish Criminal Code sections 140
 and 266(b)
.  See, Decision of the Director of Public Prosecutions, ANNEX 6.  These sections of the Danish Criminal Code make it a crime to publicly insult the dogma of a religious community or to insult or degrade others on the basis of their, among other things, ethnic/national or religious background.  The police declined to initiate criminal proceedings pursuant to its discretionary authority under section 749 of the Danish Administration of Justice Act.
11.4 The decision of the police was appealed to the Regional Public Prosecutor.  On January 6, 2006, the Regional Public Prosecutor issued a decision in which he declined to charge Jyllands-Posten.  The Muslim organization, Islamisk Trossamfund, then appealed the decision of the Regional Public Prosecutor to the Director of Public Prosecutions.  Pursuant to a September 1995 stipulation of the Director, the Director must review decisions of the Regional Public Prosecutor in which he declines to prosecute.  On March 15, 2006, the Director affirmed the Regional Public Prosecutor’s decision declining prosecution.  Under Danish law, the complainants are not entitled to appeal the decision of the Director of Public Prosecutions as the Director’s decisions whether or not to prosecute criminal violations are matters of his discretion.  The Director also stated that his decision declining to prosecute Jyllands-Posten may not be appealed to a higher administrative authority.  See, The Decision of the Director of Public Prosecutions in the Case of Jyllands-Posten’s Article “The Face of Mohammad,” Press Release, Mar. 15th, 2006, ANNEX 7.   
12.1 From the legal brief prepared by the Director, it is evident that he did not appreciate the full import of the message of the caricatures.  The Director did not take the following factors into consideration in determining whether to prosecute Jyllands-Posten and Rose:  First, the Director should have understood that caricatures are, by their very definition, meant to “grotesquely distort and misrepresent” their subjects.
  Rose’s use of caricatures as a tool to generate debate about Muslims, a vulnerable minority group in Denmark, was aimed at offending and ridiculing Muslims.  Second, Rose should have been aware that setting the Prophet Mohammad to caricature would be especially offensive to Muslims because the religion of Islam is aniconistic.  Third, as the Special Rapporteur rightly noted, “[t]he dominant message of the cartoons is [] the association and confusion of Islam with terrorism.”
  With this as the dominant message of the caricatures and with the specific message of each caricature noted above, the obvious conclusion that the Director should have reached is that the caricatures ridicule and degrade Muslims and the religion of Islam.  Finally, the Director should have been aware that the publication of the caricatures, coming only months after the world-wide protests and violent riots that occurred in May 2005 when the international press revealed that the U.S. military had desecrated the holy book of Muslims in military bases, would have put Rose and Jyllands-Posten on notice that there would be more than debate generated by the publication of racist and offensive caricatures.  
12.2 It was incumbent upon the Director to take these factors into consideration in determining whether Jyllands-Posten and Rose violated Danish law when they published the caricatures.  Rather than rely on his own questionable interpretation of the message of the caricatures, the Director should have submitted the case before a tribunal for adjudication as required by Danish law and relevant international conventions.   
12.3 In addition, the Director did not give sufficient consideration to the stated intention of Jyllands-Posten and Rose in publishing the patently offensive and provocative caricatures.  In the article accompanying the caricatures in Jyllands-Posten, Rose explained that Muslims had to accept being “scorn[ed], mock[ed], and ridicule[d].”  Rose also implied in his article that self-censorship by writers and others was inhibiting the meeting between Islam and the secular, but Christianity-rooted, West.  Apparently, Rose’s intention was to expedite a “clash of civilizations” through publication of the caricatures.  Rose’s explanatory article taken with the virulent Islamophobic caricatures evidences the purpose behind Rose’s publication of the caricatures:  to offend and ridicule Muslims and to create public disorder.  The Director should have taken into consideration the stated intention of Rose in publishing the caricatures in its determination of whether to prosecute.
13.1 The Director also wrongly found that the caricatures were not offensive to Muslims generally because, in his view, Muslims were not the subjects of the caricatures.    The Director failed to understand that by choosing to set the Prophet Mohammad to caricature form, Jyllands-Posten and Rose did in fact intend to make a statement about all Muslims.  Muslims view the Prophet Mohammad as the quintessential embodiment of Islamic teaching.  Distortions and misrepresentations of the Prophet by non-Muslims are perceived by Muslims as an attack on Muslims and Islam generally.
  Similarly, because of the Islamophobic political climate in Denmark and in Europe, many non-Muslims have come to view Muslims as all being alike or of the same ilk.  Because of the propensity for such stereotyping, the caricaturization of the most preeminent Muslim in Islam has the effect of inciting non-Muslims against Muslims and Islam generally.  
13.2 In addition to failing to appreciate the message and the impact of the caricatures and the intentions of Jyllands-Posten and Rose, the Director did not give appropriate weight to the prohibition against incitement and discrimination against racial and religious groups protected under ICERD in balancing the right to freedom of expression.  Looking to the European Court of Human Rights for guidance, the Director stated that it was not possible for him to infer how that court would weigh the regard for freedom of expression in relation to offensive speech aimed at religious groups.  The Director took the view that sections 140 and 266(b) should be “narrowly interpreted out of regard for the right of freedom of expression[,]” thus elevating freedom of expression over the right to be free from racial intolerance and discrimination.  The Director did not cite any authority for this view.  
13.3 Contrary to the position taken by the Director, the Committee has held that statements “made in the context of a political debate do not absolve the States party from its obligation to investigate whether or not [] statements amounted to racial discrimination”
 and that States parties are obliged to take effective action against reported incidents of racial discrimination.
  The Committee has stated the right to freedom of expression is compatible with the prohibition of the dissemination of all ideas based upon racial superiority or hatred, and that the exercise of the right to freedom of expression carries with it the special duty not to disseminate racist ideas.
   The Director was obliged to take note of the Committee’s recommendations and should not have narrowly interpreted sections 140 and 266(b) of the Danish Criminal Code.
14.1 The Director’s narrow interpretation of sections 140 and 266(b) is not supported under Danish law.  The Danish Parliament has indicated its intent to punish more severely incitement that may be characterized as propaganda and all crimes where there is a racist motivation or bigotry.  Section 266(b)(2) of the Danish Criminal Code provides that is shall be considered an aggravating circumstance if the dissemination of insulting or degrading statements against racial or religious groups is characterized as propaganda.  If it is an organization that has made the statements, the statements will generally be considered propaganda.
  In addition, the Danish Criminal Code was revised by an Act of Parliament on March 16, 2004 to make the penalty for crimes more severe where the offense is based on the victim’s ethnic origin or faith.
  The Parliament’s efforts to combat racially motivated crime and racist propaganda and to penalize such crimes more severely would be thwarted by the Director’s narrow reading of sections 140 and 266(b)(1).  
14.2 The Director also should have considered the relevant provisions of the International Covenant on Civil and Political Rights (“ICCPR”) and the European Convention on Human Rights (“ECHR”) relating to the protection of public safety and order in his interpretation of sections 140 and 266(b) of the Danish Criminal Code. As a legal matter, the Special Rapporteur found that Denmark “was obliged to take a position, in respect of freedom of expression, not only on the impact of the caricatures on the freedoms and rights of its community of 200,000 Muslims, but also on the protection of public order.”
  Since Denmark is signatory and has ratified both the ICCPR and ECHR, it was incumbent upon the Director do examine the relevant provisions of these conventions. 
14.3 While section 267 of the Danish Criminal Code does provide private prosecution for defamation and section 26 of the Danish Tort Act permits a civil action for damages, the availability of these causes of action against Jyllands-Posten does not address Denmark’s failure, on behalf of its Muslim citizens, to enforce criminal laws enacted to uphold the civil and political rights embodied in ICERD.
  CERD has also determined that private prosecution under Danish Criminal Code section 267 is also not an adequate substitute for prosecution under section 266(b).
  An action brought under section 26 of the Tort Act would also be ineffective since the Eastern High Court in Denmark ruled that a single incident of racial discrimination does not in itself amount to a violation of the honour and reputation of a person under the Act.
  

15.1 Review of the Director’s decision would be futile under section 63 of the Danish Constitution which permits review of administrative decisions because by the time the Danish courts refer the matter back to the prosecutor, the statute of limitations would have expired for prosecution under sections 266(b) and 140 of the Danish Criminal Code.

IV.  Suggested Committee Findings
15.2 In light of the Government of Denmark’s handling of the publication of the Islamophobic caricatures, it is recommended that the Committee include the following findings related to Denmark’s compliance with ICERD articles 2, 4, 5 and 6 in its report: 

1. The Government of Denmark was not justified in refusing to prosecute Jyllands-Posten and Rose because of concerns regarding freedom of speech since such concerns do not relieve the Government of Denmark from its obligation to comply with ICERD and from enforcing its criminal laws designed to combat racial, ethnic and religious discrimination and incitement; 

2. The Government of Denmark failed to meet its obligations under the ICCPR and ECHR to protect public safety by refusing to take any action early on in the controversy; 

3. Danish Arabs and Muslims were denied an effective remedy and equal protection before the law because of the Government of Denmark’s refusal to prosecute Jyllands-Posten and Rose; and

4. The Government of Denmark’s actions in failing to prosecute Jyllands-Posten and Rose trivialized the caricature controversy and undermined Denmark’s obligation and commitment to combat racial, ethnic and religious discrimination; 

The Committee should also consider the consequences related to the marginalization of Muslim Danes.  As the Special Rapporteur noted:

persistent Islamophobia in the media creates a sense of cultural inferiority among young Muslims, who then lose confidence in themselves and in their family.  They are then likely to become marginalized and be more open to influence by extremist groups which seem to offer them a reaffirmed identity.
   
The EU Justice Commissioner, Franco Frattini, has also stated that the media’s reporting on Islam and terrorism is a central catalyst in the recruitment of extremists.”
  It is imperative for the protection of Danish Muslims and for the prevention of extremism that Denmark be held to account for failing to uphold its obligations to enforce Danish law against Jyllands-Posten and Rose.
V.  Suggested Committee Recommendations to the Government of Denmark
16.1 Petitioners respectfully request that the Committee recommend the following to the Government of Denmark:  

1. The Government of Denmark should more actively seek prosecution of persons who use the public media to incite hatred, defame or demean members of the Muslim or Arab minority in Denmark as well as other vulnerable groups in Danish society;
2. The Government of Denmark should institute mandatory training and education for lawyers, prosecutors and judges on Danish and international legal obligations with respect to racism, racial discrimination, and ethnic and religious prejudice; and
3. The Government of Denmark should increase efforts at dialogue with Muslim and Arab organizations in Denmark in order for Danish public officials to be more conscious of the effects of what constitutes hate speech and incitement. 
Respectfully Submitted,

//signed//

Zaha S. Hassan, Esq.

On behalf of 
Det Islamiske Trossamfund i Danmark, 
Dortheavej 45, 2400 København NV

Chairman:  Khalil Assi
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Grimhøjvej 15, 8220 Brabrand 

Chairman: Raid Heleahel

Det Islamiske Trossamfund på Fyn, 
Ørbækvej 274, 5220 Odense SØ

Chairman: Mahmoud Mansour 

Den Arabiske Kultur Forening, 
Boulivarden 23 A, 7100 Vejle 

Chairman: Ziad Hussein
Den Arabiske Kultur Forening, 
Dorthevej 21, 1 th., 8220 Brabrand

Chairman : Radwan Mansour
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