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Introduction
1. The Eurasian Women’s Network on AIDS brings together activists and women-led organizations from 12 countries of Eastern Europe and Central Asia to improve access to healthcare services for women living with HIV and vulnerable to HIV, to protect them from violence, and provide inclusive involvement of them in public debate, on which their lives and health depend[footnoteRef:1]. [1:  Website of Eurasian Women’s Network on AIDS http://www.ewna.org/ ] 

2. This submission focuses on the following issues – harmful effects of the legally enshrined criminal prosecution of women living with HIV (criminalization of HIV exposure, non-disclosure and transmission), ministerial and inter-agency practices that exacerbate the situation of women living with HIV, women who use drugs, diagnosis disclosure, violence against women.

Article 1. Definition of Discrimination
3. In 2020, 92 of the 151 countries that submitted data to UNAIDS continue to criminalize the threat of HIV transmission, the transmission of HIV to another person, and non-disclosure of HIV status[footnoteRef:2]. Such laws violate human rights, including the rights to equality and non-discrimination, and undermine efforts to prevent new cases of HIV-infection[footnoteRef:3]. [2:  Global AIDS Update 2020. Seizing the moment. Tackling entrenched inequalities to end epidemics. UNAIDS, 2021]  [3:  HIV criminalization. Human rights fact sheet series 2021. UNAIDS] 

4. According to the global review on HIV criminalization, Belarus ranks second in the world in terms of the absolute number of criminal cases related to HIV for the period October 2015 - December 2018, and first in the world in terms of “density” of criminal cases (number of cases per number of diagnosed HIV positive people) [footnoteRef:4]. [4:  Advancing HIV Justice 3: Growing the Global Movement against HIV Criminalization. 2019 HIV Justice. ] 

5. Legislation: Criminal Code[footnoteRef:5] of the Republic of Belarus, Article 157. Infection with human immunodeficiency virus [5:  The Criminal Code of the Republic of Belarus (in Russian)] 

Part 1. Knowingly placing another person at risk of contracting the human immunodeficiency virus (HIV), -
shall be punishable by a fine or arrest or imprisonment for up to two years.
Part 2. Infection of another person by the carelessness or indirect intent with HIV by a person who knew he or she had the disease, —
shall be punishable by a restriction of liberty or imprisonment for up to five years.
Part 3. The act provided for in Part 2 of the present Article, committed in relation to two or more persons, in relation to a knowingly minor, or by a direct intent, —
shall be punishable by an imprisonment for five to ten years.
Note. A person who has committed the acts referred to in Parts 1 or 2 of this Article shall be exempt from criminal liability if another person who has been put at risk of infection or infected with HIV has been timely warned about the presence of this disease in the first person and has voluntarily agreed to perform acts that have created a risk of infection.
6. It’s not required to have a complaint of the injured party to file a criminal case under this article. It is enough to have a confirmation that a person is infected with HIV or confirmation of sexual contact with an HIV-positive person.
7. In 2019, an amendment to Article 157 of the Criminal Code of the Republic of Belarus (set out in the Note) came into force, according to which people who have warned their partners will not be criminally liable for placing them at risk of HIV transmission and infection. Previously, Article 157 provided for criminal liability for placing at risk of HIV transmission even if the injured party did not have any claims against the defendant; and infectious disease doctors, to whom people living with HIV turn for help, have the right to initiate a criminal case.
8. Practice of applying Article 157 of the Criminal Code: in 2017, 130[footnoteRef:6] criminal cases were initiated under Article 157 of the Criminal Code of the Republic of Belarus, and in 2018 – 133 cases. After the amendment entered into force (July 19, 2019), the improvement of the situation was observed. In 2019, 71 crimes were registered, the number of accused people in completed investigations was 59 people, out of them 32 were women. In 2020, 37 crimes were registered, the number of accused people was 15 people, out of them 10 were women. In 2021, 38 crimes were registered, the number of accused people in completed investigations was 32 people, out of them 23 are women. Thus, the proportion of women convicted in the period 2019-2021 is 61% (65 out of 106 people). [6:  Belarus makes steps to HIV decriminalization. EWNA, Dec 19, 2018 (in Russian)] 

Case 1: Trial of an HIV-positive married woman
At the end of 2008, the woman met her future husband and immediately reported her HIV status. This did not frighten the man; the couple married in January 2011. The young family bought an apartment and decided to have a child together. After a mutual decision, the couple stopped using a condom to conceive a child. The woman became pregnant, but the husband became infected. In 2011, the man was not registered as HIV positive person because he had not been re-tested to confirm HIV infection. It only happened in 2017. The woman was accused of violating Article 157 Part 2 of the Criminal Code. The man was on the side of his wife during the trial. The verdict of the court, issued in 2017: “To find guilty of infecting with HIV another person, with the mercenary intent, by a person who knew that she had this disease, i.e., in committing a crime under part 2 of article 157 of the Criminal Code of the Republic of Belarus. To impose a punishment in the form of restriction of freedom without referral to an open-type correctional institution for a period of two years.” According to the verdict, the woman must comply with the restrictions: it is allowed to spend 1 hour to get place of work and 2 hours to get back home on weekdays, and on weekends it is permitted to leave the house for 2 hours - from 10:00 to 12:00. The police regularly come to check compliance with the regime, they can come at any time.
9. People convicted under the Article 157 of the Criminal Code prior to the entry into force of the amendment have the right to have their sentence reviewed and may be released from criminal liability. At the same time, it is possible if there is evidence in the case file confirming the timely informing of the partner about HIV status and the voluntary consent of the partner to commit actions that created a risk of infection. In some cases, it is very difficult to obtain a review of the sentence.
Case 2: Failure to apply an amendment to article 157.
On January 10, 2020, a supervisory appeal was submitted related to the sentence of an HIV-positive woman convicted under part 3 of article 157 of the Criminal Code of the Republic of Belarus to 5 years in prison. The case file contains the husband's testimony that he knew about his wife's HIV infection. The trial took place prior to the entry into force of the amendment to the Article 157 (July 2019). This verdict has not been revised. The regional court upheld the verdict. On August 10, 2020, a complaint was written to the Supreme Court of the Republic of Belarus. On September 19, 2020, the Supreme Court of the Republic of Belarus, by its decision, did not find grounds for issuing a protest against this verdict. A petition for pardon was written to the President of the Republic of Belarus as well as the intercession to the petition to applying an act of pardon on behalf of a public organization. No response has been provided to date.
10. To implement the amendment to Article 157, which came into force in 2019, it is necessary to develop an algorithm that would allow partners to document their awareness of each other’s HIV status. Such algorithm has been developed, but the Ministry of Health has not approved it for 2 years already. In that regard, organizations helping women living with HIV recommend one of two options: 
(1) to include in the epidemiologist’s medical records the information on the awareness of the partners of each other’s HIV status. But doctors are reluctant to make such records. Some healthcare professionals have not faced such situations, so one has to work with them individually and explain the importance of such a record; 
(2) the partners’ awareness of each other’s HIV status can be notarized, but it is not yet known whether this would work in court. 
Thus, the burden of proving one’s innocence is fully on people living with HIV, and to a greater extent on women, since they are the first to come to the attention of the healthcare system when they are registered for HIV.
11. The healthcare legal framework has all the procedures that fully facilitate the application of Article 157 of the Criminal Code. The healthcare facilities are obliged to provide information constituting a medical confidentiality without the consent of the patient, both upon request of the police or the court, or without request to law enforcement agencies. These norms are enshrined in Article 46 of the Law “On Healthcare”[footnoteRef:7]. For example, doctors themselves can report a woman with an HIV status to the police, if they find out that she has a partner. Such cases are not common. [7:  Law of the Republic of Belarus «About Health care» (in Russian)] 

12. After the diagnosis of HIV infection is confirmed, patients should undergo an epidemiological investigation[footnoteRef:8] at the sanitary and epidemiological station. During this procedure, the epidemiologist asks about kind of people with whom contacts were made and about the nature of those contacts. Epidemiologists often resort to pressure and manipulation to find out information about partners. If the partners who become known during the survey are already registered, then they can be held liable under Article 157 of the Criminal Code; if partners are not registered, they receive a written invitation to be tested for HIV. [8:  It is carried out in accordance with the Instructions on the Procedure for organizing the provision of medical care to persons infected with the human immunodeficiency virus, approved by the Decree of the Ministry of Health of the Republic of Belarus of 08.11.2017 No. 93 (in Russian)] 

13. During the epidemiological investigation, patients confirm in writing that they are aware of the criminal liability under Article 157. Only after passing the epidemiological investigation, people living with HIV can register with the dispensary and start treatment. It is obvious that this practice, which is not very different from police interrogations, has a negative impact on the psychological well-being of people just learned about their diagnose. And if this happens during pregnancy, then the woman faces an additional burden and fears for herself and her unborn child.
14. In addition, the Law “On Healthcare” (Article 28)[footnoteRef:9] contains a provision on involuntary hospitalization and treatment in case of evading treatment. It is known about the cases of door-to-door police raids in 2021. The police come to the houses of people living with HIV who are not on treatment, they receive this information from healthcare institutions. This is a recent practice, so far there is no exact information on who has initiated it, but most likely it is the local authorities, under which regional interdepartmental councils on HIV function. This activity is justified by achieving the 95-95-95 indicators of the global strategy[footnoteRef:10] which aims to ensure that 95% of all people living with HIV know their HIV status, 95% of all people diagnosed with HIV have access to antiretroviral therapy and 95% of all people on antiretroviral therapy achieve viral suppression. At the same time, the police searching for people who for some reason do not take treatment constitutes a harmful practice that violates human rights and does not contribute to the return of people to treatment programmes. [9:  Law of the Republic of Belarus «About Health care» (in Russian) ]  [10:  Global AIDS Strategy 2021–2026 End Inequalities. End AIDS ] 


Article 11. Employment
15. In Belarus, there is a procedure for mandatory HIV testing. There is a list of occupations (professions), where the labor of HIV-positive people is not allowed. All surgical specialties are included in this list[footnoteRef:11]. In 2021, additions were made to the Decree “On conducting mandatory and extraordinary medical examinations of employees”. These additions prohibit people living with HIV from working in any health and social care field in any capacity[footnoteRef:12]. In addition, there are restrictions for people living with HIV on employment in the internal affairs bodies and the Ministry of Emergency Situations. Formally, such a ban is not prescribed, but recruitment and admission to educational institutions in this profile is prohibited.  [11:  Decree of the Council of Ministers of the Republic of Belarus dated April 13, 2012 No. 343. On approval of the list of specialties (professions) for which the use of labor of persons with human immunodeficiency virus is not allowed (in Russian)]  [12:  Decree of the Ministry of Health of the Republic of Belarus of September 20, 2021 No. 104. On changing the Decree of the Ministry of Health of the Republic of Belarus of July 29, 2019 No. 74. - p. 15. (in Russian)] 

16. The practice of medical check-ups in the workplace is such that HIV testing is included in the list of examinations for all workers, regardless of occupation. People living with HIV who know their status and being registered should also be tested on HIV. This situation entails the disclosure of information about HIV status in the workplace.
17. There is a practice of the medical examination in the workplace due to the use of psychoactive substances.
Case 3. Dismissal from work after a medical examination.
A woman, participant in a methadone treatment program, worked in the cafeteria. She was tested for psychoactive substances and fired as a result.
18. In 2019, the Ministry of Health issued a decree approving the instructions on the procedure for conducting a medical check-up. This decree expands the work opportunities for people registered with a narcologist[footnoteRef:13]. This progressive step was preceded by a series of complaints from participants in the methadone program that, during medical examinations, tests did not distinguish which psychoactive substances were detected - methadone or street drugs.  [13:  Belarus has expanded employment opportunities for people registered with a narcologist. Belta, Oct 16, 2019 9 (in Russian)] 


Article 12. Healthcare and Family Planning
19. Often, women are tested HIV positive during pregnancy, as it is when women face the official healthcare system. It should be, however, noted that HIV is first detected in women, and then — in their partners, so women are the first to be registered with the dispensary, and that is why they are the first to be charged under Article 157 of the Criminal Code, regardless of the circumstances. Thus, the family planning system, designed to help women in one of the most difficult periods of their lives, becomes a source of threats of the criminal prosecution.
20. Women living with HIV face systemic discriminatory practices in maternity care. The isolation system is still in place – women have separate hospital wards with bars and a serving window, women are advised to go to the shower and toilet only at certain times. 
21. Regardless of obstetric indications and recommendations of the World Health Organization, all women with HIV are strongly advised to have a caesarean section.
22. According to the results of the study on the needs of women with HIV in medical and social services (2020), 57.3% of respondents do not know where to turn for help in case of violation of rights in medical institutions[footnoteRef:14]. [14:  Study Report «Health of women with HIV in the Republic of Belarus» by JANA, EHRA. – 2020 (in Russian).] 

23. If a woman is diagnosed with HIV during pregnancy, and the gynecologist managing the pregnancy disclosed information about her HIV status or committed other discriminatory actions, then in this case the woman will not apply for legal assistance. During pregnancy, any litigation is a big emotional burden. In addition, it will have to change the doctor, and this is very difficult. Free medical care is provided in the medical institution to which the woman is assigned. Commercial services are expensive.

Article 16. Marriage and family life
24. The Republic of Belarus has a Decree “On recognition of children in a socially dangerous situation”[footnoteRef:15]. One of the criteria is an “immoral lifestyle”, including established facts of the use of drugs, psychotropic substances or their analogues, intoxicants, as well as alcoholic beverages. This Decree applies to both women who use psychoactive substances and women who receive substitution treatment.  [15:  Decree of the Council of Ministers of the Republic of Belarus of 15 January 2019 No. 22 “On recognition of children in a socially dangerous situation” (in Russian)] 

25. If the commission recognizes the child as being in a socially dangerous situation, then a respective stamp is affixed on the passport as well as medical documentation of parent fueling stigma and discrimination. Basically, children keep staying in the family under the control of guardianship authorities with regular visits. The class teacher also regularly visits the family and calls. At school, it negatively affects the child, because this information is open to other children and teachers.
26. Guardianship authorities may take the child from the family to an orphanage. In such cases, parents must pay monthly alimony to the state for the maintenance of the child. Conditions for returning a child to the mother often include better housing and a sufficient income. It is a difficult task to comply with these conditions, while paying alimony to the state in parallel.
27. The HIV diagnosis itself is not a basis for recognizing her children as being in a socially dangerous situation. At the same time, for the purpose of removing the status, it matters whether a woman is on treatment and whether she adheres to it. Barriers to adherence to antiretroviral treatment arise from a failure to accept the diagnosis, from side effects and other factors. 
28. According to the “PLHIV Stigma Index” study (2020)[footnoteRef:16], women are more likely than men to be subjected to circumstances that force them to delay the start of treatment, including fear of negative attitude of health professionals (45.4%), fear due to possible disclosure of their status to strangers (43%), unwillingness to fight HIV infection (55%). In addition, 55% of women living with HIV informed that they had been forced or pressured to test for HIV. [16:  PLHIV Stigma Index Research Methodology has been developed by GNP+, ICW, UNAIDS and IPPF. Since its launch in 2008, the PLHIV Stigma Index has been implemented in more than 100 countries, and more than 100,000 PLHIV have participated in this process] 

29. According to the same study, women are more likely than men to avoid seeking healthcare due to their HIV status. Under Article 42 of the Law “On Healthcare”, a patient should notify health professionals of his or her human immunodeficiency virus[footnoteRef:17]. [17:  Law of the Republic of Belarus «About Health care» (in Russian)] 

30. When a woman is enrolled to the medical substitution therapy program in Belarus, no one warns her that her personal and medical data will be transferred to the social service, and the social service will put the family on the list of those in a socially dangerous situation, and this means a high risk lose maternal rights. The intervention of the social service puts a woman in a situation when she must spend several hours a day to attend and pass commissions, meetings and examinations in order to fulfill all the required conditions. This greatly affects women's ability to earn. It is very difficult to achieve the removal of the status of a socially dangerous situation.
Case 4. Putting the family in the list with the status of a socially dangerous situation due to participation in a medical substitution therapy program
In the fall of 2018, a woman has been recorded in official narcological registry in order to gain access to treatment in the opioid substitution therapy program. A few months later, being a participant in the program, she learned that her family was included in the list of socially dangerous, which carried the risk of deprivation of parental rights in relation to her 11-year-old son. The woman had a stable social position at that time: she worked two jobs, rented a room from a friend, where she lived with her son.
In the fall of 2019, the social service took the child from the family and required to fulfill conditions which are impossible to meet without external assistance. In order to return her son in the family, a woman must pay $110 from her salary of $300 for the maintenance of her son in a social and pedagogical center, must register with the police; undergo a medical examination at her own expense, which will prove whether she can perform parental duties for health reasons. This means that a woman will lose the opportunity to earn two jobs. At the same time, the material burden due to the requirements of the social service increased by $300 per month.
31. [bookmark: _Hlk94521427]Since 2018, people living with HIV with 1-2 clinical stage of HIV infection have become eligible to be adoptive parents and legal guardians according to the Decree of the Ministry of Health[footnoteRef:18]. At the same time, the obstacle is the criminal record for intended crimes. Thus, if a woman was convicted under Article 157 of the Criminal Code, then she will never be able to adopt or establish guardianship of a child. [18:  Decree of the Ministry of Health of the Republic of Belarus of December 15, 2017 No. 108. On the establishment of lists of diseases in the presence of which persons cannot be adoptive parents, foster parents, parents-educators of a family-type orphanage, children's village (town), guardians and trustees (in Russian).] 


General Recommendation №35. Gender Violence Against Women
32. Assistance to victims of domestic violence remains out of reach for all women. There are no shelters for victims of violence in the country. The state territorial centres for social services provide a certain range of domestic violence services and support. There are crisis rooms at the territorial centres, but they are not accessible to HIV-positive women and women who use drugs. If a woman is in a situation of domestic violence, then she is forced to hide it, otherwise she may receive a mark that her children are in a socially dangerous situation.
33. NGOs that provide support to women living with HIV help in cases of violence on their own — they help women find housing and work in another city.
34. According to the study “Health of Women with HIV in the Republic of Belarus” (2020), women experience violence due to their HIV status from a wide range of people: 32.7% reported violence from an intimate partner/spouse; 42.3% experienced violence from a family member/neighbour; 24.7% experienced violence from the police/military/employees of places of deprivation/restriction of liberty; 62.7% of respondents reported that they experienced fear of any form of violence[footnoteRef:19]. [19:  Study Report «Health of women with HIV in the Republic of Belarus» by JANA, EHRA. – 2020 (in Russian)] 

Case 5[footnoteRef:20]. Experience of violence related to HIV status [20:  Ibid] 

 “When I was 20 years old, my mother was very ill, her last wish was that I married her friend’s son - I got married. He infected me. Mom died, and a month later my husband began to accuse me that I had infected him, he beat me, cheated on me. We divorced. This year, on June 5, I was fired from the college where I worked as a teacher. The director openly said that this is due to what people said about me (diagnosis). Where and how he learned about it was not clear.
35. On 21 December 2021, the House of Representatives of the National Assembly of the Republic of Belarus adopted in the second hearing[footnoteRef:21] the draft Law “On Amending Laws on Crime Prevention”. The purpose of the draft Law is to improve the effectiveness of domestic violence prevention measures. The draft Law proposes to amend the laws of the Republic of Belarus “On the Basics of Crime Prevention”, “On Social Services”, “On Weapons” and “On Procedure and Conditions of the Direction of Citizens in Medical and Labor Dispensaries and the Conditions of Staying There”. Activists have concerned the final adoption of this Draft Law might be prolonged or it might not be adopted at all. [21:  Information on the status of the draft Law  "On amendments to laws on crime prevention" (in Russian)] 


Women human rights defenders 
36. HIV criminalization can be used to target civil activists. Activists may face situations that confidential information relating to their identity is disclosed to third parties. For example, some organizations have experienced outing or disclosure of an activist's HIV status in media publications or to third parties in the course of personal interaction (for example, with the activist's relatives).
Case 6[footnoteRef:22]. Prosecution of an activist [22:  Legislative risks for activists and public organizations, working in the areas of drug policy, HIV infection, human rights and LGBTIQ policy in the Kyrgyz Republic, Ukraine and the Republic of Belarus. Deutsche Aidshilfe, 2021 – p. 17 (in Russian)] 

During the investigation of the criminal case against the Belarusian activist (guilt was not proven), the police hacked her social networks and personal correspondence. After that, an inquiry was made about her HIV status, and sexual partners were identified, one of whom turned out to be HIV-positive. The activist was charged under Article 157 “Infection with HIV” of the Criminal Code. Sentence: 1 year and 6 months in a general regime colony.
37. According to the non-registered in Belarus human rights center “Vesna” as of July 2021, at least 56 non-governmental organizations were deprived of the registration status in Belarus[footnoteRef:23]. These included organizations that directly or indirectly worked on issues of HIV and AIDS, people living with HIV and the most-at-risk groups, participated in the implementation of sustainable development programs, and provided legal and other assistance. Some employees of these organizations were forced to flee to other countries [23:  At least 56 NGOs have already been liquidated in Belarus - list. Belrynok, July 26, 2021 (in Russian). ] 


List of Issues for the State party
1. What measures does the State party undertake to eliminate criminal prosecution against women living with HIV based on their HIV-positive status and, in particular, to repeal Article 157 of the Criminal Code?
2. What measures does the State party undertake to introduce an algorithm that will allow documenting partners' awareness of each other's HIV status in order to prevent criminal prosecution under Article 157 of the Criminal Code?
3. What measures does the State party undertake to keep the confidentiality and privacy of HIV-positive women, protect the confidential health data, including HIV and drug dependence?
4. What measures does the State party undertake regarding access of women living with HIV to crisis assistance, including shelters, in cases of domestic violence?
5. What measures does the State party undertake to protect parental rights of women living with HIV?
6. What measures does the State party undertake to ensure that women who use drugs have access to government substitution maintenance treatment programs while respecting their right to work, parenthood, and protection from violence? 
7. What measures does the State party undertake to eliminate outdated discriminatory practices in the provision of obstetric services, namely the system of isolated wards and recommendations for caesarean sections regardless of obstetric indications?
8.  What measures does the State party undertake to involve representatives of the community of HIV-positive women to the development of a state HIV response policy/strategy, enforce human rights and counteract violence against women?
9. How does the State party ensure effective mechanisms for access to justice for women living with HIV in cases of discrimination in healthcare, in the workplace and in the event of disclosure of personal data of women living with HIV?
10. What measures does the State party undertake to support civil society in the context of the activities of non-governmental organizations and individual activists who contribute to overcoming the HIV epidemic, protecting human rights, overcoming gender inequality and the access of services to prevent and protect against violence?
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