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The right to equal recognition before the law is one of the most fundamental human rights. Equal recognition before the law means being recognized as a person who is entitled to hold all human rights and whose decisions and actions are recognised and respected by the law. Persons with psychosocial disabilities in many parts of the world including Rwanda are frequently denied the right to equal recognition before the law. The right can be denied through informal means or through formal processes. Informal denial includes having people such as parents, spouses and care givers, denying someone the right to make decisions on their own and deciding for them. The right can also be denied through formal substitute decision-making regimes such as guardianship laws. 
This report focuses on the denial of the right to equal recognition before the law through formal means and assesses whether the legislative framework in Rwanda adequately protects the right to equal recognition before the law which is enshrined in the United Nations Convention on the Rights of Persons with Disabilities (UNCRPD) and the Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Persons with Disabilities in Africa (African Protocol).
The main finding of this report is that although the Rwandan legal framework has some laws which protect the right to equal recognition before the law there are other laws which are not in line with the right to equal recognition before the law as articulated in article 12 of the UNCRPD and article 7 of the African Protocol. The presence of these laws therefore, weakens the effective protection of the right to equal recognition before the law for persons with psychosocial disabilities in Rwanda. The laws are:
1. The Law Governing Persons and Family which provides for adult persons with psychosocial disabilities to be placed under guardianship 
2. The Law Governing Contracts which states that persons with psychosocial disabilities do not have capacity to contract
3. Organic Law Governing Elections which states that persons with psychosocial disabilities may be temporarily disqualified from registering to vote and may not run for election
The following recommendations are made in the report:
1. Article 150 of the Law Governing Persons and Family which provides for and regulates guardianship for adults with psychosocial disabilities should be repealed
2. Article 4(2) of the Law Governing Contracts which states that persons with psychosocial disabilities do not have capacity to contract should be repealed
3. Article 8(3) of the Organic Law Governing Elections which temporarily disqualifies persons with psychosocial disabilities from registering to vote should be repealed
4. Article 24(4) and 24(9) of the Organic Law Governing Elections which states that persons with psychosocial disabilities cannot run for election should be repealed
5. Some training sessions based on this report should be conducted to raise awareness about the right to equal recognition before the law and advocate for the repeal of the laws which are not in line with the United Nations Convention on the Rights of Persons with Disabilities and the Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Persons with Disabilities in Africa. The training should be aimed at government officials, legislators, members of the Electoral Commission, media and any other relevant stakeholders
6. Research should be conducted on how Rwanda might make the transition from guardianship to supported decision-making. The aim of this research would be to determine what the transition might look like, how long it might take and how it might be implemented in Rwanda
7. A law should be enacted which addresses how the shift from substitute decision-making to supported decision-making should be made focusing on the areas in which the right to equal recognition before the law is frequently denied such as contracts and political participation. Specifically, this law would deal with matters such as who can be a support person, how they can provide the support, how to move from acting in the best interests of a person to giving effect to their will and preference and the safeguards which should be in place to prevent abuse
8. Rwanda should ratify the Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Persons with Disabilities in Africa
9. The United Nations Convention on the Rights of Persons with Disabilities should be published in the Official Gazette so that it can have the force of domestic law and be directly applicable in domestic courts.








[bookmark: _Toc524363486]Introduction	
Historically, all persons with disabilities, including physical disabilities, sight impairments, speech impairments, hearing impairments, intellectual disabilities amongst others, have been and continue to be denied the right to equal recognition before the law.[footnoteRef:1] However, persons with psychosocial disabilities have been, and are, disproportionately represented amongst those who are frequently denied this right.[footnoteRef:2] This is due to negative misconceptions about persons with psychosocial disabilities. For example, persons with psychosocial disabilities are wrongly believed to be dangerous, incapable of rational thought, bewitched etc.  [1:  Paragraph 8 of General Comment Number 1 of the Committee on the Rights of Persons with Disabilities available at: https://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRPD/C/GC/1&Lang=en. ]  [2:  Paragraph 9 of General Comment Number 1 of the Committee on the Rights of Persons with Disablities.] 

This report examines whether the legal framework in Rwanda adequately protects the right to equal recognition before the law for persons with psychosocial disabilities. The report is divided into four sections. Section A explains what psychosocial disabilities are. Section B outlines the standards for the protection of the right to equal recognition before the law which are set out in the United Nations Convention on the Rights of Persons with Disabilities (UNCRPD) and the Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Persons with Disabilities in Africa (the African Protocol). Section C examines the protection of the right to equal recognition before the law for persons with psychosocial disabilities in Rwanda. Section D highlights the main findings of the report and includes some recommendations for Rwanda.
[bookmark: _Toc524363487]SECTION A: UNDERSTANDING DISABILITY

[bookmark: _Toc524363488]What is disability?

The way disability has been understood has changed over time. In the past, disability was understood as something which is inherent in the individual with impairment. In other words, if one has an impairment, such as a hearing or sight impairment, then one has a disability in the sense of being unable to do something. This understanding of disability is commonly referred to as the medical model of disability. In recent years, disability has begun to be understood as the result of the interaction between a person with impairment and attitudinal and environmental barriers. The UNCRPD is based on this understanding of disability as a social construct.[footnoteRef:3] The mere fact that one has an impairment does not make them disabled. Disability only arises as a result of the interaction between a person with impairment (internal factors) and an environment which does not accommodate the person and presents attitudinal and environmental barriers (external factors). Consider for example a person with a physical disability who uses a wheel chair to get around. That person can get around quite well on their own for as long as they are in an environment with level surfaces. Having the impairment and requiring the use of a wheelchair in itself does not make them disabled in the sense of being unable to get around. However, if that person then requires to access a building which is only accessible through stairs and has no wheel chair ramps or lifts, then that is the moment the person becomes disabled. The disability has not been caused only by the fact that the person has a physical disability; it has also been caused by the external environment, in this case, the building which is inaccessible by wheelchair. If the building had wheel chair ramps and lifts, then the wheelchair user would have been able to access it without much difficulty. The disability then only arises through the interaction between the person with impairment and the inaccessible environment, in this case the building. This understanding of disability resulting from the interactional process between factors which are internal to the person and factors which are external to the person is known as the social model of disability. It differs from the medical model of disability because unlike the medical model, it recognises the role played by the environment in disadvantaging persons with disabilities. [3:  Preamble paragraph e of the UNCRPD and article 1 of the African Protocol.] 

[bookmark: _Toc524363489]What is psychosocial disability?

Psychosocial disability is one of the types of disability. There is a general misunderstanding about what mental disabilities, psychosocial disabilities and intellectual disabilities are.[footnoteRef:4] Often, psychosocial and intellectual disabilities are conflated under the term “mental disability” and are treated as though they are the same when in fact they are quite different. The term “mental disability” is an umbrella term which incorporates both psychosocial and intellectual disabilities. Psychosocial disabilities used to be, and in some places still are, referred to as mental health problems. In some countries, persons with psychosocial disabilities are known as users and survivors of psychiatry. In recent years the term psychosocial disability is increasingly replacing terms such as “mental health problems” because of the understanding which is now generally ascribed to of disability as a social construct.[footnoteRef:5]  [4:  Initial Report of Rwanda on the Implementation of the Convention on the Rights of Persons with Disabilities.]  [5:  See for example, https://mhaustralia.org/general/getting-ndis-right-people-psychosocial-disability] 

This understanding of disability is reflected in the term psychosocial disability. “Psych” – indicates the impairment (the internal factor) and “social” indicates the external social factors, hence the term “psychosocial disability.” The negative attitudes, pressures and barriers which are often imposed upon persons with psychosocial disabilities constitute the external social factors which result in their being disadvantaged. Examples of psychosocial disabilities include depression, bi-polar disorder, and schizophrenia amongst others. Language which is sometimes used to describe persons with psychosocial disabilities, such as “idiot”, “imbecile”, and “mad” is both outdated and offensive, and should never be used under any circumstances.[footnoteRef:6] [6:  For more information on psychosocial disabilities, see also http://disabilityrightsfund.org/our-impact/insights/psychosocial-disability/] 

[bookmark: _Toc524363490]What is the difference between psychosocial disabilities and intellectual disabilities?

Psychosocial disabilities are often confused with intellectual disabilities, but the two are quite different. Intellectual disabilities are developmental disabilities which affect an individual’s learning, communication and ability to perform everyday activities.[footnoteRef:7] Persons with intellectual disabilities often have limited language ability, including comprehension and communication skills. Intellectual disability will often be present at birth or may develop during childhood but before the age of 18 and lasts throughout one’s life whereas psychosocial disabilities, such as depression, can arise at any point in one’s life.[footnoteRef:8] Persons with psychosocial disabilities can take medication to help with the difficulties associated with their condition whereas persons with intellectual disabilities do not take medication for the disability. [7:  See for example the definition by the American Association on Intellectual and Developmental Disabilities definition available at http://aaidd.org/intellectual-disability/definition. See also the World Health Organisation definition available at http://www.euro.who.int/en/health-topics/noncommunicable-diseases/mental-health/news/news/2010/15/childrens-right-to-family-life/definition-intellectual-disability. ]  [8:  As above.] 

[bookmark: _Toc524363491]How prevalent are psychosocial disabilities in Rwanda?

Although there are no official statistics on the number of persons with psychosocial disabilities in Rwanda, evidence suggests that the number of persons with psychosocial disabilities in Rwanda is significant. “The Rwandan context is characterised by the adverse effects of the 1994 Genocide against the Tutsi, which resulted in many additional Persons with Disabilities as well as mental health challenges.”[footnoteRef:9] [9:  Paragraph 2, Initial Report of Rwanda on the Implementation of the Convention on the Rights of Persons with Disabilities.] 




[bookmark: _Toc524363492]SECTION B: EQUAL RECOGNITION BEFORE THE LAW: INTERNATIONAL STANDARDS

[bookmark: _Toc524363493]Which international laws protect the right to equal recognition before the law of persons with disabilities?

The right to equal recognition before the law of persons with disabilities is protected at international level in a global human rights treaty known as the United Nations Convention on the Rights of Persons with Disabilities (UNCRPD). At the African regional level, the right is protected in a regional human rights instrument enacted specifically for persons with disabilities on the continent known as the Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Persons with Disabilities in Africa (the African Protocol). 
The UNCRPD is considered as the universal standard for the protection of the rights of persons with disabilities globally. Rwanda ratified the UNCRPD along with its Optional Protocol on 15 December 2008. 
Similarly, the African Protocol is considered as the regional standard for the protection of the rights of persons with disabilities in Africa.[footnoteRef:10] The African Protocol contains many of the rights which are found in the UNCRPD but frames them in a way which reflects the African experience and context. For example, both the UNCRPD and the African Protocol provide for a right of access to justice.[footnoteRef:11] However, the provision in the African Protocol differs from the one in the UNCRPD in that it makes reference to customary law, which is a distinctly African concept.[footnoteRef:12] The African Protocol also contains rights which are not found in the UNCRPD such as the right to self-representation[footnoteRef:13] and the rights of older persons with disabilities.[footnoteRef:14] In spite of the African nuances it is largely similar to the UNCRPD. In its preamble, the African Protocol makes reference to the UNCRPD thus:  [10:  Article 66 of the African Charter on Human and People’s Rights (the Charter) allows States Parties to the Charter to make special protocols or agreements to supplement the provisions of the Charter where necessary. The African Protocol is one such supplementary protocol. The African Protocol was adopted by the thirtieth ordinary session of the assembly held in Addis Ababa, Ethiopia on 29 January 2018.]  [11:  See article 13 of the UNCRPD and article 13 of the African Protocol. ]  [12:  See article 13(2) of the African Protocol.]  [13:  Article 22 of the African Protocol.]  [14:  Article 30 of the African Protocol.] 

“[r]ecalling that the rights of persons with disabilities are affirmed in the Convention on the Rights of Persons with Disabilities 13 December 2006.”[footnoteRef:15]  [15:  Preamble to the African Protocol.] 

Rwanda has not yet ratified the newly adopted African Protocol. The Protocol is not yet in force and will come into force 30 days after the deposit of the 15th instrument of ratification by a Member State.[footnoteRef:16] Nevertheless, its provisions are included in this report because they represent the African regional standard for the protection of the rights of persons with disabilities.  [16:  Article 38 of the African Protocol.] 

Together, these two instruments will be used as the standard against which the Rwandan legal framework will be assessed.
The right to equal recognition before the law is provided for in article 12 of the UNCRPD and article 7 of the African Protocol. 
The main components of this right which are recognised in both instruments are:
1. Recognition of legal personality of persons with disabilities[footnoteRef:17] [17:  Article 12(1) of the UNCRPD and article 7(1) of the African Protocol.] 

Both instruments require States Parties to recognise persons with disabilities as people before the law
2. Entitlement to legal capacity of persons with disabilities[footnoteRef:18] [18:  Article 12(2) of the UNCRPD and article 7(2) (a) of the African Protocol.] 

Both instruments require States Parties to recognise the legal capacity (ability to hold rights and to exercise those rights) of persons with disabilities
3. Provision of supports in exercising the right to legal capacity[footnoteRef:19] [19:  Article 12(3) of the UNCRPD and article 7(2) (c) of the African Protocol.] 

Persons with disabilities may need some support to exercise their right to legal capacity. States parties should ensure that they get this support
4. Provision of safeguards to prevent abuse[footnoteRef:20] [20:  Article 12(4) of the UNCRPD and article 7(2) (d) of the African Protocol.] 

States Parties are required by both instruments to put measures in place to ensure that people who are providing support do not abuse their position for their own personal gain
5. Identification of specific areas in which persons with disabilities are often denied the right to legal capacity[footnoteRef:21] [21:  Article 12(5) of the UNCRPD and article 7(2) (g) and (h) of the African Protocol.] 

These include, ownership and inheritance of property, control over financial affairs, access to bank loans, mortgages and other forms of financial credit
The African Protocol contains some additional provisions which are specific to the African context and are not found in the UNCRPD. These are:
1. States Parties are required to ensure that “Non-State actors and other individuals” do not “violate the right to legal capacity by persons with disabilities”[footnoteRef:22]  [22:  Article 7(2) (b) of the African Protocol.] 

This provision recognises that often in Africa, the right to legal capacity may be informally limited or denied by individuals such as family members and care givers who are non-state actors. Therefore, it is recognised that it is not only the state which may deny persons with disabilities the right to legal capacity through laws and policies, but non-state actors may also deny persons with psychosocial disabilities this right.
2. States Parties are required to review or repeal laws and policies which have the purpose or effect of limiting or denying the right to legal capacity[footnoteRef:23] [23:  Article 7(2) (e) of the African Protocol.] 

3. States parties are required to take measures to ensure that persons with disabilities “have the equal right to hold documents of identity and other documents that may enable them to exercise their right to legal capacity”[footnoteRef:24] [24:  Article 7(2) (f) of the African Protocol.] 


Box one
Equal recognition before the law – Article 12 UNCRPD
1 States Parties reaffirm that persons with disabilities have the right to recognition everywhere as persons before the law. 

2 States Parties shall recognize that persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life. 

3 States Parties shall take appropriate measures to provide access by persons with disabilities to the support they may require in exercising their legal capacity. 

4 States Parties shall ensure that all measures that relate to the exercise of legal capacity provide for appropriate and effective safeguards to prevent abuse in accordance with international human rights law. Such safeguards shall ensure that measures relating to the exercise of legal capacity respect the rights, will and preferences of the person, are free of conflict of interest and undue influence, are proportional and tailored to the person’s circumstances, apply for the shortest time possible and are subject to regular review by a competent, independent and impartial authority or judicial body. The safeguards shall be proportional to the degree to which such measures affect the person’s rights and interests.
5 Subject to the provisions of this article, States Parties shall take all appropriate and effective measures to ensure the equal right of persons with disabilities to own or inherit property, to control their own financial affairs and to have equal access to bank loans, mortgages and other forms of financial credit, and shall ensure that persons with disabilities are not arbitrarily deprived of their property.


Box two
Equal recognition before the law – Article 7 of the African Protocol
1 States Parties shall recognise that persons with disabilities are equal before and under the law and are entitled without any discrimination to the equal protection and equal benefit of the law.
2 States Parties shall take all appropriate and effective measures to ensure that:
a) Persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life;
b) Non-State actors and other individuals do not violate the right to exercise legal capacity by persons with disabilities;
c) Persons with disabilities are provided with effective legal protection and support they may require in enjoying their legal capacity consistent with their rights, will and specific needs;
d) Appropriate and effective safeguards are put in place to protect persons with disabilities from abuses that may result from measures that relate to the enjoyment of their legal capacity;
e) Policies and laws which have the purpose or effect of limiting or restricting the enjoyment of legal capacity by persons with disabilities are reviewed or repealed;
f) Persons with disabilities have the equal right to hold documents of identity and other documents that may enable them to exercise their right to legal capacity;
g) Persons with disabilities have the equal right to own or inherit property and are not arbitrarily dispossessed of their property;
h) Persons with disabilities have equal rights to control their own financial affairs and to have equal access to bank loans, mortgages and other forms of financial credit.



[bookmark: _Toc524363494]Are these international treaties binding in Rwanda?

Article 168 of the Constitution of Rwanda 2015 states that:
“[u]pon publication in the Official Gazette, international treaties and agreements which have been duly ratified and approved have the force of law as national legislation in accordance with the hierarchy of laws provided for under the first paragraph of Article 95 of this Constitution.” 
Therefore, in order to be binding and directly applicable in Rwandan courts, international treaties need to first be published in the Official Gazette. However, the act of ratification by a state indicates an agreement by the state to be bound by and to uphold the law, standards and norms in the treaty. 
Apart from the UNCRPD, Rwanda has also ratified and acceded[footnoteRef:25] to many international and regional treaties and instruments including  [25:  Accession is the act of accepting the opportunity to become a party to a treaty which has already been signed by other states. It has the same legal effect as ratification.] 

· the African Charter on Human and Peoples’ Rights (ACHPR/Banjul Charter)[footnoteRef:26] [26:  Rwanda ratified the ACHPR/Banjul Charter on 5 May 2003.] 

· the International Covenant on Economic, Social and Cultural Rights (ICESCR)[footnoteRef:27] [27:  Rwanda acceded to ICESCR on 16 April 1975.] 

· the Convention on the Elimination of all Forms of Discrimination against Women (CEDAW)[footnoteRef:28] and [28:  Rwanda ratified CEDAW on 2 March 1981.] 

· the Convention on the Rights of the Child (CRC)[footnoteRef:29] [29:  Rwanda ratified the CRC on 24 January 1991.] 

Rwanda also recognised the Standard Rules on the Equalisation of Opportunities for Persons with Disabilities.[footnoteRef:30] Rwanda has therefore, through the ratification of and accession to all these international treaties and instruments, demonstrated a willingness to protect and be bound by international standards and norms.  [30:  The Standard Rules on the Equalisation of Opportunities for Persons with Disabilities were adopted by the UN Special Assembly 20 December 1993] 

[bookmark: _Toc524363495]What does the right to legal capacity mean?

The UNCRPD does not contain a definition for the term “legal capacity.” During the drafting of the UNCRPD, the exact meaning of legal capacity was subject to much debate.[footnoteRef:31]  At issue was the question whether legal capacity involves both the capacity to have rights (identity) and the capacity to act (agency). The Committee on the Rights of Persons with Disabilities has had occasion to look into this question.[footnoteRef:32] The Committee on the Rights of Persons with Disabilities (CRPD) is the body of independent experts which monitors the implementation of the UNCRPD by the States Parties. Each of the treaty bodies publishes its interpretation of the provisions of its respective human rights treaty in the form of “general comments” or “general recommendations”.[footnoteRef:33] Paragraph 12 of General Comment number 1 states that: [31:  Amita Dhanda, (2006 – 2007) 34 Syracuse J Int’l Law & Com 429 at 438.  ]  [32:  See General Comment number 1.]  [33:  https://www.ohchr.org/EN/HRBodies/Pages/TBGeneralComments.aspx] 

“Legal capacity includes the capacity to be both a holder of rights and an actor under the law. Legal capacity to be a holder of rights entitles a person to full protection of his or her rights by the legal system. Legal capacity to act under the law recognizes that person as an agent with the power to engage in transactions and create, modify or end legal relationships. The right to recognition as a legal agent is provided for in article 12, paragraph 5, of the Convention, which outlines the duty of States parties to ‘take all appropriate and effective measures to ensure the equal right of persons with disabilities to own or inherit property, to control their own financial affairs and to have equal access to bank loans, mortgages and other forms of financial credit,’ and … ensure that persons with disabilities are not arbitrarily deprived of their property.” 
The term “legal capacity” in the African Protocol bears the same meaning as it does in the UNCRPD. This is seen in the definition for the term in the African Protocol in which the term is defined as “the ability to hold rights and duties and to exercise those rights and duties.”[footnoteRef:34] Both elements of identity and agency need to be present in order for the right to legal capacity to be fulfilled. [34:  Article 1 of the African Protocol.] 

[bookmark: _Toc524363496]SECTION C: ASSESSING THE PROTECTION OF THE RIGHT TO EQUAL RECOGNITION BEFORE THE LAW FOR PERSONS WITH PSYCHOSOCIAL DISABILITIES IN RWANDA

[bookmark: _Toc524363497]Which laws protect the rights of persons with disabilities in Rwanda?

The rights of persons with disabilities in Rwanda are protected by several laws. The Constitution of Rwanda protects the rights of all Rwandan citizens including persons with disabilities.[footnoteRef:35] The Law Relating to the Protection of Disabled Persons in General was enacted specifically for the protection of persons with disabilities.[footnoteRef:36] The rights of persons with disabilities are also protected in the Law Relating to the Protection of Disabled Former Combatants.[footnoteRef:37] The Law Relating to the Rights and Protection of the Child also provides protection for children with disabilities.[footnoteRef:38] [35:  See for example, article 51 of the Constitution of Rwanda 2003 with Amendments through 2015 (the Constitution of Rwanda) on the “Welfare of persons with disabilities and other needy persons”.]  [36:  Law No. 01/2007 of 20 January 2007 Relating to the Protection of Disabled Persons in General.]  [37:  Law No. 02/2007 of 20 January 2007 Relating to the Protection of Disabled Former Combatants.]  [38:  Law No. 54/2011 of 14 December 2011 Relating to the Protection of the Child.] 

There are two institutions which are responsible for monitoring laws designed to protect the rights of persons with disabilities in Rwanda. The National Commission for Human Rights (NCHR) is responsible for monitoring the rights of persons with disabilities protected under the Law Relating to the Rights of Disabled Persons in General.[footnoteRef:39] The second institution tasked with monitoring the laws designed to protect persons with disabilities is the National Council of Persons with Disabilities.[footnoteRef:40] [39:  Articles 8 and 10 of the Law Relating to the Rights of Disabled Persons in General. ]  [40:  Article 6 (8°), Law No. 3/2011 of 10 February 2011 Determining the Responsibilities, Organization and Functioning of the National Council of Persons with Disabilities.] 


[bookmark: _Toc524363498]What does the law say about the right to equal recognition before the law?

The Constitution of Rwanda which is the supreme law of the land[footnoteRef:41] states that “all persons are equal before the law and are entitled to equal protection of the law.”[footnoteRef:42] The Constitution also contains an anti-discrimination clause which prohibits discrimination on various grounds including physical and mental disability.[footnoteRef:43] Similarly, the Law Relating to the Protection of Disabled Persons in General contains an equality clause which states that “[e]very disabled person shall be entitled to equal rights with other persons before the law…”[footnoteRef:44] The same law also prohibits discrimination on the basis of disability stating that “[a]ny person who exercises any form of discrimination or any form of violence against a disabled person, shall be punished with the heaviest penalty among the penalties provided by the Criminal Code and those of the special laws relating to such a crime.”[footnoteRef:45] The Law Relating to the Protection of Disabled Former Combatants also provides for the right to equality before the law.[footnoteRef:46]  The Law Instituting Preliminary Title of Book One of the Civil Code guarantees the right to legal capacity for all Rwandans from birth to death.[footnoteRef:47] [41:  Article 3 of the Constitution of Rwanda.]  [42:  Article 15 Constitution of Rwanda.]  [43:  Article 16 of the Constitution of Rwanda.]  [44:  Article 3, Law No. 01/2007 of 20/01/2007 Relating to the Protection of Disabled Persons in General.]  [45:  Article 27 of the Law Relating to the Protection of Disabled Persons in General.]  [46:  Article 3, Law Relating to the Protection of Disabled Former Combatants.]  [47:  Article 15, Law No. 42/1988 of 27 October 1988 Instituting Preliminary Title of Book One of the Civil Code.] 

[bookmark: _Toc524363499]Is the legislative framework in Rwanda compliant with the UNCRPD and the African Protocol?
In spite of the existence of the laws highlighted above which protect the right to equal recognition before the law of persons with disabilities in Rwanda there are other laws which do not align with article 12 of the UNCRPD and article 7 of the African Protocol for the following reasons:

i. [bookmark: _Toc524363500]The presence of a law on guardianship

Rwanda has a law which permits guardianship for persons with psychosocial disabilities. This law is called the Law Governing Persons and Family.[footnoteRef:48] Article 12 of that law on “[c]apacity to exercise civil rights” states that “[e]very person, whether a Rwandan or a foreigner, has the capacity to exercise his/her civil rights except where the law provides for representation or assistance.” The term “capacity” is defined in the act as “a person’s legally recognized ability to perform legal acts while assuming personal responsibility for such acts.” Though article 12 of the Law Governing Persons and Family begins by stating that “every person… has the capacity to exercise his/her civil rights,” the recognition of the capacity of persons with psychosocial disabilities to exercise rights is limited by the provision on guardianship for adults with mental disabilities. The law states that:  [48:  Law No. 32/2016 of 28/08/2016 Governing Persons and Family.] 

“[t]he competent court declares legally incapacitated an adult with mental disability and appoints a guardian for that adult when the latter lives in a habitual state of mental deficiency even if such deficiency shows lucid intervals.”[footnoteRef:49] [49:  Article 150 of the Law Governing Persons and Family.] 

The term guardianship is defined in the act as “a procedure used to help a minor or an adult with mental disability to enjoy rights generally recognized for every person and ensure administration of his/her property, if any.”[footnoteRef:50]  [50:  Article 119 of the Law Governing Persons and Family.] 

Procedure for placing an adult under guardianship
The Law sets out the exact procedure which is to be followed when deciding whether or not to place someone under guardianship. Firstly, an application has to be made to the competent court by someone who falls into one of the permitted categories. The law permits certain people to make an application “for declaring an adult person to be legally incapacitated for his/her placement under guardianship”[footnoteRef:51] These are: [51:  Article 147 of the Law Governing Persons and Family.] 

a) one of the parents if filed with respect to an unmarried adult;[footnoteRef:52] [52:  Article 147(1°) of the Law Governing Persons and Family.] 

b) one of the spouses if filed with respect to the other spouse;[footnoteRef:53]  [53:  Article 147(2°) of the Law Governing Persons and Family.] 

c) an adult child if filed with respect to his/her parent;[footnoteRef:54] [54:  Article 147(3°) of the Law Governing Persons and Family.] 

d) any interested person.[footnoteRef:55] [55:  Article 147(4°) of the Law Governing Persons and Family.] 

The court must:
a) hear and conduct observation of the person in respect of whom the guardianship is applied for[footnoteRef:56] [56:  Article 151 of the Law Governing Persons and Family] 

b) hear from other witnesses[footnoteRef:57] [57:  Article 151 of the Law Governing Persons and Family.] 

c) hear from the family council[footnoteRef:58] [58:  Article 151 of the Law Governing Persons and Family.] 

d) examine medical reports indicating his/her mental condition[footnoteRef:59] [59:  Article 151 of the Law Governing Persons and Family.] 

When the application for guardianship is granted, the civil registrar draws up the certificate of guardianship and enters it in the guardianship register.[footnoteRef:60] The judgment declaring a person to be legally incapacitated is also entered “in the margin of the birth certificate of the person declared to be legally incapacitated.”[footnoteRef:61] The guardianship takes effect from the date the judgement has become final.[footnoteRef:62] However, the guardianship may have a retrospective effect in that the law permits “acts performed before a person is declared legally incapacitated” to be annulled “upon request by any interested person…if the grounds for declaring him/her to be legally incapacitated were well-known at the time of performance of such acts.”[footnoteRef:63] [60:  Article 119 of the Law Governing Persons and Family.]  [61:  Article 148 of the Law Governing Persons and Family.]  [62:  Article 148 of the Law Governing Persons and Family.]  [63:  Article 149 of the Law Governing Persons and Family.] 

A married person who has been declared to be legally incapacitated will be placed under the guardianship of his/her spouse. An unmarried adult still living at home will be placed under the guardianship of his/her parents without the need for the guardianship Council. In all other cases, a person declared to be legally incapacitated will be placed under the guardianship of a person appointed by the court upon application by the guardianship Council.
End of guardianship
Guardianship may come to an end under any one of the following circumstances:
a) Discontinuation of the causes which gave rise to the guardianship
b) The death of the person under guardianship or
c) Upon application by the guardian or any other interested person to the court which pronounced the judgment for the reinstatement of capacity[footnoteRef:64] [64:  Article 153 of the Law Governing Persons and Family.] 

ii. [bookmark: _Toc524363501]The use of the best interests test instead of the will and preference test

The standard/test which is specified in the Act is the best interests standard. The Act states that “[g]uardianship is exercised in the interest of the person under guardianship.”[footnoteRef:65] This is contrary to the standard relied upon by the UNCRPD of will and preference.  [65:  Article 119 of the Law Governing Persons and Family. ] 


iii. [bookmark: _Toc524363502]Presence of laws which limit the legal capacity of persons with psychosocial disabilities 
 
There are other laws in Rwanda which limit the legal capacity of persons with psychosocial disabilities: Specifically, the legal capacity of persons with psychosocial disabilities is limited in the following areas:
a) Entering into contracts
b) Participating in the public and political life in Rwanda
Entering into contracts
The Law Governing Contracts in Rwanda sets out the general requirements for the formation of a contract.[footnoteRef:66] One of the requirements is that the parties must have capacity to contract.[footnoteRef:67] A person who does not have legal capacity to contract shall not be bound by a contract.[footnoteRef:68] This Law states that people who are under guardianship[footnoteRef:69] or who are “mentally ill or insane”[footnoteRef:70] do not have legal capacity to contract. This means that persons with psychosocial disabilities cannot sign contracts to rent a house, get a mobile phone contract, obtain a loan or mortgage, enter into business agreements or agreements of sale to purchase property. This is contrary to articles 12(5) and 7(2) (g) and (h) of the UNCRPD and the African Protocol respectively.  [66:  Article 4 of Law No. 45/2011 of 25/11/2011 Governing Contracts.]  [67:  Article 4(2°) of Law Governing Contracts.]  [68:  Article 7 of the Law Governing Contracts.]  [69:  Article 7(1°) of the Law Governing Contracts.]  [70:  Article 7(3°) of the Law Governing Contracts.] 

Participating in public and political life
Participation in public and political life in Rwanda is governed by the Organic Law Governing Elections.[footnoteRef:71] This law determines how Presidential, Legislative, Local and National Councils elections and referendums are conducted.[footnoteRef:72] [71:  Organic Law No.001/2018.OL of 25/03/2018 Governing Elections.]  [72:  Article 1 of Organic Law Governing Elections.] 

The law requires every Rwandan citizen who fulfils the requisite criteria to register to vote within the specified time limits.[footnoteRef:73] However, certain persons are “temporarily disqualified” from registering on the voter’s register and this includes “a person with or who shows the signs of mental illness…”[footnoteRef:74] This is in contravention of articles 12 and 29(a) (i) of the UNCRPD and articles 7 and 21(b) of the African Protocol.  [73:  Article 4 of the Organic Law Governing Elections.]  [74:  Article 8(3°) of the Organic Law Governing Elections.] 

Persons with psychosocial disabilities may also not run for election. The Law says that any person wishing to be elected must not be a mentally incapacitated person[footnoteRef:75] and must not be subject to the restrictions set out in article 8(ie people with or who show signs of mental illness).”[footnoteRef:76] This is in contravention of articles 12 and 29(a) of the UNCRPD and articles 7 and 21(2) (b) of the African Protocol.  [75:  Article 24(9°) of the Organic Law Governing Elections.]  [76:  Article 24 (4°) of the Organic Law Governing Elections.] 

[bookmark: _Toc524363503]SECTION D: MAIN FINDINGS AND RECOMMENDATIONS

The main finding of this report is that although the Rwandan legal framework has some laws which protect the right to equal recognition before the law there are other laws which are not in line with the right to equal recognition before the law as articulated in article 12 of the UNCRPD and article 7 of the African Protocol. The presence of these laws therefore, weakens the effective protection of the right to equal recognition before the law for persons with psychosocial disabilities in Rwanda.
The following recommendations should be enacted to ensure that persons with psychosocial disabilities in Rwanda can fully enjoy the right to equal recognition before the law.
1. Article 150 of the Law Governing Persons and Family which provides for and regulates guardianship for adults with psychosocial disabilities should be repealed
2. Article 4(2) of the Law Governing Contracts which states that persons with psychosocial disabilities do not have capacity to contract should be repealed
3. Article 8(3) of the Organic Law Governing Elections which temporarily disqualifies persons with psychosocial disabilities from registering to vote should be repealed
4. Article 24(4) and 24(9) of the Organic Law Governing Elections which states that persons with psychosocial disabilities cannot run for election should be repealed
5. Some training sessions based on this report should be conducted to raise awareness about the right to equal recognition before the law means and encourage the repealing of the laws which are not in line with the United Nations Convention on the Rights of Persons with Disabilities and the Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Persons with Disabilities in Africa. The training should be aimed at government officials, legislators, members of the Electoral Commission, media and any other relevant stakeholders
6. Research should be conducted on how Rwanda might make the transition from guardianship to supported decision-making. The aim of this research would be to determine what the transition might look like, how long it might take and how it might be implemented in Rwanda
7. A law should be enacted which addresses how the shift from substitute decision-making to supported decision-making should be made focusing on the areas in which the right to equal recognition before the law is frequently denied such as contracts and political participation. Specifically, this law would deal with matters such as who can be a support person, how they can provide the support, how to move from acting in the best interests of a person to giving effect to their will and preference and the safeguards which should be in place to prevent abuse
8. Rwanda should ratify the Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Persons with Disabilities in Africa
9. The United Nations Convention on the Rights of Persons with Disabilities should be published in the Official Gazette so that it can have the force of domestic law and be directly applicable in domestic courts.
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